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DETBBMINED  IN  THB 


FIRST    DEPARTMENT 


IN  THE 


APPELLATE    DIYISION, 
g'jeJrtuars^  1905.* 


New  York  ABOHiTEcrruRAL  Terba-Cotta  Compai^y,  Plaintiff,  v. 
John  T.  Williams,   Appellant,   Impleaded   with   Fagan   Iron 

Works,  liespondent. 

• 

A  mechatMs  lien  may  be  JUed  by  a  foreign  car  potation  —  wliat  is  not  **  doing 
hurin£9s  "  in  the  State  of  New  York  —  it  ie  an  affirmatitie  defense — proof  as  to  the 
place  toTiere  a  contract  is  made  —  remedy  wTiere  a  party  contracting  to  have  work 
done  for  him  fails  to  furnish  plans  therefor  as  agreed, 

A  foreign  corporation  which,  at  its  plant  in  the  State  of  Ne«^  Jersey,  prepares 
iron  materials  for  use  in  the  erection  of  a  building  in  the  city  of  New  York 
under  a  contract  with  the  owner  of  such  building,  and  which  delivers  the 
materials  so  prepared  at  the  building,  is  entitled,  under  section  8  of  the  Lien 
Law  (Laws  of  1897,  chap.  418),  to  file  a  mechanic's  lien  for  the  value  or  price 
of  the  work  done  by  it  on  such  materials. 

The  act  of  furnishing  such  material  does  not  constitute  doing  business  within 
the  State  of  New  York  within  the  meaning  of  section  15  of  the  General  Cor- 
poration Law,  which  provides,  **  No  foreign  stock  corporation  doing  business 
in  this  State  shall  maintain  any  action  in  this  State  upon  any  contract  made  by 
it  in  this  State  unless  prior  to  the  making  of  such  contract  it  shall  have  pro- 
cured such  certificate,"  where  it  appears  that  the  foreign  corporation  had  no 
capital  invested  in  the  State  of  New  York,  maintained  no  agents  or  offices 
therein,  and  where,  so  far  as  appears,  the  transaction  in  question  was  the  only 
one  ever  performed  or  conducted  within  the  State  of  New  York.  * 

A  violation  of  section  15  of  the  General  Corporation  Law  constitutes  an  affirmative 
defense  which  must  be  alleged  and  provecl  by  the  person  asserting  it. 

Where  it  appears  that  the  proposal  of  the  foreign  corporation  to  do  the  work 
in  question   was  dated  at  Uoboken,  N.  J.;  that  the  owner  of  the  building 

•The  other  cases  of  this  term  will  be  found  in  volume  101  App.  Div.— [Rep. 
Apf.  Div.—  VoL.  OIL        1 
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mailed  (at  what  place  did  not  appear)  to  the  corporatioD  in  New  Jersey  an 
acceptance  of  the  proposal,  dated  at  New  York,  which  acceptance  contained  a 
condition  not  embraced  in  the  proposal,  and  tjiat  the  corporation  evidenced  its 
approval  of  such  condition  by  entering  upon  the  performance  of  the  work, 
the  work  done  in  New  Jersey  on  materials  delivered  in  New  York  under  such 
contract  so  made  does  not  come  within  section  15  of  the  General  Corporation 
Law. 

Senile,  that  the  contract  for  the  work  will  be  deemed  to  have  been  made  in  New 
Jersey. 

8emUe,  that  if  the  owner  of  the  building  was  bound,  as  a  condition  precedent  to 
the  performance  of  the  work  by  the  foreign  corporation,  to  furnish  certain 
drawings  to  the  foreign  corporation  and  neglected  or  refused  to  furnish  such 
drawings,  the  remedy  of  the  foreign  corporation  would  be  to  refuse  to  pro- 
ceed with  its  contract  and  hold  the  owner  liable  in  damages  for  the  breach, 
and  that  it  was  not  entitled  in  such  case  to  supply  the  drawings  itself  and 
recover  the  valife  thereof  froi#the  owner  of  the  building. 

Appeal  by  the  defendant,  John  T.  Williams,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  the  Fagan  Iron 
Works,  entered  in  the  office  of  thfe  clerk  of  the  county  of  New  York 
on  the  20tli  day  of  June,  1904,  upon  the  report  of  a  referee. 

Richard  T.  Oreene^  for  the  appellant. 
Frederick  Hulse^  for  the  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  referee. 

Present — Van  Brunt,  P.  J.,  O'Brien,  Ingraham,  Hatch  and 
Laughlin,  J  J. 

The  following  is  the  opinion  of  Hon.  Henry  W.  Bookstaver, 
referee : 

Bookstaver,  Referee : 

The  basis  of  this  action  is  a  mechanic's  lien  dated  July  14,  1902, 
in  which  the  Fagan  Iron  Works,  a  foreign  corporation,  seeks  to 
enforce  a  lien  for  preparing  iron  materials  furnished  by  Mr.  Wil- 
liams and  us^  in  the  erection  t)f  tlie  buildingknown  as  the  "Lord's 
Court"  building,  and  also  for  making  certain  detailed  drawings  for 
the  preparation  of  iron  work  and  also  for  furnishing  and  preparing 
certain  other  iron  work  used  in  the  erection  and  construction  of  that 
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building.  The  notice  of  lien  does  not  state  the  amount  claimed  for 
preparing  the  iron  materials,  the  amount  for  making  the  detailed 
drawings,  or  the  amount  Ar  preparing  the  certain  other  iron  work, 
but  claims  for  all  three  items  an  unpaid  balance  of  $11,065.26,  which 
was  on  the  trial  increased  by  the  sum  of  $33  for  two  certain  beams, 
making  an  aggregate  claimed  of  $11,098.26. 
By  its  answer  the  Fagan  Iron  Works  claims : 

(1)  That  it  is  a  New  Jersey  corporation. 

(2)  That  Mr.  Williams  owns  the  premises  in  question. 

(3)  That  on  December  19,  1901,  it  submitted  to  Mr.  Williams  a 
written  proposal  for  doing  all  the  shop  work  for  the  additional  four 
stories  to  the  Lord's  Court  building. 

(4)  That  on  December  28,  1901,  the«defendant  accepted  the  fore- 
going proposal  in  writing. 

(5)  That  the  Fagan  Iron  Works  fabricated  the  material  and  deliv- 
ered it  to  Mr.  Williams  within  two  weeks  after  it  received  the  last 
shiprnent  of  the  iron. 

(6)  That  the  reasonable  and  agreed  value  of  the  same  was  $9,646.77. 

(7)  That  at  Mr.  Williams'  .request  it  made  detailed  drawings  of 
the  value  of  $1,435.59. 

(8)  That  after  allowing  Mr.  Williams  a  credit  of  $17.10  for  certain 
iron  beams,  there  remains  still  due  and  owing  the  sum  of  $11,065.26. 

(9)  The  ordinary  allegations  as  to  the  filing  of  the  notice  of  lien, 
etc. 

Before  this  case  was  referred  to  me  the  defendant  Williams  moved 
to  be  permitted  to  answer,  setting  up  a  counterclaim,  which  motion 
was  denied  by  Mr.  Justice  Bischoff.  The  case,  therefore,  pro- 
ceeded to  trial  upon  the  pleading  hereinbefore  briefly  summarized. 

At  the  conclusion  of  the  defendant  Fagan  Iron  Works'  case,  and 
again  at  the  close  of  all  the  testimony,  counsel  for  the  defendant 
Williams  moved  to  dismiss  the  affirmative  cause  of  action  set  up  in 
tlie  answer  of  the  defendant  Fagan  Iron  Works  because  the  court 
had  no  jurisdiction  to  grant  a  judgment  against  Mr.  Williams  in 
favor  of  the  Fagan  Iron  Works  in  this  action,  on  the  grounds  : 

L  (1)  That  the  notice  of  mechanic's  Hen  was  insufficient  in  law 
to  create  a  valid  lien,  in  that  it  was  defective  because  it  did  not  state 
the  nature  or  amount  of  the  services  performed  and  the  materials 
furnished. 
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(2)  Because  the  notice  of  lien  fails  and  omits  to  state  whether  or 
not  all  of  the  work  and  materials  have  actually  been  performed  and 
furnished,  and  it  fails  and  omits  to  state  whether  any  other  portion 
of  the  work  and  services  alleged  to  have  been  performed  and  the 
materials  alleged  to  have  been  furnished,  remained  to  be  performed 
or  furnished. 

(3)  Because  the  lien  filed  by  the  Fagan  Iron  Works  contained  a 
deliberate  and  willful  misstatement  in  a  material  and  important 
particular,  which  was  known  by  the  Fagan  Iron  Works  at  the  time 
the  lien  was  filed  to  be  a  misstatement  of  the  facts,  in  that  the  said 
notice  of  Hen  included  a  claim  for  making  certain  detail  drawings 
for  the  preparation  of  the  iron  work,  and  also  for  the  furnishing 
and  preparing  of  other  iron  work  for  use  in  the  erection  and  con- 
struction of  the  building. 

(4)  Because,  even  if  the  charge  for  detail  drawings  were  prop- 
erly included  therein,  the  notice  of  lien  was  willfully  and  know- 
ingly false  in  that  it  included  as  the  charge  for  said  detail  drawings 
a  sum  grossly  in  exces^  of  any  sum  that  the  plaintiff  was  entitled  to. 

II.  Because  the  work  for  which  a  notice  of  lien  was  filed  was 
done  without  the  State  of  New  York,  to  wit,  in  the  State  of  New 
Jersey,  and  that,  therefore,  the  Fagan  Iron  Works,  which  is  a  foreign 
corporation,  had  no  right  to  file  any  mechanic's  lien  to  secure  the 
value  or  price  of  the  services  alleged  to  have  been  rendered  or  the 
^materials  alleged  to  have  been  furnished. 

JII.  Because,  if  any  of  the  work  was  done  in  the  State  of  New 
T'ork  for  which  a  valid  notice  of  lien  might  have  been  filed,  then 
the  defendant  the  Fagan  Iron  Works  could  not  maintain  this  action 
as  it  did  not  comply  with  the  provisions  of  the  Corporation  Law  of 
the  State  of  New  York,  which  require  a  foreign  corporation,  before 
bringing  any  action  in  this  State,  to  apply  to  the  Secretary  of  State 
for  and  obtain  his  permission  to  do  business  within  the  State  of 
New  York,  and  it  appeared  affirmatively  that  no  such  permission 
Lad  ever  been  obtained. 

IV.  Because  the  Fagan  Iron  Works  had  not  pleaded  or  proved 
facts  sufficient  to  constitute  a  cause  of  action  against  the  defendant 
Williams. 

The  second  and  third  grounds  for  the  dismissal  of  the  proceed- 
ings, going  as  they  do,  to  the  right  of  the  Fagan  Iron  Works  to 
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maintain  any  action  to  foreclose  a  inecLaiiic's  lien,  should  be  con- 
sidered first. 

As  to  the  claim  that  the  work  for  which  a  notice  of  lien  was  filed 
was  done  without  the  State  of  New  York,  to  wit,  in  the  State  of 
New  Jersey,  and  that,  therefore,  the  Fagan  Iron  Works,  which  is  a 
foreign  corporation,  had  no  right  to  file  any  meclianic's  lien  to 
secure  the  value  or  price  of  the  services  alleged  to  have  been  ren- 
dered or  the  materials  alleged  to  have  been  furnished ;  the  terms  of 
the  act  applicable  thereto  are  very  broad,  and  do  not  limit  the  riglit 
to  file  a  notice  of  lien  to  residents  of  the  State.  Section  3  of  the 
Lien  Law  (Laws  of  1897,  chap.  418)  reads:  "A  contractor,  sub-con- 
tractor, laborer  or  material  man,  who  performs  labor  or  furnishes 
materials  for  the  improvement  of  real  property  with  the  consent  or 
at  the  request  of  the  owner  thereof,  or  of  his  agent,  contractor,  or 
sub-contractor,  shall  have  a  lien  for  the  principal  and  interest  of  the 
value,  or  the  agreed  price,  of  such  labor  or  materials  upon  the  i-eal 
property  improved  or  to  be  improved  and  upon  such  improvement, 
from  the  time  of  filing  a  notice  of  such  lien  as  prescribed  in  this 
article." 

In  CampbeU  v.  Coon  (149  N.  Y.  556)  it  was  held  :  "  The  right  to 
a  lien  under  tlie  Mechanics'  Lien  Law  *  *  *  extends  to  a  mate- 
rialman whose  materials  have  been  furnished  and  used  in  the  con- 
struction of  a  building  within  this  State,  with  the  knowledge  and 
consent  of  the  owner,  under  a  sub-contract  calling  for  their  delivery 
by  the  materialman  at  and  for  such  building,  although  such  contract 
was  made  without  the  State  and  between  non-residents  thereof,  and 
does  not  provide  for  payment  within  the  State;"  and,  "The  opera- 
tion of  the  Mechanics'  Lien  Law  in  favor  of  a  materialman  does  not 
depend  upon  such  incidents  of  his  contract  as  relate  to  its  character, 
or  to  tlie  place  of  payment,  but  solely  upon  the  fact  that  the  mate- 
rialman has  furnished  materials  to  a  building  within  the  State ; "  and, 
of  course,  a  corporation  can  file  a  mechanic's  lien  in  any  case  where 
a  natural  person  may  do  so.  In  GasJcell  v.  Beard  (58  Hun,  101) 
it  was  expressly  held  that  "When  persons  are  mentioned  in  a 
statute,  corporations  are  included  if  they  fall  within  the  general 
reason  and  design  of  the  statute,"  and  in  Matter  of  Simonds 
Furnace  Co.  (30  Misc.  Rep.  209)  it  was  expressly  held  that  "A 
foreign  corporation  not  authorized  to  transact  business  in  the  State 
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of  New  York,  may  file  a  mechanic's  lien  against  the  owner  of  a 
house  in  this  State  in  whose  construction  its  goods  have  l)een  used, 
where  it  appears  tli at  the  goods  were  delivered  by  it  within  the 
State  to  a  domestic  corporation  which  in  turn  furnished  them  to  the 
owner;"  and  this  will  apply  with  quite  as  much  force  when,  instead 
of  being  delivered  to  a  third  person,  they  are  delivered  directly  to 
the  owner.     I,  therefore,  conclude  that  this  point  is  not  well  taken. 

As  to  the  third  ground  for  a  dismissal  of  the  action,  to  wit,  that 
the  Fagan  Iron  Works  had  not  complied  with  the  provisions  of  the 
General  Corporation  Law  of  the  State  of  New  York  requiring  for- 
eign corporations  before  bringing  any  action  in  this  State  to  apply 
to  the  Secretary  of  State  for  and  obtain  his  permission  to  do  business 
within  the  State  of  New  York,  I  do  not  think  that  the  Fagan  Iron 
Works  came  within  the  prohibition  of  the  statute  requiring  such 
certificate.  It  maintains  no  oflice  in  the  State  of  New  York ;  has 
no  agents  in  this  State ;  has  no  capital  invested  in  the  State,  and 
the  transaction  involved  was  a  single  one  and  the  only  one,  as  far 
as  the  evidence  shows,  ever  performed  or  conducted  within  this 
State.  Section  15  of  the  General  Corporation  Law  of  1892  (Chap. 
687,  §  15,  as  amd.  by  Laws  of  1901,  chap.  538)  provides:  "No 
foreign  stock  corporation  doing  business  in  this  State  shall  maintain 
any  action  in  this  State  upon  any  contract  made  by  it  in  this  State 
unless  prior  to  the  making  of  such  contract  it  shall  have  procured 
such  certificate." 

In  order  to  bring  the  Fagan  Iron  Works  within  the  terms  of  the 
statute,  two  things  are  necessary:  (1)  That  it  is  doing  business 
within  this  State,  and  (2)  that  the  contract  was  made  in  the  State. 
Doing  business  evidently  means  maintaining  an  ofliee,  having  capi- 
tal invested  and  carrying  along  a  regular  business  of  some  kind.  A 
single  act  cannot,  in  my  judgment,  constitute  "doing  business." 
Section  16  of  the  General  Corporation  Law*  further  indicates  what 
is  meant  by  "doing  business,"  for  it  says:  "Before  granting  such 
certificate  the  Secretary  of  State  shall  require  every  such  foreign 
corporation  to  file  in  his  oflice  a  sworn  copy  *  *  *  of  its 
*  *  *  certificate  *  *  *  and  a  statement  under  its  corporate 
seal  particularly  setting  forth  the  business     *     *     *     which  it  pro- 

*Laws  of  1892,  chap.  687,  §  16.  as  an^d.  by  Laws  of  1895,  chap.  672.—  [Rap. 
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poses  to  carry  on  within  the  State,  and  a  place  within  the  State 
which  is  to  be  its  principal  place  of  business." 

This  view  of  the  matter  I  think  is  abundantly  sustained  by  the 
anthorities.  In  National  Knitting  Co.  v.  Bronner  (20  Misc.  Rep. 
125),  wliere  it  was  not  shown  that  more  than  a  single  act  of  business 
was  done,  the  court  said  (at  p.  127) :  "  In  the  second  place,  so  far  as 
appears,  the  transaction  involved  herein  was  a  single  one  and  the 
only  one  ever  performed  or  conducted  in  this  State.  Such  a  single 
tmnsaction  or  occurrence  is  not  '  doing  business '  within  the  pro- 
vision of  law  under  discussion." 

In  Cooper  Mfg.  Co.  v.  Fergusan  (113  U.  S.  727,  735)  the  court  said 
"The  obvious  construction,  therefore,  of  the  Constitution  and  the 
statute  is,  that  no  foreign  corporation  shall  begin  any  business  in  the 
State  with  the  purpose  of  pursuing  or  carrying  it  on  until  it  has  filed 
a  certificate  designating  the  principal  place  where  the  business  of  the 
corporation  is  to  be  carried  on  in  the  State,  and  naming  an  authorized 
agent  residing  at  such  principal  place  of  business  on  whom  process 
may  be  served.  To  require  such  a  certificate  as  a  prerequisite  to  the 
doing  of  a  single  act  of  business,  when  there  was  no  purpose  to  do 
any  other  business  or  have  a  place  of  business  in  the  State,  would  be 
unreasonable  and  incongruous." 

As  was  said  in  Vaughn  Machine  Co.  v.  Lighthouse  (64  App.  Div. 
138,  142) :  "  In  giving  effect  to  this  section  of  the  statute,  it  must 
be  kept  in  mind  that  it  was  not  designed  to  fetter  or  exclude  busi- 
ness from  tlie  State.  Its  aim  was  to  require  a  foreign  corporation, 
which  was  on  a  level  in  its  privileges  with  one  organized  here,  to 
bear  the  burdens  and  be  equally  accessible  to  process  with  State 
corporations.  To  give  it  the  construction  contended  for  by  the 
defendant  would  interfere  with  that  comity  between  the  States  in 
their  trade  relations  which  has  been  potential  in  the  development 
of  our  commercial  and  industrial  business.  The  crucial  test  in 
doing  business,  within  the  meaning  of  this  statute,  is  not  an  isolated 
transaction  within  the  State  or  the  transshipment  of  goods  from  the 
home  oflBce,  pursuant  to  orders  taken  by  drummers  within  the  State, 
bat  it  is  the  establishment  of  an  agency  or  branch  office  within  our 
State  limits." 

In  Thompson  on  Corporations  (Vol.  6,  §  7936)  it  is  said :  "  Many 
of  the  constitutional  provisions  and  statutes  under  consideration 
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prohibit  foreign  corporations  from  doing  or  carrying  on  business 
within  the  State,  unless  they  have  previously  complied  with  the 
conditions  therein  named ;  and  the  question  has  frequently  arisen 
under  them,  what  constitutes  a  doing  or  carrying  on  of  business 
within  their  meaning.  The  general  conclusion  of  the  courts  is,  that 
isolated  transactions,  commercial  or  otherwise,  taking  place  between 
a  foreign  corporation  domiciled  in  one  State,  and  citizens  of 
another  State,  are  not  a  doing  or  carrying  on  of  business  by  the 
foreign  corporation  within  the  latter  State,  but  that  these  prohibi- 
tions are  leveled  against  the  act  of  foreign  corporations  entering 
the  domestic  State  by  their  agents  and  engaging  in  the  general 
prosecution  of  their  ordinary  business  therein."  {Potter  v.  Bank 
of  Ithaca^  5  Hill,  490 ;  Suydam  v.  Morris  Canal  <&  Banking  Co.y 
6  id.  217;  Cuminer  Luraber  Co,  v.  Associated  Mfrs^  Ins,  Co, 
67  App.  Div.  151 ;  aflfd.,  173  K  Y.  633  ;  Matter  of  Simonds  Fur- 
nace Co.,  30  Misc.  Rep.  209.) 

A  violation  of  this  statute  is  an  affirmative  defense,  and  must  be 
alleged  and  proved.  {Nicoll  v.  Clark,  13  Misc.  Rep.  128.) 
In  that  case  Bookstaver,  J.,  said  :  "  We  think  that  this  provision 
of  law  (Laws  of  1892,  chap.  687,  §  15)  does  not  affect  the  cause  of 
action,  but  only  the  remedy ;  that  it  was  not  necessary  to  allege  and 
prove  compliance  therewith,  but  that  that  was  matter  of  defense." 

In  Fuller  <&  Co,  v.  Schrenk  (58  App.  Div.  222,  225),  Ingraham, 
J.,  speaking  of  this  statute,  says :  '^  The  general  rule  is  that  a 
defendant  who  intends  to  avail  himself  of  the  benefit  of  a  statute  as 
a  defense  to  an  action  for  damages  for  breach  of  an  agreement,  must 
specifically  plead  it.  A  familiar  example  is  the  Statute  of  Limi- 
tations. It  has  been  held  that  where  a  defense  rests  upon  a  statute 
and  the  fact  of  a  violation  of  the  statute  does  not  appear  upon  the 
face  of  the  complaint,  the  objection  must  be  taken  by  answer,  or 
the  defense  is  waived."     This  case  was  affirmed.     (171  N.  Y.  671.) 

The  defendant  Williams  did  not  have  to  answer  in  this  cause. 
This  defense  was  open  to  him,  but  he  has  failed  to  submit  any  proof 
to  the  effect  that  the  Fagan  Iron  Works  was  "  doing  business"  in 
this  State. 

Moreover,  the  contract  was  not  made  in  this  State,  if  the  conten- 
tion of  the  Fagan  Iron  Works  as  to  where  the  contract  was  really 
made  is  sustained.     What  the  contract  was,  and  where  it  was  made. 
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are  matters  to  be  hereafter  considered  ;  but  upon  the  assumption  of 
the  contention  of  the  Fagan  Iron  Works  being  correct,  then  it  may 
be  farther  remarked  that  the  proposition  was  dated  Hoboken,  N.  J. 
The  acceptance  was  dated  New  York,  but  wliether  it  was  mailed 
here  does  not  appear.  At  any  rate  there  was  no  contract  until  the 
Fagan  Iron  Works  liad  acted  upon  the  acceptance,  for  it  was  not 
identical  with  the  terms  of  the  offer.  The  defendant  Williams  had 
added  a  condition  as  to  the  time  of  completion.  This  condition  was 
approved  by  the  home  office  in  New  Jersey,  where  the  letter  of 
acceptance  was  directed,  this  approval  being  evidenced  by  the  act 
of  entering  upon  the  work  after  receiving  the  acceptance  with 
the  condition  attached.  In  TaUapoosa  LuTnher  Co.  v.  Ilolhert 
(5  App.  Div.  559,  561),  Hebrick,  J.,  said,  relative  to  an  action 
brought  on  a  promissory  note :  "  The  note  in  question  was  executed 
in  this  State,  made  payable  in  this  State,  and  delivered  to  the  plain- 
tiff's agent  in  this  State ;  so  that  perhaps  it  may  be  said  to  be  a  con- 
tract made  in  this  State;  but  it  is  not  a  contract  made  by  the 
plaintiff  in  this  State.  It  is  an  unilateral  contract  by  which  the 
maker  and  indorser  agreed  to  do  something,  to  wit,  pay  the  amount 
specified  in  the  note,  but  the  plaintiff  made  no  agreement  on  its 
part. 

"  But  assuming  that  it  was  a  party  to  the  note,  and  that,  there- 
fore, it  was  a  contract  made  by  it  in  this  State,  still  that  does  not 
bring  it  within  the  statute,  unless  it  was  doing  business  in  this 
State. 

"  The  contract,  for  the  partia;l  settlement  of  which  the  note  was 
given,  was  not  a  contract  made  in  this  State  ;  while  the  order  was 
taken  here,  it  was  transmitted  to  Alabama  and  was  accepted  in  Ala- 
bama, and  did  not  until  that  time  become  effectual." 

The  procuring  of  orders  for  goods  by  commercial  agents  travel- 
ing in  this  State,  which  orders  have  to  be  transmitted  to  the  home 
office  in  another  State  for  approval  there,  and  then  the  goods 
shipped  from  the  home  place  of  business  to  the  purchaser  in  this 
State,  where  the  foreign  corporation  has  no  office  or  place  of  busi- 
ness, does  not,  I  think,  constitute  •'  doing  business  in  this  State  " 
within  the  meaning  of  the  statute.  {Murphy  Varnish  Co,  v.  Con- 
nell^  10  Misc.  Kep.  553;  Novelty  Manufacturing  Co,  v.  Connelly 
88   Hun,  254.)     The  two  cases   cited   are  in  point.     {American 
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Broom  <&  Brush  Co,  v.  Addickes^  19  Misc.  Rep.  36  ;  People  ex  reL 
Cotton  Oil  Co,  V.  BohertSj  25  App.  Div.  13 ;  Bertha  Zinc  &  Min- 
eral Co,  V.  Clute^  7  Misc.  Rep.  123 ;  Shelby  Steel  Tube  Co.  v.  Bur- 
gess  Gun  Co,^  8  App.  Div.  444 ;  Jones  y.  Keder^  40  Misc.  Rep.  221.) 

The  defendant  Fagan  Iron  Works  clearly  does  not  come  within 
the  statute.  The  contract  was  made  in  New  Jersey.  All  the  work 
was  done  there.  The  finished  material  was  simply  delivered  at  the 
building  being  erected  here. 

VI.  Before  determining  the  remaining  questions  presented  in  this 
action,  it  becomes  necessary  to  ascertain  precisely  what  the  contract 
was  under  which  the  work  was  done.  This  the  Fagan  Iron  Works 
contends  was  embodied  in  a  proposition  and  acceptance  as  follows : 

Pboposition. 

"  HoBOKEN,  N.  J.,  Dec.  19,  1901. 
*'  John  T.  Williams,  Esq., 

"  Ne>y  York  City,  N.  Y. : 
"  Dear  Sir. —  We  propose  to  do  all  the  shop  work,  including  one 
coat  of  Princess  Metallic  or  Dixon's  Graphite  paint  for  the  addi- 
tional four  stories  to  the  Lord's  Court  Bldg.,  New  York  City,  as 
following :  You  to  supply  all  detail  drawings. 

"  All  plain  beams  and  girders,  punched  and  painted,  .OOJ  c.  per  lb. 
"  All  fittings,  such  as  angle  knees,  screw  bolts,  Sep.  and  Tie  Rods, 
.03i  c.  per  lb. 

"  All  columns  painted  @  .01^  c.  per  lb. 
"Cartage,  $1.50-100  per  ton. 

"  We  are  in  a  position  where  we  can  do  this  work  for  you  as  fast  as 
you  give  us  the  material,  being  on  the  main  line  of  the  Erie  R.  R. 
"  Hoping  to  hear  from  you,  we  remain, 
"Yours  truly, 

"  FAGAN  IRON  WORKS, 

"  Jno.  H.  Brunino,  Treasurer,^'* 

Acceptance. 

''December  28,  1901. 
*'  Fagan  Iron  Works, 

"  309  Jefiferson  St., 

"  Hoboken,  N.  J. : 

"Gentlemen. —  I  hereby  accept  your  proposition  of  December 

19,  1901,  to  do  the  following  work  on  the  material  required  for 
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the  four  stories  to  be  added  to  the  Lord's  Court  Building  in  this 
city: 

"  All  plain  beams  and  girders  punched  and  painted  i  cent  per 
pound. 

"  Fittings,  such  as  nuts,  knees,  bolts,  braces,  tie  rods,  etc.,  3^ 
cents  per  pound. 

"Columns  painted  IJ  cents  per  pound. 

"  Cartjige  $1.50  per  ton. 

"  This  order  is  given  with  the  understanding  that  you  can  com- 
mence this  work  in  about  two  weeks  time,  when  you  will  receive 
the  first  shipment  of  material  from  the  Passaic  Rolling  Mill,  and 
complete  the  work  and  deliver  to  the  Lord's  Court  Building,  at 
27  William  Street,  within  two  weeks  after  you  receive  the  last  ship- 
ment from  the  Passaic  Rolling  Mill. 

"  Yours  truly, 

''JOHN  T.WILLIAMS.'' 

In  the  absence  of  any  other  proof,  this  proposition  and  accept- 
ance, if  acted  upon,  would  unquestionably  establish  a  contract  com- 
plete in  all  its  terms  between  the  parties. 

VIL  But  the  defendant  Williams  contends  that  this  contract  was 
merged  in  a  formal  written  agreement  drawn  in  duplicate  and 
signed  by  liim,  a  copy  of  which  was  delivered  to  the  Fagan  Iron 
Works  and  retained  by  it  while  the  work  was  being  done,  and  that 
this  constitutes  the  agreement  under  which  the  work  was  done. 

The  Fagan  Iron  Works'  answer  to  this  is  that  it  never  executed 
that  agreement ;  that  it  never  agreed  to  accept  it,  and  that  the  work 
was  not  done  under  it ;  and  after  a  careful  consideration  of  all  the 
evidence  adduced  pro  and  con,  I  am  of  the  opinion  that  this  formal 
agreement  was  never  accepted  by  the  Fagan  Iron  Works,  either  in 
its  entirety  or  as  to  any  portion  thereof  which  made  provisions  other 
than  those  contained  in  the  proposal  and  acceptance. 

It  niay  be  remarked  in  passing  that  the  only  substantial  variation 
between  this  proposal  and  acceptance  and  the  written  contract  were 
provisions  in  regard  to  a  time  limit  and  damage  clause,  the  latter  of 
which  the  defendant  Williams  admits  he  did  liot  insist  npon ;  and  I 
think  the  evidence  establishes  the  fact  that  the  Fagan  Iron  Works 
completed  the  work  to  be  done  by  them  within  two  weeks  after 
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receiving  all  the  material ;  that  is,  within  two  weeks  after  receiving 
the  last  shipment  from  the  Passaic  rolling  mill. 

VIII.  The  next  question  to  be  determined  is,  what  is  meant  by 
the  phrase  in  the  proposition,  "  Yon  to  supply  all  detail  drawings.'' 

It  is  obvious  from  the  refractory  natnre  of  the  material  that  the 
construction  of  steel  frames  for  buildings  must  be  planned  and  exe- 
cuted with  the  utmost  care  and  precision.  In  order  to  accomplish 
this  it  is  necessary  to  have  not  only  a  general  plan  of  the  building 
to  be  constructed,  but  also  a  specific  plan  showing  the  position  of 
each  column,  beam  and  girder  going  into  the  construction,  their 
dimensions,  relation  to  the  other  parts  and  their  various  connections. 
There  is  no  dispute  but  that  the  owner  Williams,  on  application  by 
the  Fagan  Iron  Works,  furnished  the  survey  plan  which  Von  Rohan, 
a  witness  for  the  Fagan  Iron  Works  and  their  engineer,  testified  was 
the  real  plan  (Williams  Exhibit  3) ;  the  beam  plan  (Williams  Exhibit 
1) ;  the  frame  plan  (Fagan  Exhibit  Y) ;  the  l>eam  and  channel  plan 
(Fagan  Exhibit  C) ;  the  column  schedule  (Fagan  Exhibit  D);  the 
beam  plan  (Fagan  Exhibit  N);  detail  for  brackets  under  the  wall 
girders  (Fagan  Exhibit  H) ;  and  typical  detail  for  plates  and  angles 
(Williams  Exhibit  2) ;  all  drawn  to  a  scale  of  one-quarter  inch  to  a 
foot ;  and  Williams'  contention  upon  this  point  is  that  these  consti- 
tuted the  detailed  drawings.  Mr.  Von  Rohan,  the  Fagan  Iron 
Works'  engineer,  testified  on  cross-examination  that  these  drawings 
showed,  in  general,  the  columns  and  the  beams  and  the  other  steel 
work  that  was  to  be  erected,  and  from  these  the  shop  drawings  and 
punching  sheets  could  be  made.  The  contention  of  the  Fagan  Iron 
Works  on  the  other  hand  is  that  these  did  not  constitute  the  detail 
drawings,  but  that  the  shop  drawings  and  punching  sheets  were 
what  is  known  in  the  business  as  detail  dmwings.  Considerable 
evidence  on  both  sides  was  introduced  in  regard  to  this  matter,  but 
after  much  reflection  and  examination  of  all  the  testimony  on  the 
subject  I  am  convinced  that  the  evidence  fully  bears  out  the  owner's 
contention.  Indeed,  the  Fagan  Iron  Works,  by  their  acts  and  pro- 
ceedings in  the  matter,  practically  solve  the  contention  in  this  way, 
for  there  is  no  evidence  that  Mr.  Williams  was  ever  requested  to 
furnish  these  punching  sheets  or  shop  drawings.  Von  Rohan 
applied  to  Mr.  Falk,  the  engineer  for  the  owner,  for  the  drawings 
furnished  by  the  owner  and  did  not  ask  for  anything  else;  but 
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immediately  upon  receiving  these  drawings  proceeded  to  make  the 
shop  drawings  and  punching  sheets.  The  case  is  entirely  barren  oi 
any  evidence  that  any  demand  was  made  for  anything  more  except 
in  a  letter  to  tlie  owner  by  the  Fagan  Iron  Works,  dated  January  4, 
1902,  in  which  after  acknowledging  the  receipt  of  the  prints  of  the 
column  schedule,  it  is  stated,  "We  received  the  prints  of  the 
colamn  schedule,  but  no  details ;  kindly  let  us  have  the  same  as 
soon  as  possible."  After  this  the  rest  of  the  exhibits  specifically 
enumerated  al)ove  were  furnished,  and  no  further  demand  of  any 
kind  was  made  in  regard  to  any  details  whatever,  and  Mr.  Williams, 
Jr.,  says  that  this  letter  referred  to  the  typical  details  of  the  columns, 
wliicli  he  did  not  think  had  been  sent  at  that  time.  The  parties 
very  carefully  agreed  as  to  what  work  was  to  be  done  and  the  prices 
to  be  paid  therefor,  but  that  contract  makes  no  provision  for  the 
payment  for  these  details.  Besides  all  this,  the  testimony  shows 
that,  in  nearly  all  shops  working  in  steel  construction,  they  regularly 
employ  an  engineer  or  draftsman  to  make  these  details,  which  are 
known  as  shop  drawings  and  punching  sheets,  and  Mr.  Von  Rohan 
was  so  employed  by  the  Fagan  Iron  Works  and  drew  the  greater 
part  of  such  detail  drawings.  In  my  judgment,  therefore,  the 
charge  for  detail  drawings,  amounting  to  $1,435.59,  is  not  sustained 
and  should  not  be  allowed. 

But  even  if  the  testimony  supported  the  contention  of  the  Fagan 
Iron  Works,  still  it  is  extremely  doubtful,  in  my  opinion,  whether 
this  charge  could  be  allowed,  for  then  the  case  would  stand  thus : 
The  owner  was  bound  to  furnish  these  details  as  a  condition  prece- 
dent to  the  performance  of  the  work  by  the  Fagan  Iron  Works ;  if 
he  neglected  or  refused  to  furnish  them,  then  the  remedy  of  the 
Fagan  Iron  Works  would  have  been  to  refuse  to  proceed  with  its 
contract  and  hold  the  owner  liable  for  damages  for  the  breach. 
{Parr  v.  VUlnge  of  Greenhush,  112  N.  Y.  247.) 

The  defendant  Williams  contends  that  the  Fagan  Iron  Works 
failed  to  establish  full  performance,  and,  therefore,  can  recover  noth- 
ing in  this  action.   ^ 

Aside  from  the  fact  that  this  proposition  is  too  broad  under  many 
decisions,  I  think  that  he  has  failed  to  support  the  contention.  The 
proof  submitted  by  the  Fagan  Iron  Works  convinces  me  that  all  the 
work  called  for  by  the  contract  was  done  according  to  its  terms. 
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and  that  all  the  work  was  carefully  examined  before  it  left  tlie  shop, 
and  was  done  in  accordance  with  the  plans,  punching  sheets,  etc. 
It  is  true  that  the  defendant  Williams  produced  evidence  showing 
that  a  considerable  number  of  holes  were  punched  in  the  wrong 
places,  so  that  when  the  various  parts  were  assembled  these  holes 
did  not  match  or  fall  in  the  places  designated  for  them  ;  but  it  was 
shown  on  the  part  of  the  Fagan  Iron  Works  that  these  differences 
arose  in  large  part,  at  least,  by  I'eason  of  the  fact  that  the  positions 
of  the  columns  varied  from  the  plans  furnished  it  from  which  to 
make  the  drawings  and  templets.  This  was  clearly  the  fault  of  Mr. 
Williams'  employees  who  made  the  plans  and  assigned  the  positions 
of  the  columns,  girders,  etc.  While  it  is  quite  true  that  possibly 
some  portion  of  the  mistakes  made  in  this  Yespect  was  the  fault  of 
the  Fagan  Iron  Works,  yet  the  defendant  Williams  failed  to  show 
with  any  precision  which  ones  were  so  made,  or  the  time  required 
to  correct  them.  No  timekeeper  nor  any  person  who  knows  any- 
thing about  tlie  time  which  it  is  alleged  was  expended  in  performing 
the  work  was  called  as  a  witness  before  mo.  It  was  testified  on 
behalf  of  Williams  that  Mr.  Abbott,  of  Messrs.  Terry  &  Tench,  had 
direct  charge  of  this  work,  and  that  Mr.  Spencer,  his  own  superin- 
tendent, knew  about  the  details  of  the  work,  though  neither  of  these 
witnesses  was  called.  Nor  were  either  Mr.  Terry  or  Mr.  Tench  or 
any  one  employed  by  them,  called  to  testify  to  this  matter.  The 
work  was  done  by  the  day  and  charged  for  by  the  hour,  and  it  was 
not  shown  that  Mr.  Williams  undertook  to  check  the  amount  of 
time  expended.  The  testimony  of  Mr.  Williams,  Jr.,  fails  to  show 
what  items  were  properly  chargeable  to  the  mistakes  of  the  Fagan 
Iron  Works.  It  further  appears  that  some  of  the  errors  were  due 
to  faulty  drawings  made  by  some  of  his  own  employees,  and  ought 
not  to  be  charged  against  the  Fagan  Iron  Works.  A  detailed  dis- 
cussion, however,  of  all  the  evidence  bearing  upon  the  question  of 
whether  or  not  the  Fagan  Iron  Works  properly  performed  the  serv- 
ices they  nndertook,  would  be  unprofitable,  and  I  conclude  that  the 
bills  as  rendered  by  the  Fagan  Iron  Works  for  their  services  are 
correct  and  should  be  allowed  in  full. 

The  defendant  Williams  also  claims  that  the  bills  for  detail  draw- 
ings were  so  grossly  inflated  that  no  recovery  whatever  should  be 
allowed.     This,  I  think,  is  untenable.     The  claim  to  be  paid  for 
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detail  drawings  was  debatable.  Much,  evidence  was  given  upon  the 
point.  The  evidence  fails  to  convince  me  that  there  was  any  inten- 
tion on  the  part  of  the  Fagan  Iron  Works  to  nniisrepresent  this  mat- 
ter. I  am,  therefore,  of  the  opinion  that  the  Fagan  Iron  Works 
should  have  judgment  as  prayed  for,  in  the  sum  of  nine  thousand 
six  hundred  and  sixty-two  and  27/100  dollars  ($9,662.27),  witli 
interest  from  the  1st  day  of  June,  1902. 


Chesapeake  Coal  Company  of  Baltimore  City,  a  Corporation^ 
Appellant,  v.  Morris  C.  Mengis,  Respondent. 

Action  an  a  judgment  of  another  Slate — suffleiency  of  an  answer  setting  up  tJie 
Statute  of  Limitations  of  sue?i  other  State  as  a  bar. 

In  an  action  brought  upon  a  judgment  recovered  by  the  plaintiflP,  a  foreign  corpo- 
ration, against  the  defendant  in  the  State  of  Maryland,  the  defendant  interposed 
an  answer  averring  tliat  the  present  action  was  commenced  July  9,  1904;  that 
the  judgment  sued  upon  was  recovered  February  15, 1892;  that  by  the  laws  of 
the  State  of  Maryland  the  time  for  bringing  an  action  on  the  judgment  in  that 
State  expired  February  15, 1904;  that  at  the  time  the  judgment  was  recovered 
and  for  some  time  thereafter  the  defendant  was  a  resident  of  Baltimore,  Md. ;  that 
the  cause  of  action  did  not  originally  accrue  in  favor  of  a  resident  of  the  State 
of  New  York  and  that  the  person  or  corporation  in  whose  favor  it  originally 
accrued  had  never  become  a  resident  of  the  State  of  New  York  and  that  the 
cause  of  action  had  never  been  assigned  to  and  continuously  owned  by  a  resi- 
dent of  the  State  of  New  York. 

Edd,  that  the  answer  stated  a  good  defense  under  seditions  890  and  890a  6f  the 
Code  of  Civil  Procedure,  and  that  it  was  not  demurrable  because  it  failed  to 
allege  that  the  defendant  continued  to  reside  in  Maryland  until  the  time  limited 
by  the  statutes  of  that  State  for  biinging  an  action  on  the  judgment  had 
expired. 

Appeal  by  the  plaintiff,  the  Chesapeake  Coal  Company  of  Balti- 
more City,  a  corporation,  from  an  interlocutory  judgment  of  tho 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  otHce  of 
the  clerk  of  the  county  of  New  York  on  the  29th  day  of  October, 
1904,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  overruling  the  plaintiff's  demurrer  to  the 
defense  contained  in  the  amended  answer  of  the  defendant. 

Yorke  Allen,  for  the  ai)pellant. 
WiUiam  II,  StryJcer,  for  the  respondent. 
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Interlocutory  judgment  affirmed,  with  costs,  on  the  opinion  of  the 
court  below,  with  leave  to  plaintiff  to  wUhdraw  demurrer  and  to 
reply  on  payment  of  costs  in  this  court  and  in  the  court  below. 

The  following  is  the  opinion  of  Gildersleeye,  J.,  delivered  at 
Special  Term : 

Gilders r.EEVE,  J. : 

The  action  is  brought  on  a  judgment  recovered  by  plaintiff,  a 
foreign  corporation,  against  defendant  in  the  Superior  Court  of 
Baltimore,  in  the  State  of  Maryland.  The  answer  avers,  substan- 
tially, that  this  action  was  commenced  on  July  9,  1904 ;  that  the 
judgment  in  question  was  recovered  in  the  State  of  Maryland  on 
February  15,  1892 ;  that  by  the  law  of  that  State  an  action  upon 
tlie  judgment  was  barred  in  twelve  years  from  its  date;  that  no 
steps  have  been  taken  to  revive  it,  and  that  the  time  limit  by  the 
laws  of  said  State  for  bringing  an  action  upon  said  judgment 
expired  on  February  15,  1904.  The  answer  also  avers  that  on  Feb- 
ruary 15,  1892,  and  previous  thereto  and  for  some  time  thereafter, 
the  defendant  was  a  resident  of  Baltimore,  Md. ;  that  the  cause . 
of  action  did  not  accrue  within  twelve  years  before  the  commence- 
ment of  this  action ;  that  it  did  not  originally  accrue  in  favor 
of  a  resident  of  the  State  of  New  York ;  that  "  the  person  or  corpo- 
ration in  whose  favor  it  originally  accrued  has  never  become  a  resi- 
deni;  of  this  State,  and  the  cause  of  action  has  never  been  assigned 
to  and  continuously  owned  by  a  resident  of  the  State  of  New 
York."  The  plaintiff  demurs  to  this  separate  defense  as  insufficient 
in  law  on  the  face  thereof.  Before  the  enactment  of  sections  390 
and  390a  of  the  Code  of  Civil  Procedure,  the  courts  of  tliis  State  took 
no  notice  of  tlie  Statutes  of  Limitations  of  other  States  as  a  bar  to  the 
maintenance  of  actions  in  this  State  on  causes  of  action  arising  outside 
of  tlieir  jurisdiction,  but  administered  our  own  laws  only  on  that  sub- 
ject. {Miller  v.  Brenham^  68  N.  Y.  83.)  The  above  sections  of  the 
Code  of  Civil  Procedure,  however,  introduced  anew  principle,  accor- 
ding to  which  our  courts  apply  the  Statutes  of  Limitations  of  the  State 
in  which  the  cause  of  the  action  arose,  with  certain  specified  excep- 
tions. Section  390  excepts  cases  "  where  the  cause  of  action  origi- 
nally accrued  in  favor  of  a  resident  of  the  State,"  or  "  where, 
before  the  expiration  of  the  time  so  limited,  the  person,  in  whose 
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favor  it  originally  accrued,  was  or  became  a  resident  of  the  State ; 
or  the  cause  of  action  was  assigned  to,  and  thereafter  continuously 
owned  by,  a  resident  of  the  State."  The  plaintiff  claims  that  the 
defense  of  the  Maryland  Statute  of  Limitations  is  not  available 
because  defendant  has  not  averred  that  he,  defendant,  continued  to 
reside  in  Maryland  until  the  period  limited  had  expired,  and  the 
bar  had  become  complete  in  that  State.  Section  390  of  the  Code  of 
Civil  Procedure  provides  that  "  where  a  cause  of  action  *  *  * 
accrues  against  a  person,  who  is  not  then  a  resident  of  the  State,  an 
action  cannot  be  brought  thereon  *  *  *  after  the  expiration  of 
the  time  limited  by  the  laws  of  his  residence  for  bringing  a  like  action, 
except  by  a  resident  of  the  State,"  and  in  one  of  the  cases  above  cited. 
The  answer,  as  we  have  seen,  avers  that  when  the  cause  of  action 
accrued,  and  "  for  some  time  thereafter,"  defendant  was  a  resident 
of  Maryland.  The  plaintifiE  urges  that  this  comes  short  of  alleging 
that  defendant  continued  to  reside  in  Maryland  until  the  time  limited 
for  bringing  an  action  on  the  judgment  had  expired.  In  support  of 
this  contention,  plaintiff  relies  on  the  case  of  Taylor  v.  Syme  (17  App. 
Div.  517),  where  it  was  held  that  the  defense  of  the  Louisiana  Statute 
of  Limitations  was  not  well  taken,  because  the  defendant  took  up  his 
residence  in  this  State  before  the  expiration  of  the  time  limit.  The 
Court  of  Appeals,  in  reversing  the  Appellate  Division,  declined  to 
express  an  opinion  on  this  branch  of  the  case.  (162  N.  Y.  519.) 
This  decision  of  the  Appellate  Division,  as  well  as  that  of  the  Court 
of  Appeals,  was  handed  down  some  years  before  section  390a  of 
the  Code  of  Civil  Procedure  went  into  effect.  The  first-mentioned 
decision  was  rendered  in  May,  1897,  the  latter  in  April,  1900,  while 
section  390a  of  the  Code  of  Civil  Procedure  went  into  effect  Sep- 
tember 1,  1902.  This  section  provides  as  follows :  "  Where  a 
cause  of  action  arises  outside  of  this  State,  an  action  cannot  be 
brought,  in  a  court  of  this  State,  to  enforce  said  cause  of  action, 
^fter  the  expiration  of  the  time  limited  by  the  laws  of  the  State 
or  country  where  the  cause  of  action  arose,  for  bringing  an  action 
upon  said  cause  of  action,  except  where  the  cause  of  action  orig- 
inally accrued  in  favor  of  a  resident  of  this  State.  Nothing  in 
this  act  contained  shall  affect  any  pending  action  or  proceeding." 
The  present  action  was  commenced  subsequent  to  the  going  into 
App.  Div.— Vol.  CII.        2 
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effect  of  this  section.  As  we  have  seen,  the  answer  shows  that 
the  cause  of  action  arose  outside  the  State,  i.  ^.,  on  a  Maryland  judg- 
ment ;  that  this  action  at  bar  was  brought  to  enforce  that  cause  of 
action  after  the  expiration  of  the  time  limited  by  the  laws  of  Mary- 
land, i,  e.y  the  State  where  the  cause  of  action  arose,  for  bringing 
an  action  upon  said  cause  of  action,  and  that  the  cause  of  action  did 
not  originally  accrue  in  favor  of  a  resident  of  this  State.  I  do  not 
see  why  the  answer  does  not  state  facts  showing  that  plaintiff's  cause 
of  action  comes  within  the  prohibition  contained  in  section  390a  of 
the  Code  of  Civil  Procedure  and  cannot  be  maintained.  As  the 
demnrrer  must  be  held  to  admit  all  allegations  of  fact  in  the  said 
defense  that  are  material  and  well  pleaded,  it  follows  that  defendant 
presents  a  good  and  valid  defense  to  tlie  plaintiff's  cause  of  action. 
The  demurrer  is  overruled,  with  costs,  and  with  leave  to  plaintiff  to 
reply  to  said  separate  defense.     Give  notice  of  settlement. 


John  C.    McLean,  Respondent,   v.  Intbrurban  Street  Railway 
Company,  Appellant.     (No.  2.) 

Street  railroad  company — rtfusaX  of,   to  iuue  tranrfere  —  the  penalty   u   not 

cumulative. 

Section  104  of  the  Railroad  Law,  imposing  a  penalty  of  fifty  dollars  upon  a  cor- 
poration operating  a  street  railway  in  the  city  of  New  York,  which  refuses  to 
transfer  a  passenger  from  one  of  its  connecting  lines  to  another  of  such  lines, 
does  not  authorize  the  recovery  in  one  action  of  cumulative  penalties  for  each 
refusal  to  comply  with  the  requirements  of  the  statute,  but  limits  the  right 
of  recovery  in  each  action  to  a  single  penalty. 

Appeal  by  the  defendant,  the  Internrban  Street  Railway  Com- 
pany, from  an  order  of  the  Appellate  Term  of  the  Supreme  Court, 
entered  on  the  19th  day  of  Marcli,  1904,  affirming  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York  in  favor  of  the  plain- 
tiff, entered  on  the  2d  day  of  November,  1903. 

Joseph  P,  Cotton^  Jr.,  for  the  appellant. 
J,  Aapinwall  Hodge^  for  the  respondent. 
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O'Brien,  J. : 

This  action  is  brought  to  recover  four  penalties  claimed  by  the 
plaintiff  to  have  been  incurred  by  the  defendant  through  its  refusal 
to  transfer  him  while  a  passenger  upon  its  milway  system  from  one 
of  its  lines  to  another,  as  required  by  section  104  of  the  Railroad 
Law  (Gen.  Laws,  chap.  89 ;  Laws  of  1890,  chap.  565,  §  105,  as 
renumbered  and  amd.  by  Laws  of  1892,  chap.  676). 

Upon  the  trial  and  under  his  tirst  cause  of  action  the  plaintiff  tes- 
tified that  on  July  30,  1903,  he  left  his  office  in  the  southern  part  of 
New  York  and  boarded  a  surface  car  upon  the  Eighth  avenue  line  of 
defendant's  system,  intending  to  make  a  continuous  trip  over  that  line 
and  over  the  Third  avenue  line,  which  was  also  con  trolled  and  operated 
by  the  defendant,  to  his  home  in  the  northern  part  of  the  city ;  that 
after  he  had  boarded  the  car  and  when  he  paid  his  fare  he  asked  the 
conductor  for  a  transfer  at  the  corner  of  Eighth  avenue  and  One 
Hundred  and  Twenty-iifth  street,  where  the  two  lines  intersected  ; 
that  the  conductor  refused  to  issue  such  transfer  to  him  at  that  time, 
and  again  refused  to  do  so  in  answer  to  his  second  demand  when  the 
car  reached  the  point  of  intersection  referred  to ;  that  plaintiff  then 
got  off  the  Eighth  avenue  car,  boarded  one  of  the  Third  avenue  line 
going  in  the  direction  of  his  home,  stated  the  situation  to  the  con- 
ductor of  that  car,  who  refused  to  carry  him  further  imless  he  paid 
an  extra  fare,  which  he  thereupon  did. 

All  of  this  testimony  was  nncontradicted,  and  the  defendant  by 
its  answer  admits  that  at  the  time  the  transfer  was  refused  it  con- 
trolled, operated  and  managed  botli  of  the  intersecting  lines,  which 
were  wholly  within  the  limits  of  the  city  of  New  York. 

Upon  these  facts  the  plaintiff  was  entitled  to  recover  the  penalty 
of  fifty  dollars  prescribed  by  section  104  of  the  Railroad  Law.  That 
question  need  not  be  discussed,  as  it  has  recently  been  decided  by 
the  Court  of  Appeals  in  the  case  of  Griffin  v.  Interarhan  Street 
R.  Co.  (179  X.  Y.  438).  (See,  also,  O'lieiliy  v.  Brooklyn  Heights 
R.  R.  Co.,  179  N.  Y.  450.) 

It  was  further  held  in  the  Griffin  Case  {supra)  that  the  penalties 
provided  for  in  section  104  for  every  refusal  to  comply  with  its 
requirements  are  not  cumulative,  and  only  one  penalty  can  be 
recovered  in  a  single  action,  and  that  the  connnencement  of  the 
action  is  to  be  regarded   as  a  waiver  of  all   previous   penalties 
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incurred.  Under  this  decison  it  follows  that  the  plaintiff  iierein 
conld  only  recover  a  single  penalty ;  and,  therefore,  it  is  unnecessary 
to  consider  or  pass  upon  the  evidence  showing  other  violations  by 
the  defendant  of  section  104. 

The  judgment  appealed  from  must  be  modified  by  reducing  it  to 
the  sum  of  sixty-nine  dollars  and  thirty-one  cents,  including  interest, 
costs,  etc.,  and  as  thus  modified  the  judgment  is  affirmed,  without 
costs. 

Van  Brunt,  P.  J.,  Ingbaham,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  modified  by  reducing  same  to  the  sum  of  sixty-nino 
dollars  and  thirty-one  cents,  including  interest,  costs,  etc.,  and  as 
thus  modified  affirmed,  without  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  William  B. 
HuRD,  Jr.,  Respondent,  v.  George  B.  McClellan  and  Others, 
Constituting  the  Board  of  Estimate  and  Apportionment  of  the 
City  of  New  York,  Appellants. 

County  judge  of  King%  county — compensation  of,  for  drawing  jurors -^waived  by 
waiting  to  demand  the  same  until  two  years  after  his  term  expired  —  the  statute 
contemplates  its  being  determined  in  advance  of  tJie  service. 

An  applicadoD  made  by  a  former  county  judge  of  Kings  county  to  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York,  pursuant  to  section  1151 
of  the  Code  of  Civil  Procedure,  to  have  fixed  and  paid  his  claim  for  services 
rendered  by  him  as  such  county  judge  in  connection  with  the  drawing  of 
jurors  for  service  in  the  courts  of  record  of  Kings  county,  is  properly  denied, 
where  it  appears  that  he  rendered  the  services  in  question  from  year  to  year 
throughout  his  term  without  attempting  to  secure  compensation  therefor,  and 
that  his  demand  for  compensation  was  not  made  until  more  whan  two  years 
after  the  close  of  his  term. 

Sembie,  that  this  section  of  the  Code  of  Civil  Procedure  contemplates  that  the 
compensation  for  the  services  rendered  thereunder  shall  be  fixed  in  advance, 
and  that  unless  so  fixed  it  cannot  be  recovered. 

Appeal  by  the  defendants,  George  B.  McClellan  and  others, 
constituting  the  board  of  estimate  and  apportionment  of  the  city  of 
New  York,  from  an  order  of  tlie  Supreme  Court,  made  at  the 
Kings  County  Special  Term  and  entered  in  tlie  office  of  the  clerk  of 
the  county  of  Kings  on  the  25th  day  of  May,  1904,  granting  the 
relator's  motion  for  a  peremptory  wnt  of  mandamus  requiring  tlie 
defendants  to  meet  and  entertain,  consider  and  pass  upon  the  rela- 
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tor^s  claim  for  services,  and  if  allowed  to  mise  and  provide  the 
money  to  pay  the  said  compensation. 

The  services  in  question  were  rendered  by  the  relator  while  he 
was  county  judge  of  Kings  county,  and  were  performed  in  connec- 
tion with  the  drawing  of  jurors  for  service  in  the  courts  of  record  of 
that  county.  The  relator's  claim  was  presented  under  section  1151 
of  the  Code  of  Civil  Procedure,  which  relates  to  the  compensation 
allowed  for  the  drawing  of  jurors  in  Kings  county  and  which  reads 
as  follows : 

.  "The  board  of  supervisors  of  the  county  must  allow  to  each 
judge,  including  each  justice  of  the  Supreme  Court,  for  the  service 
performed  by  him,  as  prescribed  in  this  article,*  such  compensation, 
as  the  board  deems  reasonably  and  proper.  Such  compensation  at 
the  suii^  allowed  and  established  for  justices  of  the  Supreme  Court 
prior  to  the  year  nineteen  Imndred  and  one  is  continued;  except 
that  from  and  after  July  fii*st,  nineteen  hundred  and  one,  it  may  be 
increased  in  amount  to  a  sum  not  to  exceed  the  amount  now  paid 
for  additional  compensation  to  the  justices  of  the  Supreme  Court 
Tesident  in  the  first  judicial  department.  The  board  of  estimate  and 
Apportionment  of  the  city  of  New  York  may  so  iix  the  same,  and 
«hall  raise  and  provide  the  money  to  pay  the  said  compensation." 
(See  Laws  of  1901,  chap.  299.) 

James  D.  Bell  [John  J.  Delany  with  him  on  the  brief],  for  the 
appellants. 

Robert  H.  Elder  [Edward  H.  M,  Roehr  and  Arthur  J,  Martin, 
with  him  on  the  brief],  for  the  respondent. 

Per  Curiam: 

Similar  provisions  and  this  provision  have  been  construed  repeat- 
edly and  invariably  as  contemplating  compensation  fixed  in  advance 
for  the  services.  Such  services  have  heretofore  been  rendered  by 
county  judges  and  by  judges  of  the  City  Court  upon  the  assumption 
that  inasmuch  as  compensation  had  not  been  sa  fixed  for  them  they 
should  not  receive  it.  (See  Matter  of  Washington  Street  Asylum 
dk  P.  R.  R.  Co,,  115  N.  Y.  412,  447 ;  Easton  v.  PicTcersgill,  55  id. 
310 ;  Suth.  Stat.  Const.  §  309.)     The  present  provision,  so  far  as  it 

♦Code  Civ.  Proc.  chap.  10,  Ut.  4,  art.  2.— [Rkp. 
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affects  the  relator,  was  in  force  when  he  took  office.  We  must  pre- 
sume that  he  knew  of  it.  He  rendered  these  services  from  year  to 
year,  throughout  his  term,  without  seeking  action  to  afford  hiiq.  any 
compensation  for  them.  The  first  intimation  or  suggestion  of  any 
claim  therefor  is  a  demand  made  more  than  two  years  after  the  close 
of  his  tenn,  and  consequently  after  the  end  of  his  services.  We 
think  that  the  relator  has  so  far  acquiesced  in  this  practical  con- 
struction as  to  forfeit  all  right  to  the  relief  demanded. 

The  order  should  be  reversed,  without  costs,  and  the  application 
denied,  without  costs. 

HiBSOHBERG,  P.  J.,  Bartlktt,  Woodward  and  Jenks,  JJ.,  con- 
curred ;  Hooker,  J.,  not  voting. 

Order  reversed,  without  costs,  and  application  denied,  without 
costs. 


Catharine  R.  Bartley,  an  Infant,  by  Robert  Bartlbt,  her 
Guardian  ad  Litem,  Appellant,  v.  The  City  of  New  York, 
Respondent. 

N&gUgenee  —  if\jury  to  a  pedestrian  who,  in  turning  around  on  leaving  a  companion 
on  the  street,  faUs  into  a  hole  —  when  she  is  not  chargeaMe  with  contribiUory  negli- 
gmite,  although  the  defect  was  a/pparent  Jiad  she  looked. 

In  an  action  brought  against  the  city  of  New  York  to  recover  damages  for  inju- 
ries sustained  by  the  plaintiff,  the  evidence  tended  to  show  that  at  one  o'clock 
on  the  afternoon  in  question  the  plaintiff  stood  talking  to  a  friend  on  a  street 
corner  in  the  defendant  city;  that  while  in  this  position  there  was  directly 
behind  her  a  hole  in  the  sidewalk  which  had  existed  for  about  ten  years,  and 
which  was  from  six  inches  to  a  foot  in  depth;  that  the  plaintiff,  on  turning 
around  when  parting  from  her  friend,  stepped  into  the  hole  and  received  seri- 
ous injuries;  that  the  plaintiff  only  passed  in  the  vicinity  of  the  accident  at 
intervals  of  six  months;  that  she  had  never  seen  the  hole  and  did  not  know  of 
its  existence. 
The  case  was  submitted  to  the  jury,  which  found  a  verdict  in  favor  of  the  plain- 
tiff. The  trial  judge,  hbwever,  jset  aside  the  verdict  upon  the  sole  ground  that 
inasmuch  as  the  accident  occurred  in  the  daytime  the  plaintiff  must  be  deemed 
guilty  of  contributory  negligence  as  matter  of  law,  or  if  not,  that  her  negli- 
gence was  so  obvious,  as  a  fact,  that  no  verdict  in  her  favor  should  be  allowed 
to  stand. 
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Held,  that  the  order  setting  aside  the  verdict  should  be  reversed  and  the  verdict 
reinstated ; 

That  while  the  dangerous  condition  of  the  sidewalk  was  casil^j^  apparent  to  the 
plaintiff  had  she  looked,  it  could  not,  in  view  of  the  right  of  pedestrians  to 
assume  that  the  sidewalks  of  city  streets  are  reasonably  safe,  be  presumed  that 
the  plaintiff  was  guilty  of  contributory  negligence  as  matter  of  law,  and 
that  the  jury  were  justified  in  finding  that  she  was  free  from  contributory 
negligence. 

Appeal  by  the  plaintiff,  Catharine  R.  Bartley,  an  infant,  by 
Robert  Bartley,  her  guardian  ad  litem,  from  an  order  of  the  Supreme 
Court,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  6th  day  of  January,  1904,  setting  aside  the  verdict  of  a  jury  in 
favor  of  the  plaintiff. 

Martin  P,  Lynch^  for  the  appellant. 

James  D,  BeU  [P.  E.  Callahan  with  him  on  the  brief],  for  the 
respondent. 

HiBSCHBERG,  P.  J.  : 

The  plaintiff  sues  to  recover  damages  for  personal  injuries  sus- 
tained by  her  in  falling  into  a  hole  in  the  sidewalk  at  or  near  the 
corner  of  Third  avenue  and  Thirty-ninth  street,  in  the  borough  of 
Brooklyn.  The  accident  oqpurred  at  about  one  o'clock  in  the  after- 
noon of  November  10,  1901.  The  plaintiff  was  then  about  twenty 
years  of  age.  She  had  been  to  church  and  was  returning  in  com- 
pany with  a  young  lady  friend,  with  whom  she  intended  parting  at 
the  corner  named,  and  they  stood  there  talking  about  ten  minutes. 
The  plaintiff  testified  that  she  only  passed  along  in  the  vicinity  of 
the  accident  once  in  six  months ;  that  she  had  never  seen  the  hole 
and  did  not  know  of  its  existence.  At  the  time  of  the  accident  she 
stood  facing  Second  avenue,  the  hole  being  directly  behind  her. 
When  she  parted  from  her  friend  she  turned  to  go  home,  and  as  she 
did  so  she  fell  into  the  hole  and  was  very  seriously  injured.  Her 
statement  of  the  occurrence  is  as  follows :  "  I  stood  facing  the  street 
where  the  cars  go  by  there ;  facing  my  friend  in  the  street  on  the 
curb.  And  then  I  just  turned  around  to  go  back  to  my  home. 
Turned  to  go  back  to  my  home  and  said  good  bye  to  her,  and  1  fell. 
Just  took  a  step  off  the  curb.     A  step  and  down  I  went." 

No  question  is  raised  as  to  the  defendant's  negligence.     The  hole 
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had  existed  for  about  ten  years  and  varied  in  depth  according  to 
the  estimates  and  measurements  of  the  witnesses  from  six  inches  to  a 
foot.  It  could  hardly  be  pretended  that  such  a  condition  in  a  pub- 
lic street  was  reasonably  safe  or  that  the  period  which  liad  elapsed 
was  insufficient  to  cliarge  the  authorities  with  constructive  notice. 
But  the  learned  justice  before  whom  the  case  was  tried  set  aside  the 
verdict  upon  the  sole  ground  that  inasmuch  as  the  accident  occurred 
in  the  daytime  the  plaintiff  must  be  deemed  guilty  of  contributory 
negligence  as  matter  of  law,  or  if  not,  that  her  negligence  was  so 
obvious  as  a  fact  that  no  verdict  in  her  favor  should  be  allowed  to 
stand.  He  fully  recognized  the  fact  that  the  law  of  the  State  com- 
pelled a  submission  of  the  case  to  a  jury  if  the  circumstances  were 
such  that  different  inferences  might  reasonably  be  deduced  upon 
the  question  of  the  plaintiff's  blame,  but  set  the  verdict  aside  as  a 
qualified  but  quite  apparent  protest  against  such  compulsion.  He 
said :  ^'  It  seems  anomalous  indeed  that  where  there  can  be  but  little 
question  in  9^  judges  mind  as  to  the  negligence  contributing  to  an 
injury,  still,  under  some  of  the  decisions,  we  are  compelled  to  sub- 
mit that  question  to  the  jury.  Here  this  verdict  is  wrong  upon  the 
evidence.  The  plaintiff,  in  the  judgment  of  the  court,  is  not 
entitled,  on  the  evidence  adduced  at  this  trial,  to  a  verdict.  It  is 
plain  that  the  condition  there  presented  could  be  seen  by  anybody 
using  the  sense  of  sight.  There  is  no  doubt  about  that.  Here  was 
a  condition  that  existed,  running  more  than  twenty-five  feet  from 
the  walk  on  Third  avenue,  and,  as  is  plainly  the  evidence,  extend- 
ing from  the  edge  of  the  flagging  on  Thirty-ninth  street  to  the 
curb." 

There  can  be  no  question  but  that  the  dangerous  condition  of  the 
sidewalk  was,  as  stated  by  the  learned  trial  justice,  very  extensive 
and  plainly  obvious,  but  unless  these  circumstances  serve  to  charge 
the  plaintiff  with  contributory  negligence  as  matter  of  law  there  is 
no  good  reason  why  she  should  be  subjected  to  the  expense  and 
delay  of  the  additional  trials  which  an  alBrmance  of  his  ruling  will 
render  necessary.  The  logic  of  an  affirmance  would  seem  to 
require  a  nonsuit  on  the  next  trial  if  the  same  facts  are  disclosed, 
and  the  final  trial  on  the  merits  must  then  await  the  reversal  of 
the  judgment  which  may  be  entered  on  such  nonsuit.  On  an 
examination  of  the  authorities  I  find,  however,  that  they  are  uni- 
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form  iu  holding  that  the  plaintiff,  tinder  the  circnniBtances  of  this 
case,  cannot  be  regarded  as  negligent  in  law,  nor  within  the  prin- 
ciples of  the  authorities  is  it  easy  to  see  how  she  could  be  regarded 
as  even  negligent  in  fact.  The  most  cautious  person,  ignorant  of 
the  menace  at  his  back,  might  turn  on  the  sidewalk  without  a 
previous  careful  scrutiny,  and  a  person  of  only  ordinary  caution, 
even  if  cognizant  of  the  danger,  might  lapse  for  a  moment  into 
forgetful ness  while  chatting  with  a  friend.  The  authorities  which 
hold  that  under  such  circumstances  the  afflicted  individuals  who 
receive  bodily  injury  through  i.iunicipal  neglect  may,  if  they  exer- 
cise ordinary  care,  be  held  free  in  a  court  of  justice  from  legal 
blame  are  very  numerous,  biit  the  reasonable  limits  of  an  opinion 
afford  room  for  tlie  consideration  of  but  a  few. 

In  Conway  v.  City  of  Albany  (14  Wkly.  Dig.  62)  the  plaintiff 
was  walking  on  the  sidewalk  in  broad  daylight.  She  was  going  at 
a  pretty  good  gait.  She  did  not  look  particularly  as  she  was  going 
along.  She  had  passed  the  spot  where  the  accident  occurred  once  a 
week,  perhaps  oftener.  She  supposed  she  was  looking  at  the  street 
when  she  fell.  She  could  have  seen  the  hole  into  which  she  tripped 
had  she  looked^  but  she  did  not  see  it  until  after  she  had  fallen. 
Nevertheless,  a  judgment  of  nonsuit  was  reversed,  the  court  saying 
(p.  63) :  "  What  attention  one  walking  along  a  sidewalk  must  pay 
to  it,  it  is  not  easy  to  say  as  vuitter  of  law.  If  he  look  down  all 
the  time  he  may  run  into  a  post  or  another  pedestrian.  The  jury 
must  Judge  whether  he  is  properly  careful." 

In  Bullock  V.  Jiayor  (99  N.  Y.  654)  the  plaintiff  fell  on  a 
portion  of  Third  avenue,  in  the  city  of  New  York,  where  the  side- 
walk *  wr^s  then  maintained  by  pieces  of  broken  flagstone  thrown 
haphazard  in  the  mud.  The  plaintiff,  with  full  knowledge  of  the 
condition  of  the  walk,  while  passing  from  one  stone  to  another, 
made  a  misstep  and  fell.  The  Court  of  Appeals,  in  reversing  a 
nonsuit,  said  (p.  655) :  "  It  was  the  duty  of  the  city  to  maintain  this 
sidewalk  in  a  reasonably  safe  condition  for  public  use,  and  whether 
it  did  or  not  was  a  question  for  the  jury.  {Diveny  v.  City  of 
Elmira,  51  N.  Y.  512;  Todd  v.  City  of  Troy,  61  id.  506;  Cle- 
m£nce  v.  City  of  Auburn^  66  id.  334;  Evans  v.  City  of  Utica^  69 
id.  166  ;  Niven  v.  City  of  Rochester,  76  id.  619 ;  Weed  v.  Village  of 
BaUdon  Spa,  Id.  329;  Saulsbury  v.  Village  of  Ithaca,  94  id.  27; 
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Dewire  v.  Bailey^  131  Mass.  169.)  The  plaintiff  had  the  right  to 
use  this  walk  although  she  knew  its  condition^  and  whether  she  was 
{^ilty  of  any  carelessness  which  contributed  to  the  accident  was 
also  a  question  f  07*  the  jury  ^ 

In  Morrissey  v.  Smith  (67  App.  Div.  189)  we  unanimously 
reversed  a  judgment  of  nonsuit  where  a  plaintiff  fell  in  the  daytime 
into  a  hole  in  the  sidewalk  of  the  existence  of  which  she  knew.  My 
associates  concurred  in  the  opinion  I  then  wrote  which  contained 
the  following  (p.  190)  :  "  The  mere  fact  that  she  knew  of  the  exist- 
ence of  the  opening  in  the  sidewalk  is  not  sufficient  to  make  the 
question  of  her  contributory  negligence  one  of  la,w.  On  the  occasion 
in  question  she  was  carrying  a  basket ;  her  little  brothers  were  with 
her,  walking  in  front  of  her,  as  she  says  ^  about  the  spot  when  I 
stepped  in  ; '  she  was  not  *  quite  sure '  of  the  location  of  the  hole  at  the 
time,  and  altogether  the  occurrence  was  such  as  in  accordance  with 
well-established  principles  required  a  submission  to  the  jury,  under 
proper  instructions,  of  the  question  whether  she  exercised  such  care 
as  the  law  enjoins,  and  if  she  did  there  could  be  a  recovery  notwith- 
standing her  previous  knowledge  or  momentary  forgetful ness. 
{Boyle  V.  Degnon-McLean  Construction  Co.^^l  App.  Div.  311 ; 
Weed  V.  Village  of  Ballston  Spa,  76  N.  Y.  329 ;  Palrmr  v.  Dear- 
ingy  93  id.  7 ;  BuUook  v.  Mayor,  99  id.  654 ;  Pomfrey  v.  Village 
of  Saratoga  Springs,  104  id.  459,  469 ;  Shook  v.  City  of  Cohoes, 
108  id.  648;  Bollard  v.  Roberts,  130  id.  269.)" 

It  may  be  said  of  course  that  the  circumstances  in  the  Morrissey 
case,  just  cited,  furnished  stronger  groitnds  of  excuse  for  not  seeing 
the  hole  at  the  time  of  the  accident,  than  those  relied  on  in  the  case 
at  bar,  but  the  question  is  clearly  one  for  the  determination  of  prac- 
tical men,  and  cannot  be  solved  as  a  legal  problem.  The  plaintiff 
in  this  case  could  not  see  through  her  back  at  all,  and  if  she  is  to  be 
ultimatel}'  nonsuited  on  the  theory  that  the  law  requires  her  upon  a 
public  street  when  bidding  good-by  after  chatting  with  a  friend  to 
look  around  at  her  peril  for  unknown  pitfalls  before  she  dares  to 
turn  around,  it  will  necessarily  follow  that  no  recovery  can  ever  be 
had  where  an  accident  occui*s  in  broad  daylight  through  a  defect  in 
the  sidewalk  which  is  plainly  visible.  The  law,  however,  demands 
that  such  cases,  witli  their  continually  varying  circumstances,  shall 
generally  be  decided  by  a  jury,  in  recognition  of  the  fact  that  occa- 
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Bional  absorption  in  other  tlioaghts  than  the  perils  of  urban  travel 
is  tlie  rule  of  humanity,  and  in  obedience  to  the  salutary  principle 
that  the  degree  of  caution  which  is  usually  exercised  by  the  average 
traveler  is  a  sufficiently  exacting  standard  of  duty  by  which  to 
measure  the  possible  fault  of  those  who  may  be  personally  afflicted 
by  municipal  neglect.  And  in  this  connection  it  may  be  well  to 
note  that  the  right  of  a  pedestrian  to  assume  that  the  sidewalks 
are  reasonably  safe  is  a  leadins:  factor  which  renders  it  improper  to 
predicate  contributory  negligence  as  matter  of  law  unless  the  evi- 
dence of  want  of  ordinary  care  is  exceptionally  strong  and  clear. 
No  case  which  I  have  been  able  to  find  has  yet  held  that  the  mere 
fact  that  the  danger  which  did  the  mischief  could  have  been  dis- 
covered by  unusual  vigilance  was  either  sufficient  or  controlling. 

In  Delaney  v.  City  of  Mount  Vernon  (89  App.  Div.  209)  the 
accident,  as  in  this  instance,  occurred  on  Sunday  morning  while  the 
plaintiff  was  returning  from  church.  She  knew  of  the  existence  of 
the  accumulation  of  ice  on  the  sidewalk  which  caused  her  accident, 
and  had  walked  around  it  on  going  to  church.  On  her  return  she 
chanced,  on  reaching  the  point  of  danger,  to  be  looking  across  the 
street  at  the  house  in  which  she  lived.  Mr.  Justice  Bartlett  said 
(p.  210) :  "  I  do  not  think  that  her  momentary  f orgetfulness  of  the 
presence  of  the  obstruction  in  the  street  can  be  deemed  contributory 
negligence  as  matter  of  law.  (  Weed  v.  Villoffe  of  BalUton  Spa^ 
76N.  Y.  329.)" 

In  that  case  the  plaintiff's  judgment  was  unanimously  affirmed  by 
thi%court,  then  consisting  of  the  same  members  who  are  sitting  in 
the  case  at  bar.  It  is  impossible  to  distinguish  the  two  cases  in 
principle  on  the  question  of  contributory  negligence,  excepting  in 
the  present  appellant's  favor,  unless  as  matter  of  law  an  injured 
pedestrian  who  does  not  know  of  a  defect  in  the  street  is  to  be 
regarded  as  in  a  worse  position  before  the  courts  than  one  who  does 
know  but  momentarily  forgets. 

It  is  probal)ly  safe  to  say  that  no  case  can  be  found  in  this  State 
in  opposition  to  the  plaintiff's  right  to  submit  her  claim  to  a  jury  for 
determination.  Those  cited  by  the  learned  counsel  for  the  respond- 
ent (  WiUiayns  v.  Village  of  Port  Leyden^  62  App.  Div.  490 ; 
Weston  v.  City  of  Troy,  139  N.  Y.  281,  and  Whalen  v.  Citizens' 
Gas  Light  Co.^  151  id.  70)  have  not  even  a  remote  application  to  the 
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nndisputed  facts  herein.  In  this  case  the  plaintiff  unquestionably 
was  seriously  injured  because  she,  thoughtlessly,  perhaps,  but  quite 
naturally  and  innocently,  while  leaving  a  companion  with  whom'she 
liad  been  conversing,  turned  hei'self  into  a  dangerous  hole  at  her 
back  which  the  city  had  negligently  maintained  for  many  years  in 
a  public  sidewalk ;  and  she  has  been  denied  redress  because  it  being 
daylight  she  would  have  seen  the  hole  if  she  had  looked  for  it  before 
she  turned  around  and  fell  into  it.  To  affirm  the  order  in  this  case 
is  to  grant  immunity  to  municipal  neglect  in  defiance  9f  settled  and 
long-established  law. 

I  recommend  a  reveraal  of  the  order  and  the  restoration  of  the 
jury's  verdict. 

Bartlett,  Woodward,  Jenks  and  Hooker,  JJ.,  concurred. 

Order  setting  aside  verdict  and  granting  new  trial  reversed,  with 
costs,  and  judgment  directed  on  the  verdict  of  the  jury,  with  costs. 


In  the  Matter  of  the  Transfer  Tax  on  the  Estate  of  Letty  J.  Libolt, 

Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appellant; 
David  L.  Conkling  and  Arthur  Penny,  Executors,  etc.,  of 
Letty  J.  Libolt,  Deceased,  and  Daniel  Libolt,  Respondents. 

Trantfer  tax  —  where  the  articles  specified  in  subdivision  3  of  section  2713  of  the 
Code  of  Civil  Procedure  do  not  eiist  tJieir  value  sliould  not  be  deducted  frovrCthe 
taxable  estate. 

Under  subdivision  3  of  section  2713  of  the  Code  of  Civil  Procedure,  entitling  the 
husband,  T^ifo  and  minor  children  of  a  decedent  to  have  set  apart  to  them  out 
of  the  decedent's  estate  the  articles  enumerated  therein,  such  as  a  sheep,  swine, 
cows,  etc.,  the  husband,  wife  and  minor  children  are  not  entitled,  if  the  dece- 
dent was  not  possessed  of  such  articles,  to  a  money  allowance  equivalent  to 
their  value,  nor  in  such  a  case  should  the  money  equivalent  of  such  articles  be 
deducted  from  the  value  of  the  assets  of  the  decedent's  estate  when  fixing  the 
amount  of  the  transfer  tax  thereon. 

Appeal  by  the  Comptroller  of  the  State  of  New  York  from  an 
order  of  the  Surrogate's  Court  of  the  county  of  Orange,  entered  in 
said  Surrogate's  Court  on  the  14tli  day  of  July,  1904,  aflBrming  an 
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order  of  said  Surrogate's  Court  entered  on  the  5tli  day  of  October, 

1903,  determining  the  amount  and  vahie  of  the  estato  of  Letty  J. 
Libolt)  deceased,  for  the  purpose  of  a  transfer  tax ;  and  also  from 
an  order  of  said  Surrogate's  Court,  entered  on  the  14:th  day  of  July, 

1904,  opening  the  hearing  in  the  above-entitled  proceeding  and  per- 
mitting the  executors  of  Letty  J.  Libolt,  deceased,  to  furnish  and 
introduce  certain  evidence. 

Hetiry  W.  Wiggins^  for  the  appellant. 

George  H.  Decker ^  for  the  respondents. 

HiRSCHBERG,  F.    J.  I 

The  learned  surrogate  has  determined  that  the  sum  of  $445  is  to 
bo  deducted  from  the  value  of  the  actual  assets  of  the  estatp  in 
arriving  at  the  amount  which  is  lawfully  subject  to  a  transfer  tax. 
The  theory  upon  which  the  deduction  is  made  is  that  the  husband 
of  the  testatrix  would  have  been  entitled  to  the  exemptions  enumer- 
ated in  subdivision  3  of  section  2713  of  the  Code  of  Civil  Procedure 
had  his  wife  been  possessed  of  the  articles  exempted,  such  as  sheep, 
swine,  a  cow,  etc.,  but  as  the  articles  therein  enumerated  did  not  in 
fact  exist  he  was,  nevertheless,  entitled  to  receive  their  assumed 
cash  value  in  lieu  of  them ;  and  that  accordingly  such  value  is  no 
part  of  the  estate  to  t)e  tmnsferred  under  the  will,  or  to  be  taxed 
under  the  provisions  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  §  220 
et  seq.y  as  amd.).*  The  determination  is  on  the  authority  of  Matter 
of  Williams  (31  App.  Div.  617)  wherein  it  is  assumed  that  this 
court  decided  that  where  the  estate  of  a  decedent  has  not  the 
specific  articles  mentioned  in  subdivision  3  of  section  2713  {supra) 
the  court  may  properly  make  a  money  allowance  equivalent  to  their 
value. 

The  exemptions  allowed  by  the  section  in  question  are  quite 
specific  with  one  or  two  exceptions,  and  it  is  plain  from  the  precise 
language  employed  that  the  general  intention  is  to  limit  the  allow- 
ance to  articles  actually  in  existence.  They  are  all  articles  of 
personal  property,  some  of  which  are  referred  to  as  being  in  use  by 
the  family,  and  they  are  declared  by  the  terms  of  the  section  not  to 
be  deemed  assets  of  the  estate,  but  are  to  be  included  in  the  inven- 
tory unappraised,  and  to  be  "  set  apart "  for  the  benefit  of  the  widow 
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orbnsband,  and  minor  child  or  cliildren.  There  is  nothing  in  the 
section  tending  to  indicate  in  any  way  an  intention  to  exempt  or  set 
apart  any  articles  which  may  not  in  fact  exist,  or  to  exempt  an  equiv- 
alent in  money  in  lieu  of  such  articles.  It  would  have  been  easy 
to  express  sucli  intention  had  it  existed,  and  to  have  provided  some 
practical  means  for  tlie  determination  of  the  value  of  the  non-exist- 
ent articles.  We,  therefore,  conclude  that  the  order  appealed  from 
finds  no  support  in  the  language  of  the  statute.  (See  Baucua  v. 
Stover,  24:  Ilun,  109,  and  Matter  of  KeougK,  42  Misc.  Kep.  387.) 
The  WUliaina  Case  {supra)  did  not  decide  that  the  deduction^ 
allowed  herein  might  lawfully  be  made.  The  reasoning  of  the 
opinion  would  probably  justify  such  a  conclusion,  but  none  of  the 
associate  justices  concurred  in  the  opinion,  their  concurrence  being 
expressly  confined  to  the  result.  The  case  did  not  arise  under  the 
Tax  Law.  The  only  question  presented  was  whether  the  widow  was 
entitled  to  necessary  provisions  and  fuel  during  the  sixty  days  suc- 
ceeding her  husband's  death,  such  provisions  and  fuel  being 
exempted  under  subdivision  3  of  section  2713  {atipra),  in  addition 
to  ten  sheep,  one  cow,  two  swine,  etc.,  an  allowance  for  all  of  which 
articles  has  l)een  made  herein.  In  that  case  no  provision  whatever 
was  made  for  the  widow  by  the  will,  and  her  application  to  the 
surrogate  for  sustenance  was  made  long  after  the  sixty  days  had 
expired.  As  the  appraisers  had  failed  to  set  apart  either  provisions 
or  fuel  for  her  use  and  the  statutory  period  had  elapsed,  the  court 
could  only  make  her  a  reasonable  allowance  in  money  out  of  the 
estate  as  a  substitute  for  the  articles  of  which  she  liad  been  urHaw- 
fully  deprived,  or  as  compensation  for  the  redress  of  her  undoubted 
grievance ;  and  an  afiirmance  of  this  result  is  the  extent  of  the 
decision  in  this  court.  The  question  whether  an  allowance  in 
money  would  have  been  proper  at  the  time  of  quarantine,  in  the 
absence  of  provisions  and  fuel,  was  not  before  the  court  then,  nor  is 
it  now ;  although  such  a  question  would  obviously  present  different 
considerations  from  those  which  are  suggested  by  this  controversy. 
It  is  sufficient  for  the  purpose  of  the  present  appeal  that  the  Tax  Law 
itself  makes  no  provision  for  the  deduction  from  the  taxable  estate 
of  the  value  of  articles  which  would  have  been  exempted  for  the  use 
of  a  wife  or  husband  had  such  articles  existed,  but  which  do  not  in 
fact  exist,  and  that  the  case  of  Matter  of  Williams  {supra)  is  not  a 
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controlling  autliority  beyond  the  facts  which  then  engaged  the  atten- 
tion of  the  court. 

It  follows  that  the  order  should  be  reversed  and  the  appraisal 
modified  accordingly ;  but  as  the  practice  adopted  by  the  learned 
surrogate  has  been  to  a  large  extent  the  rule  in  this  department 
since  the  decision  of  the  Williams  case,  the  reversal  should  be 
without  costs. 

BiLBTLETT,  WooDWARD  and  Jknks,  JJ.,  concurred ;  Hooker,  J., 
not  voting. 

Order  of  tlie  Surrogate's  Court  of  Orange  county  reversed,  and 
appraisal  modified  in  accordance  with  opinion  of  Hihsohberg  P.  J., 
without  costs. 


Andrew  McFeeters,  Respondent,  v.  The  City  of  New  York, 

Appellant. 

Negligence  —  injury  to  a  Tiorae  from  falling  into  an  excavation  on  a  street,  brfore 
%ohich  tJie  city  employees  liad  placed  a  lantern  which  had  been  removed  —  the  lapse 
of  153  minutes  between  the  placing  and  removal  of  the  lantern  does  not  give  con* 
structive  notice  to  the  city. 

Where  employees  of  the  city  of  New  York,  when  leaving  at  nightfall  an  exca- 
vation made  in  a  public  street  in  that  city,  place  a  lighted  red  lantern  in  such  a 
position  as  to  afford  an  efficient  warning  to  approaching  travelers  of  the  exist- 
ence of  danger  in  that  part  of  the  street,  the  fact  that  at  some  time  during  the 
night  a  third  party  smashes  and  removes  the  lantern  from  its  position,  does  not 
render  the  city  liable  in  damages  for  injuries  resulting  to  a  horse  which  falls 
into  the  excavation  in  consequence  of  the  absence  of  the  warning  light,  where 
it  appenrs  that  not  more  than  153  minutes  had  elapsed  between  the  removal  of 
the  lantern  and  the  happening  of  the  accident  and  that  none  of  the  city's  agents 
or  servants  had  actual  notice  of  its  removal. 

Semhle,  that  there  may  be  cases  where  the  crowded  character  of  travel,  the  pecu- 
liar uses  of  the  highway  at  the  particular  point  and  various  other  conditions 
would  make  the  familiar  method  of  warning  persons  of  the  existence  of  an 
excavation  in  a  public  highway,  by  the  use  of  red  lanterns,  utterly  inadequate 
as  a  safeguard,  and  would  even  require  the  constant  presence  of  watchmen  by 
night  to  constitute  the  exercise  of  reasonable  care. 

HiRSCHBEBO,  P.  J.,  dissented. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judjg- 
ment  of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
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Richmond,  in  favor  of  the  plaintiif,  entered  on  the  14th  day  of 
Jaly.  1904,  npon  the  verdict  of  a  jury. 

Jotin  Widdecoinbej  for  tlie  appellant. 

Thomas  Garret^  Jr,^  for  the  respondent. 

WiLLAKD  BaKTLETT,  J.  : 

At  eleven-forty  p.  m.,  on  the  27tli  day  of  April,  1904,  the  plain- 
tiffs horse  sustained  injuries,  which  the  jury  have  assessed  at  $100, 
by  reason  of  falling  into  an  excavation  which  the  defendant  had 
caused  to  be  made  for  purposes  of  sewer  construction  in  the  middle 
of  a  public  street  along  which  the  horse  was  being  driven  by  a 
servant  of  the  plaintiff. 

Uix)n  leaving  the  work  at  nightfall,  the  foreman  in  charge,  who 
was  an  employee  of  tlie  defendant,  attached  to  the  department  of 
sewers,  had  caused  planks  to  be  placed  over  the  excavation,  together 
with  a  red  lamp,  which  was  lighted  and  set  npon  a  box  in  such  a 
position  as  seasonably  to  warn  approaching  travelers  in  the  exer- 
cise of  reasonable  care  of  the  existence  of  danger  in  that  part 
of  the  street.  The  evidence  leaves  no  doubt  that  if  this  red 
lamp  liad  remained  burning  and  in  its  original  place  until  the 
time  when  the  plaintiffs  driver  approached  the  spot  with  the  plain- 
tiff's team  the  accident  which  gave  rise  to  this  action  would  not 
have  occurred. 

It  was  proved  by  disinterested  witnesses,  called  in  behalf  of  the 
plaintiff,  that  the  red  light  was  in  such  a  condition  and  position 
npon  the  box  as  to  constitute  an  efficient  signal  of  the  presence  of 
danger  in  that  locality  up  to  some  time  between  seven  minutes 
past  nine  and  thirty  minutes  past  nine  on  tlie  night  of  the  accident. 
Later  in  the  evening,  at  about  a  quarter  to  eleven,  one  of  tliese  wit- 
nesses noticed  that  the  light  had  gone  from  the  trench,  and  there- 
npoii  he  observed  tliat  the  lantern  containing  it  had  been  smashed 
and  broken  up  and  was  lying  between  the  electric  railroad  tracks  in 
the  street  about  thirty-five  feet  from  its  original  location.  The  box 
npon  which  it  stood  was  also  overturned  and  lay  upon  its  side. 
Reckoning  from  the  figures  as  to  time,  so  as  to  give  the  plaintiff  the 
benefit  of  the  maximum,  it  appears  that  not  more  than  153  minutep 
App.  Div.— Vol.  CI  I.        3 
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could  liave  elapsed  between  the  time  when  the  red  light  was  burn- 
ing upon  the^box  over  the  excavation  (in  such  a  way  as  to  furnish 
an  adequate  warning  to  the  plaintiflPs  driver)  and  the  time  when 
tlie  plaintiflPs  horse  (in  the  absence  of  this  light  to  serve  as«a  safe- 
guard) was  precipitated  into  the  trencli. 

There  is  no  evidence  or  suggestion  that  any  of  the  defendant's 
agents  or  servants  had  actual  notice  of  this  changed  condition  of 
things,  and  the  period  of  time  which  had  elapsed  since  it  was  brought 
about  (obviously,  as  the  facts  are  now  disclosed,  by  the  interference 
of  some  third  person)  was  not  sufficient  to  charge  the  defendant  by 
the  application  of  the  doctrine  of  constructive  or  imputed  notice. 

It  seems  to  me  that  the  case  is  indistinguishable  in  principle  from 
Parlc^r  v.  City  of  Cohoes  (10  Hun,  531)  in  which  the  opinion  was 
written  by  Mr.  Justice  Bockes  (Boaedman,  J.,  concurring  and 
Learned,  P.  J.,  dissenting)  and  which  went  to  the  Court  of  Appeals 
where  the  order  for  a  new  trial  was  unanimously  affirmed  upon  the 
prevaiHng  opinion  at  the  General  Term,  and  judgment  absolute 
was  directed  against  the  plaintiff  upon  his  stipulation.  (74  N.  Y. 
610.) 

In  that  case  the  city's  excavation  in  the  street  had  been  left  at 
the  close  of  the  day  protected  by  barriera  of  plank  so  constructed 
that  if  allowed  to  remain  in  statu  quo  they  would  have  notified  the 
plaintiff  of  the  danger  likely  to  result  from  an  attempt  to  drive 
through  that  part  of  the  street.  Soon  after  the  erection  of  these 
barriers  one  of  tliem  was  removed  by  some  person  "  without  the 
defendant's  agency  or  knowledge"  and  the  plaintiff  within  a  short 
time  drove  through  the  opening  thus  made,  encountered  the  obstacle 
formed  by  the  excavation,  and  was  thrown  from  hie  carriage  and 
injured.  Under  these  circumstances  it  was  held  that  the  munici- 
,pality  was  not  chargeable  with  negligence.  The  barricade,  being 
erected  in  the  usual  manner  and  of  ordinary  material,  was  declared 
to  be  a  sufficient  warning  of  danger  to  all  persons  who  should 
attempt  to  pass  that  way,  if  left  as  erected,  and  "the  defendant  was 
not  bound  to  anticipate  mischievous  or  wrongful  acts  on  the  part  of 
others,  hence  was  not  required  to  guard  against  them,  and  omitting 
to  do  so  was  not  negligence."  Unless  the  defendant  was  to  be  lield 
responsible  for  the  removal  of  the  barrier,  no  liability  was  estab- 
lished, and  as  the  removal  was  unauthorized  and  the  city  had  no 
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notice  of  it,  the  city  was  not  at  fault  by  reason  of  the  absence  of 
the  safeguard  at  tiie  time  of  the  accident.  Tlie  same  reasoning  is 
equally  applicable  to  the  removal  of  the  red  lantern  which  was 
placed  by  the  city  of  New  York  over  the  excavation  in  the  case  at 
bar.  As  was  said  by  Mr.  Justice  Bockes  (citing  State  v.  Bangor^ 
30  Maine,  341)  the  defendant  in  an  action  of  this  character  would 
be  justified  by  sliowing  tlie  dangerous  point  to  have  been  either 
well  fenced  or  well  lighted  as  a  protection  against  accident.  "  Pro- 
tection is  all  that  is  required  and  if  that  be  sufficient,  it  matters  not 
what  means  are  employed  to  that  end."  Here  the  defendant  did 
show  that  the  excavation  was  well  lighted  for  the  purpose  of  warn- 
ing approaching  travelers  of  the  danger,  when  it  was  left  for  the 
night ;  and  as  I  have  already  intimated,  the  evidence  is  convincing 
to  the  effect  that  a  driver  exercising  due  care  would  never  have 
driven  the  plaintiffs  horse  into  the  hole  if  the  red  lamp  had  remained 
where  the  defendant's  servants  put  it.  The  correct  determination 
of  the  case,  therefore,  turns  upon  the  question  whether  the  city  is 
legally  responsible  for  its  removal,  in  the  absence  of  actual  notice 
that  it  had  been  knocked  down  and  put  out.  I  think  it  would  be 
laying  down  too  stringent  a  rule  to  hold  that  the  lapse  of  so  short  a 
period  of  time  as  intervened  between  the  removal  and  the  accident 
in  the  present  case  might  bo  deemed  operative  to  place  the  raunici- 
pahty  in  the  same  position  as  though  its  agents  had  actually  known 
that  the  light  was  gone  long  enough  before  the  accident  to  have 
replaced  it  or  put  up  swne  other  signal  of  danger. 

In  what  has  been  said  it  must  be  und^stood  that  the  discussion 
relates  only  to  the  circumstances  of  this  particular  case,  and  is  not 
intended  to  apply  to  every  excavation  or  other  street  obstruction 
undertaken  by  a  municipality.  There  may  be  such  undertakings 
where  the  crowded  character  of  travel,  the  peculiar  uses  of  the 
highway  at  the  particular  point,  and  various  other  conditions,  would 
make  the  familiar  method  of  warning  by  the  use  of  red  lanterns 
utterly  inadequate  as  a  safeguard,  and  might  even  require  the  con- 
stant presence  of  watchmen  by  night  to  constitute  the  exercise  of 
reasonable  care.  All  that  I  mean  to  decide  here  is  that  what  the 
defendant  did  in  the  fir*  instance  fulfilled  its  duty  of  diligence,  and 
that  for  the  consequences  of  the  interference  of  third  persons  with 
the  precautionary  measures  which  it  thus  adopted  the  city  had  not 
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become  liable  at  'the  time  when  the  plaintiflE's  horse  was  injured. 
These  conclusions  require  a  reveraal  of  this  judgment. 

Woodward  and  Jenks,  JJ.,  concurred  ;   IIirschberg,  P.  J.,  dis- 
sented ;  Hooker,  J.,  not  voting. 

Judgment  of  the  ilunicipal  Court  revei*sed  and  new  trial  ordered, 
costs  to  abide  the  event. 


John    Kuhnen,   Appellant,  v.   Alfred  T.   White,   Respondent, 
Impleaded  with   Oscar  Koellner. 

Tenement  House  Act  —  injury  to  one  slippifig  on  a  wet  place  and  falling  down  stepi 
leading  from  a  hake  store  into  a  bake  sJiop  below  —  absence  of  banisters  and  rail- 
ings, when  not  the  cause  of  the  accident  —  qiisere,  loluther  required  on  sucfi  steps. 

In  an  action  brought  against  tlie  owner  of  a  tenement  house  to  recover  damages 
for  personal  injuries  sustained  by  tlie  plaintiff  in  consequence  of  falling  down 
a  stairway  therein,  on  the  ground  that  the  defendant  was  guilty  of  negligence 
or  that  he  maintained  a  nuisance  in  violation  of  the  Tenement  House  Act  (Laws 
of  1901,  chap.  334,  §§  36,  41),  which  prescribes  that  in  every  tenement  house  all 
stairways  shall  be  provided  with  proper  banisters  and  railings,  and  be  kept  in 
good  repair;  and  that  there  shall  be  no  openings  either  by  door  or  window, 
or  otherwise,  between  a  bakery  in  a  tenement  house  and  the  other  parts 
of  the  building,  it  appeared  that  the  plaintiff  was  employed  as  a  baker  by  a 
tenant  in  a  tenement  house  owned  by  the  defendant;  that  the  bake  store  was 
located  on  the  ground  floor  of  the  premises,  and  that  the  bake  shop  was  under- 
neath and  that  access  thereto  was  obtained  by  going  through  a  trap  door  and 
down  a  stairway.  The  stairway  consisted  of  a  steep  descent  of  five  wooden 
steps.  One  side  was  close  to  the  wall,  upon  which  was  a  rail  apparently 
capable  of  being  grasped  by  the  hand  of  a  person  going  down  the  steps;  the 
outer  side  was  open,  save  that  an  upright  beam  extended  from  the  foot  of  the 
steps  to  the  ceiling  of  the  bake  shop. 

The  plaintiff  in  his  complaint  alleged  that  the  tenant,  his  employer,  carelessly 
and  negligently  permittxKl  some  water  to  run  upon  th^  stairway,  and  that  by 
reason  of  its  dangerous  and  slippery  condition  the  plaintiff  slipped  and  fell. 
Upon  the  trial  he  gave  the  following  version  of  the  accident:  "  When  coming 
to  work  on  November  17th,  1902,  at  ten  minutes  to  five  o'clock  in  the  morning, 
he  walked  towards  the  stairway  leading  into  the  bake  shop;  put  his  left  band 
on  the  wall  near  the  stairway,  then  put  his  left  foot  on  the  first  step,  and  as  he 
was  about  to  draw  his  right  foot  after  and  make  1%e  step  he  fell  clear  down." 
Cross-examination:  "  At  the  head  of  the  stairway  was  an  ice  box.  It  was  dark 
at  the  time  of  the  accident,  but  there  was  a  little  gas  light  burning  in  the  store 
on  the  other  side  from  the  stairway.     There  was  no  light  on  the  stairway.    T 
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put  out  my  hand  because  I  was  afraid  that  I  was  going  to  fall  and  to  be  careful. 
After  my  fall  I  went  up  the  stairs  aud  Isaw  that  it  was  wet,  moisty;  I  did  not 
see  no  water." 

Held,  that  the  plaintifTs  complaint  was  properly  dismissed; 

That,  assuming  that  the  provisions  of  the  Tenement  House  Act  cited  had  been 
violated,  the  plaintiff  had  not  established  any  causal  relation  between  the  viola- 
tion and  the  accident. 

QfUBre,  whether  the  series  of  steps  in  question  constituted  a  stairway  within  the 
contemplation  of  section  36  of  the  Tenement  House  Act,  which  seems  to  apply 
to  staircases  intended  for  the  common  use  of  the  tenants  generally. 

Appeal  by  the  plaintiff,  John  Kulinen,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant  Alfred  T.  White,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  3d  day  of 
May,  1904,  upon  the  dismissal  of  the  complaint  as  to  said  defendant 
by  direction  of  the  court  after  a  trial  at  the  Kings  County  Trial 
Term. 

Alfred  E.  Saiider^  for  the  appellant. 
John  Notman^  for  the  respondent. 

WiLLAKD  BaRTLETT,  J.  : 

lu  this  action  the  plaintiff  sought  to  charge  the  defendant  Alfred 
T.  White  with  liability  for  negligence,  or  for  maintaining  a  nuisance 
in  violation  of  the  Tenement  House  Act  (Laws  of  1901,  chap.  334, 
§§  36,  41).  The  sections  of  the  statute  cited  prescribe  that  in  every 
tenement  house  all  stairways  shall  be  provided  with  proper  banisters 
and  railings,  and  kept  in  good  repair ;  and  that  there  shall  be  no 
openings  either  by  door  or  window,  or  otherwise,  between  a  bakery 
in  a  tenement  house  and  the  other  parts  of  the  building.  The  plain- 
tiff was  employed  by  a  tenant  as  a  baker  in  a  tenement  house  owned 
by  Mr.  White.  The  premises  occupied  by  the  tenant  included 
what  is  described  in  the  testimony  as  a  bake  store  on  the  ground 
floor  and  a  bake  shop  underneath,  to  which  access  was  obtained  by 
going  through  a  trap  door  and  down  a  stairway.  The  latter  struc- 
ture, as  appears  from  the  photograph  introduced  in  evidence,  con- 
stituted rather  a  steep  descent  of  five  wooden  steps  down  into  a 
cellar-like  apartment.  One  side  was  close  to  the  wall,  upon  which 
was  a  rail  apparently  capable  of  being  grasped  by  the  hand  of  a 
person  going  down  the  steps ;  the  outer  side  was  open,  save  that  an 
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npriglit  beam  extended  from  the  foot  of  the  steps  to  the  ceiling  of 
the  bake  shop. 

The  plaintiff  fell  while  attempting  to  go  down  this  stairway,  and 
sustained  the  injuries  for  wliich  he  sought  to  recover  compensation 
in  this  action.  The  evidence  introduced  in  his  behalf,  however, 
ntterly  failed  to  establish  any  causal  relation  between  the  alleged 
unlawful  condition  of  the  premises  and  the  accident.  I  quote  from 
the  record  of  his  testimony  those  portions  which  refer  to  the  man- 
ner and  circumstances  of  his  fall:  "When  coming  to  work  on 
November  17th,  1902,  at  ton  minutes  to  five  o'clock  in  the  morning, 
he  walked  towards  the  stairway  leading  into  the  bake  shop ;  put  his 
left  hand  on  the  wall  near  the  stairway,  then  put  his  left  foot  on  the 
first  step,  and  as  he  was  about  to  draw  his  right  foot  after  and  make 
the  step  he  fell  clear  down."  Cross-examination  :  "At  the  head  of 
the  stairway  was  an  ice  box.  It  was  dark  at  the  time  of  the  acci- 
dent, but  there  was  a  little  gas  light  burning  in  the  store  on  the  other 
side  from  the  stairway.  There  was  no  light  on  the  stairway.  I  put 
out  my  hand  because  I  was  afmid  that  I  was  going  to  fall  and  to  be 
careful.  After  my  fall  I  went  up  the  stairs  and  I  saw  that  it  was 
wet,  nioisty ;  I  did  not  see  no  watei*." 

Although  this  series  of  steps  is  characterized  throughout  the  tes- 
timony as  a  stairway,  it  may  well  be  doubted  whether  it  was  a  stair- 
way within  the  contemplation  of  section  36  of  the  Tenement  House 
Act,  which  seems  rather  to  apply  to  staircases  intended  for  the  com- 
mon use  of  the  tenants  generally.  But  assuming  that  it  came  within 
the  purview  of  that  ])ro vision,  and  that  it  was  defective  as  matter  of 
law,  because  not  furnished  witli  proper  banisters,  I  can  find  nothing 
in  the  plaintiff's  proofs  to  show  that  the  accident  was  due  to  the 
absence  of  banisters  or  any  other  safeguard  prescribed  by  the  stat- 
ute. He  merely  tells  us  that  he  fell,  without  furnishing  the  slightest 
indication  as  to  what  caused  his  fall.  In  the  complaint  he  alleged 
that  the  tenant,  his  employer,  carelessly  and  negligently  permitted 
some  water  to  run  upon  the  stairway,  and  that  by  reason  of  its  dan- 
gerous and  slippery  condition  the  plaintiff  slipped  and  fell,  but  in 
his  testimony  there  is  not  a  word  about  his  having  slipped.  Nor  is 
there  anything  in  the  record  from  which  it  can  be  inferred  that  the 
existence  of  an  opening  —  i.  €.,  the  trap  door  —  between  the  bakery 
and  the  bake  shop  (which  is  said  to  have  been  a  violation  of  section 
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41  of  the  Tenement  House  Act)  had  anything  to  do  with  bringing 
about  the  plaintiiFs  misadventure.  The  complaint  was,  therefore, 
properly  dismissed  for  failure  of  proof,  and  the-  judgment  entered 
upon  the  dismissal  should  be  affirmed. 

Present  —  Hirsohbbrg,  P.  J.,  Babtlett,  Woodward,  Hooj^er 
and  Miller,  JJ. 

Judgment  unanimously  affirmed,  with  costs. 


Locis  KosENSTEiN,  Bcspoudent,  v.  Henry  Vogemann,  Said  Name 
Henry  Being  Fictitious,  His  True  Christian  Name  Being 
Unknown  to  the  Plaintiff,  and  Others,  Appellants. 

Charier  party  —  wTisn  the  charterers  Iiave  tlierewnder  the  duties  of  owners — a  con- 
signee of  the  cargo  is  entitled  to  notice  before  the  cargo  is  discharged  —  what 
clause  in  the  bill  of  lading  does  not  limit  the  charterei^s  liability  to  that  of 
warehousemen. 

Where  the  charter  party  of  a  vessel  provides  that  the  captaia,  although  appointed 
by  the  owners,  shall  be  under  the  orders  and  direction  of  the  charterers  as 
regards  employment,  agency  or  other  arrangements;  and  the  charterers  agree 
"to indemnify  the  owners  from  all  consequences  or  liabilities  that  may  arise 
from  the  Captain  signing  Bills  of  Lading  or  otherwise  complying  -with  the 
same,"  the  charterers,  during  the  term  of  the  charter  party,  are  subject  to  the 
duties  and  responsibilities  of  ownership. 

Where,  upon  the  arrival  of  the  chartered  vessel  in  port,  the  cargo  thereof  is  dis- 
charged upon  the  dock  of  a  third  party,  and,  before  the  consignee  of  the  cargo 
has  been  afforded  a  reasonable  time  within  which  to  take  charge  of  and  secure 
it.  the  cargo  is  destroyed  without  negligence  on  the  part  of  the  charterers  in 
consequence  of  the  collapse  of  the  dock  upon  which  it  has  been  discharged, 
the  charterers  of  the  vessel  are  liable  to  the  consignee  for  the  value  thereof. 

A  clause  in  the  bill  of  lading  under  which  the  cargo  was  shipped,  providing, 
"  €k>ods  to  be  taken  from  the  ship  by  the  consignees  directly  they  come  to 
hand  in  discharging  the  ship;  and  the  carrier  s  responsibility  to  cease  package 
by  package  immediately  the  goods  leave  the  ship's  deck  or  tackle.  If  not 
taken  from  alongside  by  the  consignees,  they  will  be  landed  and  deposited  at 
the  expense  of  the  consignee  and  at  his  risk  of  fire,  loss  or  injury  on  the  dock 
or  in  warehouse  or  in  craft,"  does  not  in  such  a  case  relieve  the  charterers  from 
liability  or  limit  their  liability  to  that  of  a  warehouseman,  where  it  appears 
that  the  vessel  did  not  have  any  usual  wharf  at  the  port  in  question,  or  if  she 
had,  that  such  wharf  was  unavaiUble  for  use  at  the  time  of  ber  arrival,  thus 
rendering  it  necessary  for  ber  to  go  to  another  wbarf. 
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■  ■■■'■'■  ■  ■         '  '       ; 

Appeal  by  the  defendants,  Henry  Vogeinann  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the  17th 
day  of  October,  1903,  upon  the  verdict  of  a  jury  rendered  by  direo- 
tioa  of  the  court  after  a  trial  at  the  Westchester  Trial  Term. 

John  Notman^  for  the  appellants. 

H.  Arlington  [^Charles  R,  Barge  with  him  on  the  brief],  for  the 
respondent. 

WiLLABD  BaBTLBTT,  J.  *. 

In  this  action  the  plaintiff  sought  to  charge  the  defendants,  as 
common  carriers,  witli  liability  for  their  failure  to  fulfill  a  contract 
for  the  transportation  of  700  bags  of  hemp  seed  from  the  port  of 
Hambui^,  in  Germany,  to  the  port  of  New  York.  The  hemp 
seed  was  shipped  upon  a  steamer  known  as  tlie  Louise^  which  was 
controlled  and  run  by  the  defendants  under  a  time  charter  party 
originally  made  by  the  owners  to  the  Hudspeth  Transatlantic  line, 
and  subsequently  assigned  to  the  defendants.  The  bill  of  lading 
was  signed  "  For  the  Captain,. H.  Vogemann  "  (the  name  H.  Voge- 
mann  being  that  under  which  the  defendants  did  business  as  copart- 
ners). Upon  the  arrival  of  the  Louise  at  New  York,  on  May  8, 
1901,  notice  was  sent  to  the  plaintiff  that,  owing  to  the  lack  of  pier 
room,  the  steamer  had  been  bertlied  at  pier  4,  American  Dock 
Stores,  at  Staten  Island.  The  plaintiff  admits  having  been  informed, 
sometime  between  two  and  three  o'clock  on  the  same  day,  of  tlie  fact 
that  the  vessel  was  there.  On  the  afternoon  of  the  following  day, 
at  about  five  o'clock,  after  the  hemp  seed  had  been  unloaded  onto 
one  of  the  piers  of  the  American  Dock  Company,  the  pier  collapsed 
under  the  weight,  owing  to  the  worm-eaten  condition  of  the  piles 
by  which  the  wharf  was  supported,  and  by  its  precipitation  into  the 
water  the  hemp  seed  was  rendered  valueless. 

In  his  complaint  the  plaintiff  set  out  two  causes  of  action,  the 
first  based  on  the  alleged  violation  of  the  defendants'  contract  as 
common  carriers  arising  out  of  their  failure  to  deliver  the  goods, 
and  the  second  founded  upon  an  allegation  of  negligence  in  having 
failed  to  exercise  reasonable  care  and  diligence  in  selecting  a  suitable 
place  upon  which  to  deposit  the  hemp  seed  when  unladen.     The 
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defendants'  plea  was  in  eflfect  a  denial  of  any  such  ownership  or 
interest  in  the  vessel  as  would  rendei'  them  liable  as  common  car- 
riers, contending  that  they  acted  merely  as  agents  for  the  owners  of 
the  steamer.  They  furthermore  alleged  in  substance  that  the  con- 
tract as  contained  in  the  bill  of  lading  had  been  fully  performed, 
and  they  denied  the  charge  of  negligence  growing  out  of  the  collapse 
of  the  pier. 

At  the  close  of  the  evidence  on  both  sides,  after  the  defendants 
had  moved  to  dismiss  the  complaint  and  such  motion  was  denied, 
motions  were  made  to  direct  a  verdict  by  both  parties,  and  the 
court  granted  the  plaintiff's  motion  and  directed  a  verdict  in  his 
favor  for  the  whole  amount  of  his  claim.  After  the  defendants 
had  moved  for  the  direction  of  a  verdict,  they  made  no  request  to 
have  any  issues  submitted  to  the  jury,  and  under  the  authorities 
the  action  of  both  parties  constituted  an  election  or  consent  that 
the  trial  judge  should  decide  any  questions  of  fact  which  there 
might  be  in  the  case.  Under  these  circumstances  the  direction  of 
a  verdict  for  the  plaintiff  implies  that  the  trial  judge  had  found 
favorably  to  the  plaintiff  on  all  issues  of  fact  essential  to  be  deter- 
mined in  order  to  justify  the  direction  of  a  verdict  in  his  favor.  In 
the  present  case,  however,  the  record  shows  that  there  was  one  issue 
of  fact  upon  which  the  judge  decided  against  the  plaintiff ;  that 
was  the  issue  relating  to  the  defendants'  alleged  negligence  in 
unloading  the  hemp  seed  upon  the  wharf  which  subsequently  broke 
dow^n.  The  plaintiff  had  contended  that  the  doctrine  of  7'es  ipsa 
loquitur  applied,  and  that  the  wharf  having  broken  down  after  the 
hemp  seed  was  placed  upon  it,  the  defendants  were  liable  for  negli- 
gence resulting  in  the  loss  of  the  seed  unless  they  furnished  a  satis- 
factory explanation , of  the  accident  which  would  absolve  them  from 
carelessness.  The  learned  trial  judge  evidently  thought  that  they 
had  succeeded  in  rebutting  the  presumption  of  negligence,  for  in 
directing  a  verdict  he  said  :  "  As  far  as  the  falling  of  the  dock  itself 
is  concerned,  the  maxim  that  the.  thing  speaks  for  itself,  I  think,  is 
fully  rebutted  by  the  evidence  given  here,  but  on  the  other  ques- 
tions in  the  case  I  direct  a  verdict  for  the  plaintiff  for  $3,954.04." 

These  facts  make  it  plain  that  the  plaintiff  prevailed  in  the  court 
below  upon  some  other  ground  than  that  of  the  alleged  negligence 
of  the  defendants.     In  other  words,  he  must  have  prevailed  upon 
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the  ground  that  the  defendants  had  failed  to  fulfill  their  contract 
with  the  plaintiflE  in  regard  to  the  transportation  and  delivery  of  the 
hemp  seed  in  question. 

In  directing  a  verdict  for  the  plaintiff  upon  these  grounds,  the 
learned  trial  judge  must  have  held  : 

(1)  That  under  the  charter  party  and  bill  of  lading  the  defend- 
ants were  the  parties  who  contracted  to  carry  the  plaintiff's  goods 
and  hence  became  bound  by  the  obligations  of  connnon  carriers ; 

(2)  That,  therefore,  before  unlading  the  goods  it  was  the  duty  of 
the  defendants  to  give  the  consignee  due  notice  of  their  arrival  and 
unlading,  and  yield  him  a  reasonable  tin.e  after  notice  given  to  take 
charge  of  and  secure  them.     {McAridrew  v.  Wkitlock,  52  N.  Y.  40) ; 

(3)  That  the  carriers  did  not  give  the  consignee  such  reasonable 
notice  in  the  present  case ; 

(4)  That  until  the  giving  of  such  reasonable  notice  the  defendants 
remained  liable  as  common  carriers ;  and 

(5)  That  inasmuch  as  the  goods  were  destroyed  before  such 
reasonable  notice  and,  therefore,  could  not  be  delivered,  the  carriers 
were  responsibly  for  the  non-delivery,  and,  hence,  were  liable  in  dam- 
ages for  tlie  loss  of  the  goods. 

The  learned  counsel  for  the  appellants  has  failed  to  satisfy  us 
that  the  trial  court  was  wrong  in  these  conclusions.  It  seems  to  us 
that  the  terms  of  the  charter  party  were  such  as  to  make  it  a  con- 
tract for  the  lease  of  the  vessel  for  a  period  of  twelve  months,  and 
that  the  charterers  became  subject  to  the  duties  and  responsibilities 
of  ownership.  "The  question  as  to  the  cliaracter  in  which  the 
charterer  is  to  be  treated  is,  in  all  cases,  one  of  construction.  If  the 
charter  party  let  the  entire  vessel  to  the  charterer  with  a  transfer  to 
him  of  its  command  and  possession  and  consequent  control  over  its 
navigation,  he  will  generally  be  considered  as  owner  for  the  voyage 
or  service  stipulated."  {^Lewry  v.  United  States^  81  U.  S.  [14  Wall.] 
607.)  Here  the  charter  party  even  goes  so  far  as  to  provide  that 
the  captain,  although  appointed  by  the  owners,  shall  be  under  the 
orders  and  direction  of  the  charterers  as  regards  employment,  agency 
or  other  arrangements ;  and  the  charterers  agree  "  to  indemnify  the 
owners  from  all  consequences  or  liabilities  that  may  arise  from  the 
Captain  signing  Bills  of  Lading  or  otherwise  complying  with  tb^ 
eame." 
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The  conclusion  that  the  consignee  had  not  been  furnished  a  reason- 
able time  before  the  loss  of  the  goods  to  take  charge  of  and  secure 
them,  seems  also  to  have  been  justified  by  the  evidence.  Unless, 
therefore,  there  was  some  express  provision  in  the  bill  of  lading 
which  relieved  the  carrier  from  the  general  rule  laid  down  in 
McA}idrevj  v.  Whitloch  {su-pra\  the  trial  judge  was  right  in 
holding  that  the  plaintiff  was  entitled  to  prevail. 

It  is  argued  that  under  the  provisions  of  the  bill  of  lading  the 
carriers  liability  ceased  upon  the  arrival  of  the  ship  and  the  dis- 
charge of  the  cargo,  package  by  package,  as  the  goods  left  the  ship's 
deck  or  tackle.  This  contention  is  based  upon  a  clause  in  these 
words:  "Goods  to  be  taken  from  the  ship  by  the  consignees 
directly  they  come  to  hand  in  discharging  the  ship,  and  the  carrier's 
responsibility  to  cease  package  by  package  immediately  the  goods 
leave  the  ship's  deck  or  tackle.  If  not  taken  from  alongside  by  the 
consignees,  they  will  be  landed  and  deposited  at  the  expense  of  the 
consignee  and  at  his  risk  of  lire,  loss  or  injury  on  the  dock  or  in  ware- 
house or  in  craft."  A  similar  clause  was  before  the  Supreme  Court 
of  the  United  States  for  consideration  in  the  case  of  CoiistMe  v. 
NatianaZ  Steamship  Co.  (154  U.  S.  51),  where  it  was  held  that  it 
might  reasonably  be  stipulated  in  a  bill  of  lading  that  the  responsi- 
bility of  the  vessel  should  cease  after  the  goods  were  discharged. 
This  view,  however,  was  expressed  in  reference  to  a  steamer  belong- 
ing to  one  of  the  great  transatlantic  passenger  lines  and  was  based, 
in  the  opinion  of  the  court  delivered  by  Mr.  Justice  Brown,  uix)n 
the  view  "  that  the  piers  of  the  regular  steamship  lines  are  well 
known  to  every  importer,  and  the  day  of  arrival  of  each  steamer 
may  be  predicted  almost  to  a  certainty."  He  states  the  general  rule 
to  be  that  a  delivery  of  the  cargo,  to  discharge  the  carrier  from  his 
liability,  must  be  made  upon  the  usual  wharf  of  the  vessel  and 
actual  notice  be  given  to  the  consignee,  if  he  be  known.  In  the 
present  case,  the  vessel  upon  whicli  the  plain tiiFs  goods  were 
shipped  does  not  appear  to  have  had  any  usual  wharf  in  New  York, 
or,  if  she  had,  such  wharf  was  unavailable  for  use  at  the  time  of  her 
arrival. 

It  is  furthermore  argued  that  by  virtue  of  the  clause  above  quoted 
from  the  bill  of  lading  the  carriers  were  in  no  event  liable  for  goods 
discharged  over  the  ship's  side  and  deposited  ou  the  wharf  except  aa 
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warehousemen,  inasmuch  as  the  trial  court  has  found  that  there  was 
no  negligence.  In  the  absence  of  reasonable  notice  to  the  consignee, 
however,  it  cannot  be  held  that  the  liabiHty  of  the  defendants  as  com- 
mon carriers  had  been  transformed  into  a  liability  as  warehousemen 
at  the  time  of  the  collapse  of  the  wharf  on  the  very  day  when  the 
goods  were  discharged  from  the  steamer. 
The  judgment  should  be  afiSrmed. 

HiRscHBERG,  P.   J.,   WooDWARD  and  Jbnks,  JJ.,  concurred; 
Hooker,  J.,  not  voting. 

Judgment  affirmed,  with  costs. 


Solomon  Klim,  Respondent,  v.  Rachel  Sachs,  Appellant. 

Specific  performance  —  the  title  to  a  lot  encroached  upon  by  buildings  on  an  adjoin- 
ing  lot  is  unmarketable  —  a  deposit  and  costs  should  not  be  adjudged  to  be  a  lien  on 
the  lot — effect  of  an  encroachment  on  the  street. 

Evidence  that  the  buildings  erected  on  premises  adjoining  a  lot  contracted  to  be 
sold  encroach  on  such  lot  from  one  to  three  and  a  k&U  inches,  justifies  the  con- 
tract vendee  in  rejecting  the  title  and  entitles  him  to  the  return  of  a  cash 
deposit  made  by  him  on  account  of  the  purchase  price  and  to  recover  the  rea- 
sonable expenses  incurred  by  him  in  procuring  a  search  and  survey  of  the 
premises. 

A  judgment  awarding  the  vendee  this  relief  should  not,  however,  impress  the 
premises  contracted  to  be  conveyed  witli  a  lien  for  the  amount  awarded 
together  with  interest  and  costs. 

QucBre,  whether  the  fact  that  the  show  windows  of  a  building,  erected  upon  the 
premises  contracted  to  be  conveyed,  encroached  upon  the  street  for  a  distance 
of  sixteen  or  seventeen  inches,  or  the  further  fact  that  the  buildings  themselves, 
irrespective  of  the  show  windows,  encroached  upon  the  street  from  one  and  a 
half  to  five  inches,  rendered  the  title  unmarketable. 

Appeal  by  the  defendant,  Rachel  Sachs,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Kitigs  on  the  18th  day  of  March,  1904,  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  Kings  County 
Special  Term. 

Jacob  J,  Lesser y  for  the  appellant. 
M.  H,  Newhian^  for  the  respondent. 
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WiLl.ARD  BaRTLBTT,  J^,  *. 

The  defendant,  being  the  owner  of  the  premises  known  as  89 
Throop  avenue,  in  the  borough  of  Brooklyn,  entered  into  a  written 
agreement  with  the  plaintiff  whereby  the  plaintiff  agreed  to  pur- 
chase the  property  for  the  sum  of  $9,800,  and  the  defendant  agreed 
to  convey  the  same  by  a  full  covenant  warranty  deed  free  of  all 
incurabrances,  except  three  certain  mortgages  specified  in  the  agree- 
ment. The  plaintiff  paid  to  the  defendant  $300  on  account  of  the 
purchase  price  specified  in  the  contract,  but  when  the  time  arrived  for 
passing  the  title  the  plaintiff  refused  to  accept  the  deed  tendered  by 
the  defendant  on  the  ground  that  the  title  was  unmarketable  because 
of  certain  encroachments  of  adjoining  buildings  thereon  and  because 
the  buildings  on  the  property  to  be  conveyed  themselves  encroached 
upon  the  street.  Upon  these  facts  and  the  further  allegation  that 
he  had  incurred  an  expense  of  $75  for  examining  the  title  to  the 
premises  and  obtaining  a  survey  thereof,  the  plaintiff  brought  this 
action  in  which  he  demanded  judgment  that  if  it  were  decreed  by 
the  court  that  the  defendant  had  a  good  and  marketable  title,  she 
should  be  compelled  to  specifically  perform  the  terms  of  her  con- 
tract ;  but  that  if  it  were  decreed  that  she  had  not  such  title,  the 
plaintiff  have  judgment  against  her  for  $375  and  that  said  judgment 
be  impressed  as  a  lien  upon  the  defendant's  land  as  described  in  the 
contract.  The  learned  judge  at  Special  Term  found  that  the 
defendant  could  not  convey  a  good  and  marketable  title  on  account 
of  the  encroachments  and  intrusions  which  existed  on  the  premises 
and  on  the  street  in  front  thereof,  and  thereupon  rendered  judg- 
ment in  favor  of  the  plaintiff  in  accordance  with  the  prayer  of  the 
complaint. 

The  evidence  upon  the  trial  showed  encroachments  upon  the 
street  of  sixteen  and  seventeen  inches  by  the  show  windows  of  the 
two  buildings  erected  on  the  premises.  Counsel  for  the  respondent 
however,  concedes  that  these  encroachments  cannot  be  deemed  sub- 
stantial under  the  decisions  in  Volz  v.  Steiner  (67  App.  Div.  504) 
and  Webster  v.  Kings  County  Trust  Co.  (145  N.  Y.  275).  It  was 
also  made  to  appear  by  the  survey  which  was  put  in  evidence  that  the 
baildings  themselves,  irrespective  of  the  show  windows,  encroached 
npon  the  street  from  one  and  a  half  to  five  inches,  and  it  is  con- 
tended  that  such  latent  encroachment  rendered  the  title  to  the 
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property  iiiunarketable  under  the  decision  of  the  General  Term  of 
the  New  York  Superior  Court  in  Sniithers  v.  Steiner  (13  Misc.  Bep. 
517).  However  this  may  be,  the  further  uncontradicted  proof  show- 
ing that  the  adjoining  buildings  encroached  from  one  to  three  and  a 
half  inches  upon  the  property  contracted  to  be  sold  justified  the 
vendee  in  rejecting  the  title.  (See  opinion  of  Ingraham,  J.,  in 
Volz  V.  Steiner^  67  App.  Div.  508.)  The  trial  court  was,  therefore, 
right  in  adjudging  that  the  plaintiff  was  entitled  to  the  return  of  the 
$300  deposit  and^  to  recover  the  $75  claimed  as  a  reasonable  expense 
incurred  in  making  the  search  and  obtaining  the  survey. 

Tlie  judgment  rendered,  however,  was  erroneous  in  so  far  as  it 
impressed  this  sum,  togetlier  with  the  interest  and  costs,  as  a  lien 
upon  the  premises  which  were  the  subject  of  the  contract.  The 
cases  relied  upon  by  the  respondent  as  sustaining  this  procedure 
were  cases  in  which  the  vendees,  under  an  agreement  to  sell,  had 
taken  actual  possession  of  flie  land  and  were  held  to  be  entitled  to 
an  equitable  lien  on  the  premises  for  the  moneys  expended  in 
improvements  thereon.  {King* 8  Heirs  v.  Thompson^  9  Pet.  204 ; 
Gihert  v.  Peteler^  38  N.  Y.  165.)  No  lien  exists,  however,  in 
behalf  of  a  purchaser  under  the  circumstances  disclosed  by  the  evi- 
dence in  this  case. 

The  judgment  should  be  modified  by  striking  out  all  that  portion 
thereof  which  relates  to  the  alleged  lien  and  its  foreclosure,  and  as 
thus  modified  should  be  attirmed,  without  costs  of  this  appeal  to 
either  party. 

HiRsoHBERG,  P.  J.,  WooDWARD  and  Jenks,  JJ.,  concurred ; 
Hooker,  J.,  not  voting. 

Judgment  modified  by  striking  out  all  that  portion  thereof  which 
relates  to  the  alleged  lien  and  its  foreclosure,  and  as  thus  modified 
affirmed,  without  costs  of  this  appeal  to  either  party. 
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"William  Qdinn,  Respondent,  v.  National  Sugar  Refining  Com- 
pany, Appellant,  Impleaded  with  Edward  Stearns  Lighterage 
AND  Transportation  Company,  Defendant. 

Xegligenee  —  an  employee  of  a  lighterage  company  injured  by  the  negligence  of  an 
engineer  employed  by  and  operating  a  steam  xoinch  of  a  sugar  company  —  aueh 
employee  and  engineer  arefeUato-servants  wTiere  the  lighterage  company  at  the  time 
pay9  the  sugar  company  for  the  use  of  the  wineh  and  the  services  of  the  engineer. 

In  an  action  brought  against  a  sugar  refining  company  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff,  it  appeared  that  the  plaintiff  was 
in  ttie  employ  of  a  lighterage  company  engaged  in  unloading  sugar  from  a 
lighter  upon  a  dock  of  the  sugar  refining  company;  that  in  transferring  the 
sugar  from  the  lighter  to  the  dock,  the  lighterage  company  made  use  of  a 
winch  belonging  to  the  sugar  refining  company,  which  winch  was  operated  by 
steam  furnished  by  the  sugar  refining  company  and  wtvs  in  charge  of  an  engi- 
neer in  its  employ;  that  the  lighterage  company  paid  tlie  sugar  refining  com- 
pany  an  agreed  price  per  hour  for  the  use  of  the  winch  and  the  services  of  the 
engineer;  that  wiiile  the  plaintiff  was  at  work  he  was  knocked  down  and 
injured  by  a  load  of  sugar  which  he  claimed  had  been  improperly  set  in 
motion  through  the  negligence  of  the  engineer  in  starting  the  winch  before 
receiving  the  proper  signal. 

Beld,  that  the  plaintiff  and  the  engineer  of  the  winch  were  fellow -servants  and 
that  the  plaintiff  was  consequently  not  entitled  to  recover; 

That  where  there  is  unity  of  service  and  control  in  any  particular  'employment, 
even  though  one  of  the  servants  is  in  the  general  employment  of  another,  they 
are  to  be  treated  as  coservants  with  relation  to  the  particular  employment  in 
which  they  are  at  the  moment  engaged. 

HiRBCHBERO,  P.  J.,  disseutcd. 

Appeal  by  the  defendant,  the  National  Sugar  Refining  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  17th 
day  of  October,  1903,  upon  the  verdict  of  a  jury  for  $3,500,  as 
against  the  appellant^  the  complaint  having  been  dismissed  by  the 
court  as  to  the  defendant  the  Edward  Steams  Lighterage  and 
Transportation  Company,  at  the  close  of  the  plaintjifl's  case,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  19th  day  of 
October,  1903,  denying  the  said  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Frank  Verner  Johnsorij  for  the  appellant. 

K  J.  McCrosavHy  for  the  respondent. 
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Woodward,  J. : 

On  the  9th  day  of  June,  1900,  the  plaintiff  was  employed  by  the 
Edward  Stearns  Lighterage  and  Transportation  Company  in  unload- 
ing sugar  from  the  lighter  Jo/m  F,  lieymer  upon  the  dock  of  the 
National  Sugar  Refining  Company.  The  lighterage  and  trans- 
portation company  was  engaged  in  bringing  bags  of  raw  sugar  upon 
its  lighter  to  tlie  dock  of  the  sugar  refining  company,  where  it 
was  to  deliver  the  sugar  upon  the  wharf.  It  made  use  of  several 
lighters  in  this  work,  some  of  which  were  equipped  with  steam 
winches,  while  others,  including  the  John  F.  Reymer^  were  without 
such  equipment.  Whenever  the  lighter  was  without  the  winch 
equipment  the  lighterage  company  made  use  of  a  winch  belonging 
to  the  National  Sugar  Refining  Company,  the  appellant  here,  which 
winch  was  run  by  steam  furnished  by  the  sugar  refining  company, 
and  was  operated  by  an  engineer  in  the  employ  of  the  latter.  The 
lighterage  company  paid  the  sugar  refining  company  an  agreed  price 
per  hour  for  the  use  of  this  winch  and  the  engineer,  and  it  is  clear 
from  the  evidence  that  the  work  performed  was  that  for  which  the 
lighterage  company  was  engaged. 

The  plaintiff,  while  at  work  for  the  lighterage  company  in  con- 
veying the  cargo  of  the  lighter  to  ,the  wharf,  was  knocked  down 
and  injured  by  a  draft  of  five  bags  of  sugar,  which  it  is  claimed 
was  improperly  set  in  motion  through  the  negligence  of  the  engineer 
of  the  winch  in  starting  before  receiving  a  proper  signal.  The 
action  was  originally  brought  against  both  companies,  but  upon  the 
trial  the  complaint  was  dismissed  as  to  the  lighterage  company, 
and  it  was  sent  to  the  jury  on  the  material  issues  of  fact  raised  by 
the  pleadings,  resulting  in  a  verdict  in  favor  of  the  plaintiff,  on 
which  judgment  has  been  entered.  The  defendant  sugar  refining 
company  appeals. 

We  are  unable  to  distinguish  this  case,  in  principle,  from  Breslin 
V.  Sparha  (97  App.  Div.  09),  where  it  was  held  that  the  plaintiff 
was  the  fellow-servant  of  one  who  was  in  the  general  employ  of  a 
firm  which  supplied  horses  for  doing  a  line  of  work  similar  to  that 
in  which  the  lighterage  company  wps  engaged  at  the  time  of  the 
accident  to  the  plaintiff,  but  who  was  engaged  at  the  time  in  the 
same  general  occupation  of  unloading  a  ship.  We  fail  to  discover 
any  legal  distinction  between  the  engineer  of  the  defendant,  the 
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sngar  refining  company,  and  the  driver  of  the  defendants'  horse  in 
the  case  cited.  In  both  cases  they  were  tlie  general  servants  of  tlie  / 
defendants  who  were  sought  to  be  charged,  but  they  were  in  the 
special  employ  of  the  same  persons  who  were  tlie  employers  of  the 
plaintifb,  and  they  were  engaged  in  a  common  occupation  in 
furtherance  of  the  business  of  the  special  employers.  This  question 
was  raised  by  the  appellant's  motion  to  dismiss  the  complaint  at  the 
close  of  the  case,  and  the  refusal  of  the  court  to  dismiss  constituted 
reversible  error,  and  the  situation  is  not  changed  because  the 
appellant's  engineer  was  engaged  in  a  work  in  which  the  appellant 
was  in  a  measure  interested.  ( Wyllie  v.  PaZmeTy  137  N.  T. 
248,  258,  and  authority  there  cited  ;  Higgina  v.  Western  Union 
Tdegraph  Co.^  156  id.  75,  78.)  Where  there  is  unity  of  service 
and  control  in  any  particular  employment,  even  though  one  of  the 
servants  is  in  the  general  employ  of  another,  the  law  is  well  estab- 
lished that  they  are  to  be  treated  as  coservants  as  to  the  particular 
employment  in  wliich  they  are  at  the  moment  engaged.  {Brealin  v. 
Sparks  J  8upra^  and  authority  cited.) 

The  judgment  and  order  appealed  from  should  be  reversed 
with  costs. 

Babtlett,   Jenks  and  Hooker,   JJ.,   concurred;   Hiksohbekg, 
P.  J.,  dissented. 

Judgment  and   order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


Fba^ncesco  Grasso,  Appellant,  v.  Holbrook,  Cabot  <fc  Daly  Con- 
tracting Company,  Respondent. 

Emplayert^  LiabUity  Act  —  notice  is  a  condition  precedent  to  an  action  thereunder 
—  the  word  **  maintained**  synonymoue  with  **  begun,*" 

Thft  service  of  the  notice  prescribed  by  section  2  of  the  Employers'  Liability  Act 

(Laws  of  1902,  chap.  600)  is  a  condition  precedent  to  the  commencement  of  an 

action  brought  solely  under  that  act. 
The  word  "  maintained ''  used  in  the  Employers'  Liability  Act  with  respect  lo  th« 

service  of  the  notice  is  synonymous  or  equipollent  with  the  word  "  begun**  or 

"  commenced." 

App.  Diy.— Vol.  CII         4 
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Appeal  by  the  plaintiff,  Francesco  Grasso,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  tlie  office 
of  the  clerk  of  the  county  of  Kings  on  the  11th  day  of  March, 
1904,  upon  the  dismissal  ot  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Kings  County  Trial  Term. 

kelson  L,  Keach  [AchUle  J,  Oishei^  witli  him  on  the  brief],  for 
the  appellant. 

Benjamin  Patterson^  for  the  respondent. 

Jenks,  J. : 

This  action  is  brought  under  chapter  GOO  of  the  Laws  of  1902,  for 
the  plaintiff  so  avers  in  his  complaint,  and  the  trial  court  in  render- 
ing its  decision  said,  without  demur  on  the  part  of  the  plaintiff : 
^'  In  this  case  plaintiff  admits  that  he  cannot  maintain  the  action 
under  the  common  law  and  elects  to  proceed  under  chapter  600  of 
the  Laws  of  1902."  In  paragraph  4  of  his  amended  answer  the 
defendant  alleged  '^  that  no  notice  pursuant  to  Section  2  of  Chapter 
600  of  the  Laws  of  1902,  entitled  'An  act  to  extend  and  regulate  the 
liability  of  employers  to  make  compensation  for  personal  injuries 
suffered  by  employees' of  the  time,  place  and  cause  of  the  injury 
alleged  in  the  complaint  was  given  to  the  defendant  herein  prior  to 
the  commencement  of  this  action."  The  action  was  begun  prior  to 
the  service  of  any  notice.  The  sole  question  on  this  appeal  is 
whether  service  of  a  notice  was  a  condition  precedent  to  the  bring- 
ing of  this  action.  The  first  department  of  this  court  has  decided 
that  that  was  a  condition  precedent.  {OmaehU  v.  Rosenberg.  80 
App.  Div.  541 ;  S.  C,  83  id.  339 ;  Johnson  v.  Roach,  Id.  351.) 
And  the  same  rule  has  been  announced  in  Vegiiian  v.  Morse  (160 
Mass.  143).  I  think  that  Ihose  decisions  are  correct,  and  that  we 
should  follow  them. 

It  is  insisted  by  the  learned  counsel  for  the  appellant  that  the 
Court  of  Appeals  in  Gmaehle  v.  Rosenberg  (178  N.  Y.  147),  revere- 
ing  Gmaehle  v.  Rosenberg  (87  App.  Div.  631),  has  rejected  the 
doctrine  of  Johnson  v.  Roach  {supra).  My  opinion  is  to  the  con- 
trary. In  Gmuehle  v.  Rosenberg  (87  App.  Div.  631,  the  judgment 
reversed  ut  supra)  it  is  stated  that  "  on  the  authority  of  Gmaehle 
V.  Rosenberg  (83  App.  Div.  339) "  the  judgment  is  reversed,  with 
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costs.  In  Crrnaehle  v.  Rosenherg  (83  App.  Div.  339)  the  court  held 
that  chapter  600  of  the  Laws  of  1902  is  a  general  act  which  applies 
to  every  action  brought  after  its  passage  by  servant  against  master, 
whether  under  the  common  law  or  any  statute  and  that  the  rule  as 
to  notice  laid  down  in  same  case  (80  App.  Div.  541)  must  apply, 
though  the  complaint  was  framed  under  section  18  of  the  Labor 
Law.*  The  question  certified  to  the  Court  of  Appeals  on  the 
appeal  from  the  said  judgment  in  87  Appellate  Division,  631,  was : 
"  Is  the  service  of  a  notice  of  the  time,  place  and  cause  of  the  injury 
by  the  servant  upon  the  master  within  120  days  after  the  occur- 
rence of  the  accident,  as  provided  for  by  chapter  600  of  the  Laws 
of  1902,  entitled  'An  act  to  extend  and  regulate  the  liability  of 
employers  to  make  compensation  for  personal  injuries  suffered  by 
employees,'  a  condition  precedent  to  the  maintenance  of  an  action 
against  the  employer  to  recover  damages  for  personal  injuries 
sustained  by  the  employee  after  the  passage  of  said  act?"  The 
question  certified  was  answered  in  the  negative.  But  a  reading  of 
the  opinion  of,  the  court,  per  Ccjllen,  J.,  shows  that  it  held  that 
the  statute  limited  the  requirement  of  notice  to  actions  under  the 
act  (Laws  of  1902,  chap.  600),  and  that  the  statute  did  not  cover 
the  whole  liability  of  employer  to  employee.  This  rule  had  been 
enunciated  by  this  department  of  the  court  in  Rosin  v.  Lidgerwood 
Xanufdcturing  Co,  (89  App.  Div.  245),  and  Cullen,  J.,  in  his 
opinion  approves  the  doctrine  of  that  decision,  save  that  he  does  not 
pass  upon  the  semhle  by  two  of  the  members  of  this  court  as  to  the 
unconstitutionality  of  the  act,  if  given  the  broad  construction  con- 
tended for  but  rejected.  It  is  clear,  then,  that  the  Court  of  Appeals 
has  neither  rejected  nor  disapproved  the  rule  that  w^here  the  action 
is  brought  solely  under  chapter  600  of  the  Laws  of  1902,  the 
service  of  the  notice  required  by  section  2  of  the  act  is  a  condition 
precedent 

The  learned  counsel  for  the  appellant  says  that  "  if  the  act  in 
question  had  used  the  word  *  commenced '  instead  of  the  word 
*  maintained '  there  might  not  be  any  question  as  to  the  interpreta- 
tion which  should  be  placed  upon  said  act."  I  think  that  the  word 
"  maintained  "  in  this  statute  is  synonymous  or  equipollent  with  the 

*Laws  of  1897,  chap.  415.— [Rsr. 


Digitized  by 


Google 


52  GRAS80  v.   HOLBROOK,  CABOT  &  DALY  CO. 

Second  Department,  February,  1906.  [Vol.  102. 

word  "  begun  "  or  "  corainenced,"  to  the  effect  that  the  requirement 
is  a  condition  precedent.  {Burbank  v.  Inhabitants  of  Avhum^  31 
Maine,  590;  Boutiller  v.  Steamboat  Milwaukee^  8  Minn.  97,  105; 
Smith  V.  Lyony  44  Conn.  178 ;  Byers  v.  Bourrety  64  Cal.  73.)  The 
expression  of  Platt,  B.,  in  Moon  v.  Dnrclen  (2  Exch.  21),  "  The 
verb  *  to  maintain '  in  pleading  has  a  distinct  technical  signification. 
It  signifies  to  support  what  has  already  been  brought  into  existence," 
is  often  quoted.  But  examination  of  the  report  shows  that  the 
phrase  under  consideration  was  "  no  suit  shall  be  brought  or  main- 
tained," and  the  question  was  as  to  the  retrospective  force  of  the 
statute.  The  other  judges  did  not  agree  with  the  opinion ;  they 
were  of  opinion  that  the  expression  "  or  maintained  "  was  redundant 
or  surplusage.  And  Alderson,  B.,  in  his  opinion  says:  "If  it  had 
been  stated  *  that  no  action  shall  be  brought,'  or  only  ^  that  no  action 
shall  be  maintained,'  it  seems  to  me  clear  that  w^e  should  have  con- 
sidered the  words  '  brought '  and  '  maintained '  as  synonymous,  and 
as  prohibiting  the  success  of  future  suits  alone." 

Chapter  572  of  the  Laws  of  1886,  entitled  "An  act  in  relation  to 
certain  actions  against  municipal  corporations,"  provides  (§  1) :  "  No 
action  against  the  mayor,  aldermen  and  commonalty  of  any  city 
*  *  *  shall  be  maintained  unless  the  same  shall  be  commenced 
within  one  year  *  *  *  nor  imless  notice  *  *  *  shall  have 
been  filed,"  etc.  Here,  then,  is  a  statutory  provision  that  no  action 
shall  be  7naintained  unless  notice  shall  have  been  filed.  It  was 
held  that  this  notice  Was  a  condition  precedent.  {Mertz  v.  City  of 
Brooklyn,  p  N.  Y.  St.  Repr.  577;  affd.,  128  N.  Y.  617.) 

The  judgment  should  be  affirmed,  with  costs. 

Present  —  Hirschberg,  P.  J.,  Bartlett,  Woodward,  Jenks  and 
Hooker,  JJ. 

Judgment  unanimously  affirmed,  with  costs. 
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Mbbtil  Luikert  and   Emma  Weill,    Formerly  Emma  Luikebt, 
•Respondents,   Impleaded    with   Alfred    Luikert  and   Others, 
Appellants,  v.  Rosalie  Luikert,  Also  Supposed  to  Be  Rosalie 
Hill,  Defendant. 

William  L.  Snyder,  Respondent. 

Motion  to  compel  an  attorney  to  prosecute  the  action  diligently  or  to  stipulate  that 
another  ottorTiey  be  appointed — in  the  order  deciding  the  motion  a  referee  should 
not  be  appointed  to  fix  the  attorney's  compenscUion. 

Where  the  plaintiffs  in  an  action  make  a  motion  to  compel  their  attorney  to  pro- 
ceed to  prosecute  the  action  diligently  or  to  stipulate  for  the  substitution  of 
some  other  attomey,  the  court  should  not  incorporate  in  the  order  denying  the 
motion  a  provision  appointing  a  referee  to  determine  the  amount  of  the  attor* 
ney's  compensation,  where  the  right  of  the  attorney  to  have  his  compensation 
so  fixed  was  not  litigated  upon  the  motion  and  the  moving  parties  object  to  its 
being  so  fixed. 

If  the  attorney  deems  that  he  is  entitled  to  have  the  amount  of  his  compensation 
fixed  by  a  referee  in  a  summary  proceeding,  he  should  be  relegated  to  an  inde- 
pendent motion  for  that  relief. 

Afpeal  by  the  plaintiffs,  Alfred  Luikert  and  others,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester  on 
tlie  21st  day  of  June,  1904,  denying  upon  certain  conditions  the 
said  plaintiffs'  motion  to  compel  William  L.  Snyder,  the  plaintiffs' 
attorney  of  record,  to  proceed  with  the  trial  of  the  action  and 
appointing  a  referee  to  hear  and  determine  the  amount  due  said 
Snyder  for  his  services. 

Edward  J.  Neioell^  for  the  appellants. 

Grenville  T.  Eminet^  for  the  respondents. 

Hooker,  J. : 

This  is  an  appeal  from  an  order  of  the  Special  Term  denying  the 
motion  of  three  of  the  plaintiffs  to  compel  the  plaintiffs'  attorney 
to  proceed  with  the  trial  of  this  action  upon  condition  that  -the 
original  assignment  equalizing  the  distributive  shares  of  all  the 
plaintiffs  Iierein  be  delivered  to  the  moving  plaintiffs  or  their  attor- 
ney, and  upon  condition  that  a  stipulation  of  plaintiffs'  attorney  be 
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signed  and  delivered  to  them  providing  that  the  compensation  for 
the  services  of  the  plaintiffs'  attorney  shall  not  be  paid  out  of  the 
share  of  the  three  moving  plaintiffs,  to  an  extent  beyond  their  pro- 
portion with  the  other  two  plaintiffs.  The  order  also  provided  that 
it  be  referred  to  a  referee  named  therein  to  hear  and  determine  the 
amount  which  the  plaintiffs'  attorney  is  justly  entitled  to  recover  for 
his  services  in  the  action. 

The  complaint  demanded  relief  in  that  a  trust  be  impressed  upon 
the  property  in  question,  the  legal  title  to  which  was  in  the  defend- 
ant, who  is  the  mother  of  all  five  plaintiffs.  Tlie  defendant 
answered,  and  the  issues  raised  by  the  pleadings  were  tried  in  the 
year  1898,  but  no  judgment  resulted  from  that  trial  because  of  the 
expiration  of  the  term  of  office  of  the  judge  before  whom  the  case 
was  tried.  A  year  or  two  later  the  plaintiflfe'  attorney  obtained 
from  the  defendant  a  deed,  declaring  that  she  held  the  property  in 
question  in  trust  for  all  of  the  five  plaintiffs,  reserving  to  herself 
the  income  during  her  life,  but  the  shares  of  the  several  plaintiffs 
in  the  trust  deed  were  unequal.  The  three  moving  plaintiffs,  who 
were  not  treated  as  liberally  as  their  two  remaining  coplaintiffs,  on 
discovering  inequality,  moved  in  December,  1903,  to  compel  the 
plaintiffs'  attorney  diligently  to  prosecute  the  action,  or  if  he  did 
not  care  to  do  so,  to  stipulate  to  a  substitution  of  some  other 
attorney.  From  aught  that  appears,  no  one  of  the  plaintiffs  has 
ever  questioned  the  fact  that  the  plaintiffs  are  entitled  to  share  alike 
in  the  trust  estate. 

This  motion  was  granted,  and  an  order  was  entered  directing  the 
plaintiffs'  attorney,  Snyder,  to  prosecute  the  action  diligently.  He 
noticed  the  case  for  trial,  and  made  some  move  to  have  it  preferred 
upon  the  calendar  of  the  court.  Subsequently  and  before  any  trial 
was  had,  he  obtained  from  the  two  favored  plaintiffs  an  instrument 
in  which  they  sought  to  equalize  the  shares  of  all  the  plaintiffs  in 
the  trust  fund,  and,  presenting  this  instrument  with  affidavits  show- 
ing the  state  of  the  action,  moved  for  a  reargument  of  the  motion 
to  which  reference  has  been  made.  This  was  opposed  by  the  three 
plaintiffs  appellant,  but  resulted  in  the  order  appealed  from. 

It  appears  from  the  briefs  of  counsel  on  both  sides  of  this  contro- 
versy that  since  the  decision  of  the  motion  at  Special  Term  the 
action  has  been  prosecuted  to  final  judgment  in  favor  of  the  plain- 


Digitized  by 


Google 


LUIKERT  V.  LUIKERT.  55 

App.  Div.]  Second  Dkfartmsnt,  Februakt,  1905. 

tiffs,  by  which  they  obtained  all  of  the  relief  which  they  demanded 
in  their  complaint.  The  determination  of  the  legal  question,  then, 
whether  or  not  the  motion  to  copapel  the  plaintiffs'  attorney  to 
proceed  diligently  with  the  trial  or  to  consent  to  a  substitution  of 
some  other  attorney  for  the  plaintiffs,  becomes  a  mere  academic 
propositio!!  with  which  this  court  will  not,  under  the  circumstances, 
assume  to  deal.  All  of  the  relief  which  in  any  manner  could  have 
been  obtained  by  the  granting  of  the  motion  to  compel  the  attorney 
to  proceed  diligently  or  consent  to  a  substitution,  has  been  effect- 
ually secured  to  all  of  the  plaintiffs  by  the  entry  of  the  final  judg- 
ment granting  to  the  plaintiffs  all  the  relief  they  demanded  in  their 
complaint. 

The  appellants  also  object  to  that  portion  of  the  order  which 
refers  the  matter  to  a  referee  to  determine  the  amount  Snyder,  as 
attorney  for  the  plaintiffs,  is  jpstly  entitled  to  be  paid  for  his 
services  in  this  action.  Wfe  are  of  opinion  that  that  portion  of 
the  order  relating  to  the  determination  of  the  amount  of  the  value 
of  the  attorney's  services  was  not  warranted.  The  motion  made  by 
the  three  appealing  plaintiffs  was  for  an  order  compelling  Snyder 
to  proceed  diligently  or  agree  to  a  substitution,  and  that  is  the  issue 
which  was  tried  out  on  affidavits  upon  the  first  hearing  of  the 
motion,  and  upon  the  reargument  as  well.  No  facts  appear  from 
the  affidavits,  pro  or  con,  touching  the  right  of  the  attorney  to  have 
his  compensation  fixed  in  this  manner.  And  so  far  as  the  record 
shows  nothiiig  was  presented  to  the  court  below  to  guide  it  in  deter- 
mining this  question,  except  of  coui*se  the  general  statements  which 
show  the  history  of  the  action  and  its  then  status.  The  appellants 
strenuously  claim  that  they  are  entitled  to  have  the  amount  of  the 
attorney's  compensation  fixed  by  a  jury,  and  they  claim  that  the 
attorney's  remedy  in  this  case  is  full  and  complete  at  law,  and  that 
no  reason  exists  which  would  warrant  the  court  in  directing  that  the 
matter  be  determined  summarily.  In  view  of  the  position  the 
appellants  take,  it  seems  clear  to  us  that  such  an  order  should  not 
be  made  as  a  rider  upon  the  decision  of  a  motion  which  involves 
quite  another  proposition,  and  that  if  the  attorney  deems  he  is 
entitled  to  Imve  the  amount  of  his  compensation  fixed  in  this  way, 
he  should  l>e  relegated  to  an  independent  motion  for  that  relief. 
The  orderly  administration  of  justice  would  Beem  to  rec^uire  such  q, 


Digitized  by 


Google 


56  FLYNN  v.  MoDERMOTT. 

.— u _— _ . — — J, 

Second  Depabtment,  Februakt,  1005.  [Vol.  102. 

question  to  be  determined  only  after  a  full  and  fair  presentation  of 
the  facts  and  circumstances  relied  upon  by  both  sides  of  the  contro- 
versy, ppon  papers  directed  to  that  question,  to  which  none  of  the 
papers  read  upon  the  motion  for  the  order  under  review  was 
addressed. 

The  order  should  be  modified  by  striking  out  the  provision  for  a 
reference,  without  prejudice  to  the  making  of  a  motion  to  refer, 
and  as  thus  modified  afiirmed,  without  costs. 

HiBSOHBEBG,  P.  J.,  Bartlett,  Woodward  and  Jenks,  JJ., 
concurred. 

Order  modified  by  striking  out  the  provision  for  a  reference, 
without  prejudice  to  the  making  of  a  motion  to  refer,  and  as  modi- 
tied  affirmed,  without  costs. 


Paul  V.  Fltnn,  as  Executor,  etc.,  of  Mary  M.  McDbrmott,  Late 
of  the  County  of  Kings,  Deceased,  Respondent,  v,  Michael  F. 
McDbrmott,  as  Executor,  etc.,  of  John  MoDermott,  Late  of  the 
County  of  Kings,  Deceased,  Appellant. 

Widow  —  election  to  accept  a  legacy  in  lieu  of  dower  ^effect  of  her  death  within  a 
year  pending  an  action  by  her  to  Juive  the  wiU  declared  inuUid, 

Where  a  widow,  who,  by  her  husband's  will,  was  bequeathed  a  legacy  of  $9,000 
iu  lieu  of  dower,  dies  withiD  the  year  followiug  her  husband's  death,  during 
the  pendency  of  an  action  which  slie  had  commenced  to  have  the  will  declared 
Invalid  and  the  probate  thereof  revoked,  upon  the  ground  that  the  testator 
lacked  testamentary  capacity,  the  personal  representative  of  the  deceased 
widow  is  entitled  thereafter  to  bring  an  action  against  the  testator's  executors 
to  recover  the  legacy  bequeathed  to  the  widow  in  lieu  of  dower. 

The  action  commenced  by  the  widow  cannot  be  construed  as  an  action  to  recover 
her  dower,  nor  as  evincing  an  intention  upon  the  widow's  part  not  to  accept 
the  provisions  of  the  will. 

The  widow  was  not  called  upon  to  make  her  election,  between  her  statutory  right 
of  dower  and  the  provisions  of  the  will,  until  it  was  judicially  established 
whether  her  husband  had  in  fact  made  the  will,  and  her  election  to  reject  the 
provisions  of  the  will  cannot  be  established  in  any  other  way  than  in  the  man- 
ner prescribed  by  the  statute. 

Appeal  by  the  defendant,  Michael  F.  McDermott,  as  execntor, 
etc^  of  John  McDermott,  deceased,  from  a  judgment  of  the  Supreme 
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Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  Kings  on  the  4th  day  of  June,  1904,  upon  the  decision 
of  the  court  rendered  after  a  trial  at  the  Kings  County  Trial  Term, 
a  jury  having  been  waived. 

By  section  180  of  the  Real  Property  Law  (Laws  of  1896,  chap. 
547)  it  is  provided  that  if  a  pecuniary  or  other  provision  is  made 
for  a  woman  by  will  in  lieu  of  her  dower,  she  must  make  an  elec-' 
tion  between  the  provision  so  made  and  her  dower  right. 

Section  181  of  said  statute  provides  that  where  a  woman  is  enti- 
tled to  an  election  as  prescribed  in  the  last  section  ^'  she  is  deemed 
to  have  elected  to  take  the  *  *  *  pecuniary  provision,  unless 
within  one  year  after  the  death  of  her  husband  she  enters  upon  the 
lands  assigned  to  her  for  her  dower  or  commences  an  action  for  her 
dower ; "  but,  "  during  such  period  of  one  year  after  the  death  of 
her  said  husband,  her  time  to  make  such  election  may  he  enlarged 
by  the  order  of  any  court  competent  to  pass  on  the  accounts  of 
executors,  administrators  or  testamentary  trustees,  or  to  admeasure 
dower,  on  an  affidavit  showing  the  pendency  of  a  proceeding  to 
contest  tiie  probate  of  the  will  containing  such  *  *  *  pecuni- 
ary provision  or  of  an  action  to  construe  or  set  aside  such  will 
*  *  *  and  on  notice  given  to  such  persons  and  in  such  manner 
as  such  court  may  direct." 

Henri/  B.  Wessehnan,  for  the  appellant. 

Thomas  F.  MagneVy  for  the  respondent. 

Judgment  affirmed,  with  costs,  upon  the  opinion  of  Mr.  Justice 
John  M.  Kellogg  at  Special  Term. 

HiRSCHBERG,     P.     J.,    BARTLETr,     WoODWARD    and    MiLLKR,    J  J., 

concurred  ;  Hookek,  J.,  not  voting. 

The  following  is  the  opinion  of  Mr.  Justice  John  M.  Kellogg  : 

Kellogg,  J. : 

John  McDermott  died  March  18,  1902.  By  his  will  he  gave  to 
Mary  M  McDermott,  his  wife,  a  legacy  of  $9,000  in  lieu  of  dower. 
On  the  12th  of  July,  1902,  she  commenced  an  action  in  the  Supreme 
Court  to  have  the  will  declared  invalid  and  the  probate  thereof 
revoked  upon  the  ground  of  testamentary  incapacity,  and  while  such 


Digitized  by 


Google 


58  FLYNN  v.  McDERMOTT. 


Second  Department,  February,  1906.  [Vol.  102. 

action  was  pending  she  died  on  the  11th  day  of  September,  1902, 
and  the  plaintiff,  her  personal  representative,  brings  this  action  to 
recover  said  legacy.  The  defense  is  that  the  right  to  the  legacy 
•depends  upon  an  election  to  be  made  by  the  widow  to  accept  it  in 
lieu  of  dower ;  that  such  right  of  election  is  purely  personal  to  her, 
and  she  having  died  without  making  it,  lier  estate  cannot  elect  for 
her  or  i*ecover  the  legacy,  and  that  by  her  death  the  consideration 
she  was  to  pay  the  estate  for  the  legacy,  namely,  her  dower  interest, 
has  ceased  to  exist.  The  defendant  cites  several  cases  which  he 
claims  arc  authority  for  his  position,  but  this  case  seems  to  turn  upon 
the  proper  construction  of  section  181  of  the  Real  Property  Law 
(Laws  of  1896,  chap.  547). 

It  is  clear  that  the  testator  deemed  the  legacy  to  his  wife  a  suitable 
and  proper  provision  for  her  considering  her  station  in  life,  his  prop- 
erty and  the  other  persons  dependent  upon  his  charity  or  bounty. 
But  he  did  not  mean  that  she  should  have  the  legacy  and  her  dower 
too.  The  will  fixes  the  limit  of  what  the  testator  desired  her  to 
receive.  But  if  she  were  not  satisfied  with  it  she  could  renounce  it 
and  take  her  dower.  It  is  too  technical  a  view  to  treat  the  provi- 
sions of  the  will  as  an  offer  made  by  the  husband  to  her  and  that  she 
personally  must  accept  this  offer  and  thus  close  the  contract,  and 
that  having  died  within  the  year  which  would  bar  her  election,  that 
she  thereby  forfeits  the  provisions  which  her  husband  intended  for 
her.  The  widow  is  treated  as  the  favorite  legatee,  the  one  nearest 
to  the  testator,  the  person  for  whose  welfare  he  is  most  solicitous, 
and  she  is  entitled  to  a  liberal  and  not  a  technical  or  restricted  con- 
struction of  the  statute.  She  is  not  deprived  of  the  benefits  under 
the  will  because  she  did  not  survive  her  husband  the  year  and  thus 
become  barred  from  recovering  her  dower.  The  legacy  was  given 
her  without  regard  to  the  probable  duration  of  her  life  and  without 
any  condition  whatever,  except  that  it  was  the  limit  of  what  she  was 
to  receive  from  the  estate.  This  case  is  covered  by  the  provisions 
of  the  statute  w^hich  puts  the  widow  in  the  position  of  a  presumed 
acceptance  of  the  legacy,  assuming  that  the  husband  has  provided 
for  her  more  liberally  than  the  law  itself  would  do.  And  whether 
the  lapse  of  the  year,  or  her  death  within  the  year,  prevents  her 
rejecting  the  benefits  of  the  will,  the  fact  remains  that  she  did  not 
enter  upon  the  lands  assigned  to  her  for  lier  dower  or  take  any  pro* 
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oeedings  to  recover  her  dower  during  the  year,  and  the  statute 
declares  that  the  legacy  is  liers  unless  she  does  one  of  those  acts. 
The  year  having  elapsed,  no  act  of  rejection  having  been  done  as 
provided  by  tlie  statute,  the  only  condition  attached  to  the  payment 
of  the  legacy  has  been  fulfilled.  Her  estate  does  not  make  any 
election  for  her  but  the  statute  itself  declares  it. 

The  bringing  of  the  action  seekhig  an  adjudication  that  her  hus- 
band had  in  fact  made  no  will  is  not  an  election  between  her  dower 
and  the  provisions  of  the  will,  but  was  simply  one  step  provided  by 
law  in  determining  whether  her  husband  had  left  a  will  or  not,  and 
is  just  the  case  provided  for  in  section  181  of  the  Real  Proj^erty 
Law  where,  if  an  action  is  pending  during  the  year  to  determine  the 
validity  or  construction  of  the  will,  she  may  obtain  an  order  extend- 
ing her  time  to  make  the  election  so  that  she  may  act  understand- 
ingly.  It  was  not  contended  upon  the  trial  that  the  action  to  set 
aside  the  will  was  an  act  to  recover  her  dower,  and  it  clearly  was 
not.  {Chatriberlain  v.  Chamberlain^  43  N.  Y.  424.)  It  is  only 
claimed  for  it  that  it  showed  an  intention  upon  her  part  not  to  take 
the  provisions  of  the  will.  It  is  clear  that  it  does  not  show  any 
such  intention,  for  two  reasons :  Firsts  she  was  not  called  upon  to 
make  her  election  until  it  was  judicially  established  in  a  tribunal 
provided  for  her  whether  her  husband  had  \\\  fact  made  the  will ; 
and,  second^  section  181  of  the  Ileal  Property  Law  determmes  her 
election  for  her  unless  she  enters  upon  the  real  estate  assigned  to 
her  for  her  dower  or  brings  an  action  to  recover  her  dower  within 
the  year.  During  the  year,  and  at  all  times  until  she  has  renounced 
its  provisions  in  the  manner  provided  by  law,  she  occupies  the  posi- 
tion of  a  legatee.  But  her  legacy,  in  some  respects,  takes  precedence 
over  other  legacies,  for  the  reason  that  it  is  given  to  her  in  satisfac- 
tion of  her  dower,  and  if  she  takes  it  she  extinguishes  her  dower. 
Her  election  to  reject  the  benefits  of  the  will  cannot  be  established 
in  any  other  way  than  in  the  manner  provided  by  the  statute.  The 
death  of  the  widow  within  the  year  does  not  deprive  her  of  the  leg- 
acy, and  her  executor  may  maintain  this  action  to  recover  it.  Judg- 
ment is,  therefore,  directed  in  favor  of  the  plaintiff.  Findings  may 
be  prepared  accordingly. 
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Charles  M.  Mann,    Appellant,  v.  Seneca  Sprout,  Respondent. 

Tender  of  an  amount  conceded  to  be  due  by  a  dtfendant  and  its  payment  into  court  — 
on  the  granting  of  leave  to  the  defetidant  to  amend  his  ansu>er  setting  up  a  counter- 
claim tlie  amourU  deposited  may  be  withdrawn. 

In  an  action  brought  to  recover  the  sum  of  $208.45,  which  the  plaintiff  claimed  to 
be  due  to  him  from  the  defendant  under  a  contract  for  the  construction  of  a 
drain,  the  defendant  interposed  an  answer  in  which  he  alleged  that  the  balance 
due  the  plaintiff  was  $51.35,  and  that  prior  to  the  commencement  of  the  action 
he  had  tendered  such  amount  to  the  plaintiff.  Subsequently  an  order  was  made 
permitting  the  defendant  to  pay  the  sum  of  $51.85  into  court,  which  order 
provided  "  that  the  plaintiff  have  leave  at  any  time  to  take  said  money  out  of 
court." 

While  the  pleadings  were  in  this  condition  and  while  the  money  tendered  by  the 
plaintiff  was  on  deposit  in  court,  but  before  it  had  been  accepted  by  the  plain- 
tiff, the  action  was  tried  and  resulted  in  the  disagreement  of  the  jury.  There- 
after the  defendant,  claiming  that  he  had  discovered  upon  the  trial  that  the 
plaintiff  had  not  constructed  the  drain  according  to  the  contract,  made  a  motion 
for  leave  to  serve  an  amended  answer  setting  up  a  counterclaim  for  $249.55 
damages  which  he  claimed  to  have  sustained  in  consequence  of  such  alleged 
breach  of  the  contract  by  the  plaintiff  and  for  leave  to  withdraw  the  money 
paid  into  court. 

Upon  an  appeal  from  that  portion  of  the  order  granting  the  motion  which  per- 
mitted the  defendant  to  withdraw  the  money  paid  into  court,  it  was 

Held,  that  as  the  payment  into  court  was  made  only  for  the  purpose  of  making 
effectual  the  admission  of  indebtedness  made  by  the  defendant  in  his  original 
answer,  and  as  such  admission  of  indebtedness  was  eliminated  ib  the  proposed 
amended  answer,  the  court  had  power  to  permit  and  was  justified  in  permit- 
ting the  defendant  to  withdraw  the  amount  of  his  tender. 

Spring  and  Williams,  JJ.,  dissented. 
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Appeal  by  the  plaintiff,  Charles  M.  Mann,  from  so  mnch  of  an 
order  of  the  County  Court  of  Niagara  county,  entered  in  the  office  of 
the  clerk  of  the  county  of  Niagara  on  the  3d  day  of  October,  1904,  as 
as  permits  the  withdrawal  by  the  defendant  of  the  amount  of  the  tender 
theretofore  paid  into  court,  pursuant  to  an  order  directing  the  same. 

The  order  appealed  from  permitted  tl>e  defendant  to  serve  an 
amended  answer,  setting  up,  among  other  things,  a  counterclaim  to 
plaintiffs  alleged  cause  of  action,  upon  condition  that  the  defend- 
ant }iay  to  the  plaintiff  the  sum  of  twenty-five  dollars  and  all 
disbursements  incurred  by  the  plaintiff  to  the  date  of  the  seVvice  of 
such  amended  answer ;  and  also  permitted  the  defendant  to  with- 
draw from  court  the  amount  of  the  tender  theretofore  paid  into 
court  pursuant  to  an  order  directing  the  same.  Only  so  much  of 
tlie  order  as  permits  the  withdrawal  of  such  tender  paid  into  court 
is  appealed  from,  and,  therefore,  we  must  assume  that  the  part 
of  the  order  not  appealed  from  was  satisfactory  to  the  plaintiff 
and  that  lie  has  accepted  its  benefits,  viz.,  the  twenty-five  dollars 
costs  and  disbursements  imposed  as  a  condition  of  permitting  the 
defendant  to  serve  such  amended  answer. 

The  action  was  commenced  in  the  County  Court  of  Niagara, 
county  on  the  19th  day  of  December,  1903,  to  recover  $1,331.90, 
being  the  alleged  contract  price  for  constructing  a  ditch  or  drain  in 
the  town  of  Royalton  in  the  county  of  Niagara  and  $15  for  extra 
work  performed  in  connection  therewith,  which  the  defendant  agreed 
to  pay  for,  less  the  sum  of  $1,138.45,  which,  it  is  alleged,  the  defend- 
ant had  paid  upon  said  contract,  leaving,  as  alleged,  due  and  owing 
to  the  plaintiff  from  the  defendant  the  sum  of  $208.45.  The  defend- 
ant by  his  answer  admitted  in  effect  that  the  plaintiff  had  completed 
the  work  alleged  in  his  complaint  to  have  been  perfonned  ;  that  the 
same  was  performed  under  and  pursuant  to  a  contract,  but  he  alleged 
that  the  contract  price  for  such  work  was  only  $1,089 ;  that  he  had 
paid  to  apply  thereon  the  sum  of  $1,038.55 ;  that  no  extra  work  had 
be6n  performed  by  the  plaintiff  for  which  the  defendant  was  liable, 
and  that  there  was  due  and  owing  to  the  plaintiff  only  the  sum  of 
$51.35.  The  defendant  in  his  answer  further  alleged  that  before 
the  commencement  of  the  action  he  tendered  to  the  plaintiff  said 
sum  of  $51.35,  bemg  the  balance  claimed  by  the  defendant  to  be 
due  to  the  plaintiff  on  account  of  such  contract,  and  that  the  same 
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was  deposited  subject  to  tlie  order  of  the  plaintiff ;  tliat  the  plaintiff 
refused  to  accept  such  tender.  Thereafter  an  order  was  made  per- 
mitting the  defendant  to  pay  said  «um  of  $51.85  into  court  by 
paying  the  same  to  the  county  treasurer  of  Niagara  county,  which 
was  done ;  and  said  order  provided  "  that  the  plaintiff  have  leave  at 
any  time  to  take  said  money  out  of  court."  Purauant  to  said  order 
the  money  tendered  to  the  plaintiff  was  paid  to  the  county  treasurer 
and  was  held  and  retained  by  him.  While  the  pleadings  were  as 
above  indicated  and  while  the  money  so  tendered  by  the  plaintiff 
was  on  deposit  with  tlie  county  treasurer  but  not  accepted  by  the 
plaintiff,  the  action  was  tried  and  resulted  in  a  disagreement  of  the 
jury.  Upon  such  trial  the  defendant  claimed  to  have  discovered 
that  the  drain  or  ditch  had  not  been  dug  or  completed  by  the  plain- 
tiff as  provided  for  in  the  contract,  and  that  as  the  result  of  such 
failure  to  dig  or  complete  the  same  the  defendant  had  sustained 
damages  to  the  amount  of  at  least  $249.55,  with  interest  from  the 
time  of  tlie  commencement  of  the  action.  The  defendant  there- 
upon made  a  motion  for  leave  to  serve  an  amended  iinswer  setting 
up  sucli  fact,  alleging  that  he  had  only  recently  discovered  that  the 
drain  had  not  Ijeen  completed,  and  asked  to  be  permitted  to  set  up 
the  damages  sustained  by  him  by  reason  of  the  failure  of  the  plain- 
tiff to  complete  the  drain  as  specified  in  the  contract,  as  a  counter- 
claim, and  alleging  that  the  failure  of  the  plaintiff  to  so  perform  his 
contract  had  not  come  to  his  knowledge  until  a  very  short  time 
previous  to  the  making  of  such  motion.  The  facts  alleged  in  the 
moving  papers  upon  such  motion  were  not  controverted,  and  after 
hearing  both  parties  the  court  permitted  the  defendant  to  serve 
an  amended  answer  setting  up  such  counterclaim,  upon  condition 
that  he  pay  to  the  plaintiff  the  sum  of  $25  and  all  disbursements 
incurred,  and  also,  as  we  have  seen,  permitted  the  defendant  to 
withdraw  the  amount  of  the  tender  paid  into  court  by  him. 

D.  E,  Brong^  for  the  appellant. 

Oeorge  F,  Thompson^  for  the  respondent. 

McLennan,  P.  J. : 

The  question  presented  by  this  appeal  is  whether  or  not  the 
court  has  power  to  permit  an  amendment  of  an  answer  which  shall 
be  effectual  where  the  defendant  has  paid  into  court  an  amount 
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tendered  to  tlie  plaintiff  under  a  mistake  of  fact.  The  question 
as  to  whether  or  not  the  court  improperly  exercised  its  discretion  in 
permitting  tlie  defendant  to  serve  an  amended  answer  in  this  case  is 
not  involved,  as  that  part  of  the  order  is  not  appealed  from.  The 
question  is :  Has  the  court  power  to  relieve  a  defendant  from  the 
effect  of  a  tender  which,  after  the  commencement  of  the  action,  is, 
by  order,  paid  into  court  ? 

A  tender  is  an  admission  by  a  defendant  tliat  he  is  indebted  to 
the  plaintiff  in  a  sum  at  least  equal  to  the  amount  thereof.  If 
accepted  it  ends  the  litigation.  If  not  accepted  the  rights  of  the 
parties  remain  unchanged.  If  such  tender  is  paid  into  court  after 
action  brought,  for  the  purpose  of  keeping  it  good,  the  plaintiff  may 
accept  it  at  any  time.  If  he  does  not  accept  it,  the  litigation  pro- 
ceeds exactly  as  if  such  tender  had  not  been  made,  and  it  only 
affects  the  amount  of  costs  which  the  parties  are  entitled  to  recover, 
except  that  in  any  event  the  plaintiff  is  entitle  to  the  amount  of 
such  tender.  Under  those  circumstances  it  has  been  held  that  the 
amount  so  paid  into  court  becomes  the  property  of  the  plaintiff  and 
that  the  title  passes  from  the  defendant  to  the  plaintiff.  {Becker 
V.  Boon,  61  N.  T.  322 ;  BeH  v.  Supreme  Council^  42  App.  Div. 
170 ;    Wilson  v.  Doran^  39  Hun,  88.) 

In  Becker  v.  Boon  {supra)  the  court  said :  "  The  object  of  pay- 
ment into  court  is  to  place  the  money  tendered  where  plaintiff  will 
be  sure  to  get  it.  It  then  becomes  the  plaintiff's  money  and  the 
defendants  cannot  dispute  his  right  to  it." 

The  foregoing  and  similar  expressions  of  the  courts,  we  think, 
must  have  reference  to  the  condition  of  the  pleadings  or  issues  at 
the  time  the  payment  into  court  was  made. 

In  Taylor  v.  Brooklyn  Eleva/ted  R,  R.  Co.  (119  N.  Y.  561)  it 
was  held,  where  such  a  tender  was  paid  into  court,  that  although 
the  plaintiff  failed  to  prove  a  cause  of  action  he  was  entitled  to  the 
amount  of  the  tender.  Such  holding  was  strictly  in  accordance 
with  the  pleadings  in  that  case.  The  defendant  admitted  that  Tay- 
lor was  entitled  in  any  event  to  recover  the  amount  paid  into  court 
and  the  court  by  its  decision  simply  gave  effect  to  such  unqualified 
admission.  That  is  not  the  attitude  of  the  parties  in  the  case  at  bar. 
By  his  original  answer  the  defendant  admitted  an  indebtedness  to 
the  plaintiff  for  a  certain  amount.     In  order  to  avoid  costs  he  ten- 
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dered  the  amount,  and  after  snit  brought,  in  order  to  make  such 
tender  effectual,  he  paid  the  same  into  court.  As  the  pleadings 
then  stood  the  plaintiff  was  entitled  to  recover  the  amount  of  the 
tender.  Then  the  pleadings  were  changed,  the  issues  to  be  tried 
were  changed,  the  admission  in  the  answer  that  the  defendant  was 
indebted  to  the  plaintiff  was  eliminated,  and  it  seems  quite  clear 
that  the  payment  into  court,  which  was  only  made  for  the  purpose  of 
making  such  admission  effectual,  should  also  be  eliminated.  Suppose 
that  A  demands  payment  from  B  of  a  promissory  note  for  $500 
made  by  him,  claiming  that  the  whole  amount  is  due  and  unpaid. 
B,  honestly  believing  that  he  has  already  paid  only  $100  upon  the 
note,  tenders  to  A  the  balance,  which  he  refuses  to  accept  and 
brings  an  action  to  recover  the  face  of  the  note.  B  in  his  answer 
alleges  the  payment  of  $100  and  pays  the  balance,  $400,  into  court, 
which  A  refuses  to  take  or  accept.  B  thereafter  discovers  that  he 
has  paid  the  full  tmount  of  the  note ;  that  he  has  it  in  his  posses- 
sion marked  paid  and  satisfied  by  A.  Is  B  without  remedy  ?  May 
not  he  be  allowed  to  amend  his  answer  and  be  relieved  from  his  act 
of  payment  into  court?  We  think  the  power  of  the  court  is  suflB- 
ciently  broad  to  prevent  an  injustice  of  that  character,  and  that  the 
fact  that  payment  into  court  has  been  made  under  such  circum- 
stances does  not  restrain  the  court  in  that  regard. 

In  the  case  at  bar,  it  being  practically  conceded  that  the  court 
properly  exercised  its  discretion  in  permitting  the  defendant  to  amend 
his  answer  by  withdrawing  his  admission  of  any  indebtedness  to  the 
plaintiff  and  by  setting  up  a  counterclaim  and  demanding  an  affirma- 
tive judgment,  we  think  the  court  had  the  power  and  was  justified  in 
permitting  the  defendant  to  withdraw  the  money  paid  by  him  into 
court,  which  only  was  made  for  the  purpose  of  making  effectual  his 
admission  of  indebtedness,  which  was  eliminated  by  the  amended 
answer. 

It  follows  that  the  order  appealed  from  should  be  affirmed,  with 
costs. 

HisoooK  and  Stover,  JJ.,  concurred  ;  Spring,  J.,  dissented  in  an 
opinion,  in  whidh  Williams,  J.,  concurred. 

Spring,  J.  (dissenting) : 

The  defendant  tendered  the  money  to  the  plaintiff  before  the 
action  was  commenced,  and  after  its  commencement  paid  the  money 
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into  court  pursuant  to  an  order  therefor  (Code  Civ.  Proc.  §§  781- 
733),  which  provided  :  "  It  is  ordered  that  the  defendant  have  leave 
to  bring  into  court  the  sum  of  $51.35  admitted  by  them  to  be  due 
plaintiff  by  paying  the  same  to  the  County  Treasurer  of  Niagara 
County. 

"  And  it  is  further  ordered  tliat  the  plaintiff  have  leave  at  any 
time  to  take  said  money  out  of  court." 

The  attorneys  for  the  plaintiff  were  notified  of  the  tender. 

The  effect  of  this  tender  was  to  vest  the  title  to  the  money  ten- 
dered in  the  plaintiff.  The  payment  into  court  was  tantamount  to 
a  payment  to  him.  He  could  take  it  at  any  time.  It  was  not  an 
extinguisliment  of  his  claim,  but  only  a  payment  pro  tanto.  The 
defendant  admitted  he  was  indebted  that  much  at  least.  If  the 
plaintiff  recovei-ed  only  one-half  of  the  sum  tendered,  still  he  could 
retain  the  whole  sum,  and  that  would  be  so  even  if  the  defendant 
obtained  a  verdict  in  his  favor.  {Taylor  v.  Brooklyn  Elevated  R,  H, 
Co.,  119  N.  Y.  561 ;  Beil  v.  Supreme  Council^  42  App.  Div.  168.) 

The  first  case  cited  was  for  personal  injuries.  The  defendant, 
pursuant  to  an  order,  paid  into  court  $200  and  costs,  winch  money 
was  not  taken  by  the  plaintiff.  The  defendant  obtained  a  verdict 
at  the  trial.  Thereafter  the  court  ordered  the  money  deposited  to 
be  paid  to  the  plaintiff.  This  was  in  recognition  of  the  proposition 
which  is  fundamental  that  where  a  tender  is  made  and  the  money  is 
paid  into  court  it  irrevocably  belongs  to  the  plaintiff.  The  court 
say :  "  The  moneys  belonged  to  the  plaintiff  from  the  moment  of 
their  deposit,  by  force  of  their  payment  into  court  under  this  order. 

*  *  *  The  payment  into  the  court  is  then  deemed  equivalent  to  an 
acceptance  by  the  plaintiff  of  the  amount  tendered.  The  money 
deposited  is  deemed  in  law  a  payment  to  the  plaintiff  on  account  of 
the  contract  obligation,  or  of  a  conceded  liability  for  the  injury. 

*  *  *  The  Revised  Statutes  and  the  Code  have  extended  the 
common-law  right  of  tender,  so  as  to  permit  a  tender  of  moneys,  or 
their  payment  into  court  where  the  tender  is  refused,  during  the 
pendency  of  an  action.  But  the  effect  under  the  statutes,  as  now 
under  the  Code,  has  always  been  considered  to  be  that  the  plaintiff 
recovers  in  any  event  the  amount  of  the  tender." 

Tliis  money  belonging  to  the  plaintiff  he  had  a  right  to  it  at  any 
App.  Diy.— Vol.  CIL        6 


Digitized  by 


Google 


66  MANN  V.  SPROUT. 


Fourth  Depabtmbnt,  March,  1905.  [Vol.  102. 

time  {Becker  v.  Boon,  61  N.  Y.  317),  and  it  follows  inevitably  that 
the  defendant  had  no  right  to  withdraw  it.  {Murray  v.  Bethune, 
1  Wend.  191 ;  Wilson  v.  Doran,  39  Hun,  88 ;  revd.  but  affd.  as  to 
this  proposition,  110  ]Sr.  Y.  101 ;  1  Rnmsey  Pr.  [2d  ed.]  758.)  The 
rule  is  thus  stated  in  a  sentence  in  the  Encyclopfedia  of  Pleading 
and  Practice  (Yol.  21,  p.  580) :  "As  money  paid  into  court  in  pur- 
suance of  a  tender  belongs  to  the  opposite  party  at  all  events,  it  fol- 
lows that  the  party  paying  the  money  has  no  right  to  withdraw  it." 

The  acceptance  of  the  money  before  trial  is  not  essential  to  trans- 
fer ownership  to  the  person  to  whom  it  is  tendered.  The  liability 
of  the  defendant  does  not  rest  upon  the  action  of  the  plain  tifiE.  The 
defendant  desired  to  stop  interest  and  save  costs,  and  consequently 
he  offered  the  plaintiff  a  certain  sum,  which  the  latter  declined  to 
accept,  and  the  defendant  paid  the  money  into  court,  which  in  effect 
was  a  payment  to  the  plaintiff,  and  the  defendant  received  the  bene- 
fit of  it.  He  cannot  after  a  trial  and  disagreement  of  tlie  jury  as 
in  this  case  or  at  any  time  be  relieved  of  the  effect  of  his  tender,  for 
he  voluntarily  parted  with  the  title,  receiving  benefit  therefor 
deemed  adequate  to  him. 

The  illustration  is  made  that  a  man  may  make  a  payment  into 
court  on  the  supposition  that  he  owed  the  plaintiff  but  afterward 
learn  he  was  in  error,  and  the  suggestion  is  that  he  should  be 
relieved  from  his  imprudent  conduct.  If  in  the  case  instanced  the 
plaintiff  had  absolutely  taken  the  money,  I  assume  there  would  be 
no  claim  that  any  relief  could  be  afforded  to  the  defendant.  In  the 
case  suggested  the  taking  is  of  no  consequence  for  he  only  withdrew 
what  concededly  belonged  to  him.  Whether  in  the  court  or  in  his 
vest  pocket  is  of  no  importance  to  the  defendant.  There  is  no 
greater  hardship  to  the  defendant  in  the  supposititious  case  than  in 
Taylor  v.  Brooklyn  Elevated  B.  R,  Co.  {supra)  where  the  defendant 
made  his  tender  and  then  succeeded  but  still  lost  the  amount  tendered. 

The  bedrock  of  the  principle  in  all  these  cases  is  that  the  tender 
transferred  the  title  beyond  any  regaining  by  the  defendant. 

The  order,  so  far  as  appealed  from,  should  be  reversed,  with  costs, 
and  the  application  to  withdraw  the  tender  should  be  denied. 

Williams,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbarsements.* 
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Edward  S.  Frankb,  Respondent,  v,  Ezra  C.  Havens,  Appellant. 

Attachment  in  the  Municipal  Court  of  Buffalo  —  what  affldamte  do  not  confer 
jurisdiction  —  effect  of  a  general  appearance  by  a  defendant  not  served  and  his 
neglect  to  move  to  dismiss  the  attachment  until  an  adiourned  day  —  it  is  not  a 
waiver  of  a  want  of  jurisdiction  in  t7ie  court  to  issue  it. 

A  motion  for  a  warrant  of  attachment  in  an  action  brought  in  the  Municipal 
Court  of  the  city  of  ihifiPalo  was  based  on  three  affidavits  made  by  different 
afllants.  The  first  affidavit  alleged  that  the  defendant  told  the  affiant  tlmt  he, 
the  defendant,  was  going  to  leave  Bufftilo  and  was  going  to  Bt.  Louis,  and  that 
the  defendant  had  left  Buffalo.  The  second  affidavit  stated  that  the  defendant 
told  the  affiant  that  he  was  packing  his  household  goods  and  was  about  to 
leave  Buffalo;  that  he  was  going  to  Baltimore,  and  then  possibly  to  Atlantic 
City.  The  third  affidavit  stated  that  the  affiant  went  to  the  defendant's  place 
of  business  and  was  informed  by  an  employee  that  he  had  gone  to  Baltimore, 
and  from  there  was  going  to  Washington  and  then  to  St.  Louis.  The  affi- 
davits did  not  suggest  that  the  defendant's  departure  from  Buffalo  was  not 
temporary  or  made  in  the  regular  course  of  business  or  for  pleasure,  or  that 
the  defendant  left  Buffalo  with  intent  to  defraud  his  creditors,  or  for  the  pur- 
pose of  avoiding  service  of  process,  or  to  remove  his  property  beyond  the 
jurisdiction  of  the  court. 

Hdd,  that  the  affidavits  were  insufficient  under  subdivision  2  of  section  2906  of 
the  Code  of  Civil  Procedure  to  confer  jurisdiction  on  the  court  to' issue  the 
attachment; 

That  the  defendant,  by  appearing  generally  in  the  action  on  the  return  day  of 
the  summons,  and  by  neglecting  to  move  to  vacate  the  attachment  on  that 
day,  did  not  waive  his  right  to  move  for  the  vacation  of  the  attachment  on  the 
sdjoumed  day. 

Semble,  that  it  was  the  duty  of  the  judge  to  have  granted  the  motion  to  vacate 
the  attachment  whenever  the  motion  was  made  or  upon  his  own  motion. 

Williams.  J.,  dissented. 

Appeal  by  the  defendant,  Ezra  0.  Havens,  from  bo  much  of  a 
judgment  of  the  Municipal  Court  of  the  city  of  BufiEalo  in  favor  of 
the  plaintiff,  entered  on  the  26th  day  of  July,  1904,  as  refuses  to 
vacate  a  warrant  of  attachment  theretofore  granted  in  the  action. 

The  action  was  commenced  in  the  Municipal  Court  of  the  city  of 
BafEalo  on  the  10th  day  of  June,  1904.  On  that  day  a  warrant  of 
attachment  was  issued  by  a  judge  of  said  court,  which  upon  the 
same  day  was  executed  by  a  constable  to  whom  it  was  delivered,  by 
levying  upon  certain  personal  property  belonging  to  the  defendant, 
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consisting  of  money,  cigars,  fixtures  and  appliances  in  and  used  in 
connection  with  a  barber  shop  being  run  by  said  defendant.  The 
summons  was  made  returnable  on  the  17th  day  of  June,  1904,  at 
which  date  both  parties  appeared,  the  defendant  appearing  generally 
by  counsel,  and  the  case  was  adjourned  until  the  7th  day  of  July, 
1904,  at  which  time  tlie  defendant  asked  for  leave  to  withdraw  his 
general  appearance  and  for  leave  to  appear  specially  and  make  a 
motion  to  vacate  the  attachment.  The  motion  to  withdraw  the  gen- 
eral appearance  was  denied  and  the  trial  then  proceeded,  and  after 
hearing  all  the  evidence  the  judge  determined  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  twelve  dollars  and  thirty- 
two  cents  and  rendered  judgment  against  the  defendant  for  that 
amount,  besides  two  dollars  and  ninety-five  cents  costs,  and  denied 
the  defendant's  motion  to  vacate  the  warrant  of  attachment.  The 
defendant  practically  concedes  that  he  was  indebted  to  the  plaintiflF 
in  the  amount  for  which  judgment  was  rendered  against  him,  and 
only  appeals  from  that  part  of  the  judgment  which  refuses  to  vacate 
the  warrant  of  attachment. 

Charles  JVewtariy  for  the  appellant. 

Marry  Z,  Marshall,  for  the  respondent. 

McLennan,  P.  J. : 

The  affidavits  wholly  fail  to  state  facts  sufficient  to  give  the  judge 
jurisdiction  to  issue  the  warrant  of  attachment.  Subdivision  2  of 
section  2906  of  the  Code  of  Civil  Procedure  provides  that  in  order 
to  entitle  the  plaintiff  to  a  warrant  of  attachment  he  must  show  by 
affidavit  "  if  the  defendant  is  a  natural  person  and  a  resident  of  the 
State,  that  he  has  departed  or  is  about  to  depart  from  the  county 
where  he  last  resided  with  intent  to  defraud  his  creditors  or  to  avoid 
the  service  of  a  summons ;  or  keeps  himself  concealed  with  the  like 
intent ;  or  *  *  *  that  he  *  *  *  has  removed  or  is  about 
to  remove  property  from  the  county  where  the  defendant  being  a 
natural  person  last  resided,  *  *  *  or  from  the  county  in  which 
the  action  is  brought,  with  intent  to  defraud  his  *  *  *  creditors; 
or  has  assigned,  disposed  of  or  secreted,  or  is  about  to  assign,  dispose 
of  or  secrete  property  with  the  like  intent" 
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The  affidavits  npon  which  the  warrant  of  attachment  was  granted 
wholly  fail  to  establish  any  such  facts.  The  first  affidavit,  that  of 
Robert  McDonald,  simply  states  that  the  defendant  told  the  affiant 
that  he,  the  defendant,  was  going  to  leave  Buffalo  and  going  to  St. 
Louis  and  that  the  defendant  had  left  Buffalo.  The  next  affidavit, 
that  of  Arthur  McDonald,  simply  states  that  the  defendant  told  the 
affiant  tliat  he  was  packing  his  household  goods  and  was  about  to 
leave  Buffalo ;  that  he  was  going  to  Baltimore  and  then  possibly  to 
Atlantic  City.  The  third  affidavit,  that  of  John  F.  Fay,  shows  that 
the  affiant  went  to  the  defendant's  place  and  was  informed  by  an 
employee  that  he  had  gone  to  Baltimore  and  from  there  was  going 
to  Washington  and  then  to  St.  Louis.  There  is  not  a  word  in  any 
of  the  affidavits  to  indicate  that  the  departure  from  Buffalo  by  the 
defendant  was  not  temporary,  made  in  the  regular  course  of  busi- 
ness or  for  pleasure.  There  is  no  suggestion  in  the  affidavits  that 
the  defendant  left  Buffalo  with  intent  to  defraud  his  creditors,  for 
the  purpose  of  avoiding  service  of  process  or  to  remove  his  property 
beyond  the  jurisdiction  of  the  court. 

We  think  it  must  follow  as  matter  of  law  that  the  judge  of  the 
Municipal  Court  had  no  jurisdiction  to  issue  the  warrant  of  attach- 
ment in  question.  The  defendant  was  indebted  to  the  plaintiff  for 
a  small  amount,  and  the  plaintiff  had  the  legal  right  to  bring  an 
action  in  the  Municipal  Court  to  recover  such  amount.  Being  thus 
concededly  indebted,  the  defendant  properly  appeared  generally  in 
the  case  and  thus  gave  the  judge  jurisdiction  of  the  action,  although 
personal  service  of  the  summons  upon  him  had  not  been  made. 
Such  appearance  was  made  by  the  defendant  on  the  return  day  of 
the  summons,  and  the  case  was  adjourned  to  a  subsequent  day,  to 
wit,  the  7th  day  of  July,  1904,  at  which  time  the  defendant  asked 
leave  to  withdraw  his  general  appearance  and  for  leave  to  appear 
specially  to  make  a  motion  to  vacate  the  attachment.  The  motion 
to  withdraw  the  general  appearance  was  denied  and  the  case  was 
adjourned  from  time  to  time  until  the  25th  day  of  July,  1904,  at 
which  time  the  parties  again  appeared  and  the  defendant  made  a 
motion  to  dismiss  the  attachment,  which  was  denied.  The  case  was 
further  adjourned  until  the  26th  day  of  July,  1904,  at  which  time 
proofs  were  heard  and  judgment  rendered  as  above  stated. 

We  think  the  motion  to  vacate  the  attachment  was  seasonably 
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and  properly  made.  Section  2916  of  the  Code  of  Civil  Procedure 
provides:  "A  defendant  whose  property  has  be^n  attached,  may 
upon  the  return  of  the  summons  apply  to  the  justice  who  issued  the 
warrant  of  attachment  to  vacate  or  modify  it  or  to  increase  the 
plaintiffs  security.  Such  an  application  may  be  founded  upon  the 
papers  upon  which  the  warrant  was  granted  *  *  *.  The  justice 
may,  upon  the  return  of  the  summons  or  at  any  other  time  to  which 
the  action  is  adjourned,  vacate  the  warrant  of  attachment  upon  his 
own  motion  if  he  deems  the  papers 'upon  which  it  was  granted 
insufficient  to  authorize  it."  Section  2917  provides :  "  Vacating  the 
warrant  of  attachment  does  not  afifect  the  jurisdiction  of  the  jus- 
tice to  hear  and  determine  the  action  where  the  defendant  has 
appeared  generally  in  the  action." 

It  would  seem  that  the  defendant  proceeded  in  accordance  with 
these  provisions  of  the  Code  of  Civil  Procedure.  Although  not 
personally  served  with  the  summons  he  appeared  generally  in  the 
action,  wliich  gave  the  justice  jurisdiction,  and  he  moved  to  vacate 
the  attachment,  which,  as  we  have  seen,  the  justice  had  no  jurisdic- 
tion to  grant.  In  view  of  the  provisions  of  section  2916  of  the 
Code  of  Civil  Procedure  we  think  it  cannot  be  held  that  the 
defendant  had  waived  his  right  to  have  the  warrant  of  attach- 
ment vacated  because  he  failed  to  move  upon  the  day  when  the 
summons  was  returnable.  It  was  the  duty  of  the  judge  to  have 
granted  such  motion  whenever  made,  or  upon  his  own  motion  when 
his  attention  was  called  to  the  fact  that  the  affidavits  upon  which  it 
was  granted  did  not  state  facts  sufficient  to  give  him  jurisdiction  to 
grant  the  same. 

We  think  the  affidavit  of  Henry  L.  Marshall,  which  appears  in 
the  printed  record,  to  the  effect  that  there  were  negotiations  in 
respect  to  adjusting  the  suit,  and  that  the  defendant  agreed  to  pay  a 
certain  amount  upon  the  indebtedness  upon  condition  that  the  goods 
attached  should  be  released,  and  that  the  goods  were  released  by 
reason  of  said  agreement,  has  no  bearing  or  effect  upon  this  contro- 
versy. Such  affidavit,  so  far  as  appears  by  the  return  of  the  Munici- 
pal Court,  was  not  presented  to  the  court  and  was  not  considered 
upon  the  determination  of  the  motion  to  vacate  the  attachment. 

We  conclude  that  the  judgment,  in  so  far  as  it  refuses  to  vacate 
the  warrant  of  attachment  which  was  levied  upon  the  goods  and 
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chattels  of  the  defendant,  should  be  reversed,  and  that  the  warrant 
of  attachment  should  be  vacated,  with  costs  of  this  appeal. 

All  concurred,  except  Williams,  J.,  who  dissented,  and  Stover, 
J.,  not  sitting. 

Judgment  reversed  and  warrant  of  attachment  vacated,  with  costs. 


RoBEBT  A.  Pelin,  as  Administrator,  etc.,  of  Ernest  D.  Pelin, 
Deceased,  Appellant,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Respondent. 

Xegligence  —  injury  to  an  engineer  fiwn  a  coUieion  toith  a  train,  the  crew  of  which 
hoe  worked  ''for  more  than  ttoenty-four  cantecutive  hours  "  in  violation  of  tlie 
Labor  Law. 

In  an  action  brought  to  recover  damage*  resulting  from  the  death  of  the  plain- 
tiff*s  intestate,  it  appeared  that  at  the  city  of  Oswego  at  three  a.  m.  on  April 
4,  1901,  the  defendant  railroad  company  called  a  crew  to  take  a  freight  train  a 
distance  of  thirty-five  miles  and  return;  that  by  reason  of  an  accumulation  of 
freight  and  other  obstacles  the  train  was  much  retarded  and  on  its  return  trip 
arrived  at  Hannibal  about  two  o*clock  on  the  following  morning,  where  it  was 
sidetracked  to  permit  the  passing  of  a  train  known  as  the  Wabash  Flyer  which 
was  due  at  the  station  about  four-twenty,  but  was  about  thirty  minutes  late; 
that  on  the  morning  in  question  the  flyer  was  being  operated  in  two  sections. 

The  engineer  of  the  locomotive  drawing  the  first  section  testified  that  there  were 
green  markers  on  his  locomotive  denoting  th^t  he  was  followed  by  a  second 
section  and  that  as  he  passed  the  freight  train  he  gave  the  signal  blasts  which 
were  intended  to  inform  the  crew  of  the  freight  train  that  the  second  section 
was  following.  After  the  first  section  of  the  flyer  passed,  the  freight  train  was 
run  on  the  main  track  where  it  collided  with  the  second  section  of  the  flyer,  in 
consequence  of  which  the  plaintiff's  intestate,  who  was  a  fireman  employed  on 
the  locomotive  attached  to  the  second  section,  received  injuries  from  which  he 
died. 

The  fireman  on  the  freight  train  testified  that  he  was  asleep  when  the  first  section 
of  the  flyer  came  along  and  that  he  was  awakened  by  it,  but  that  be  did  not 
see  the  green  markers  or  hear  the  signal  blasts.  He  testified  that  when  he 
awoke  the  engineer  of  the  freight  train  was  sitting  in  his  place  with  his  head 
on  his  arm.  but  that  the  witness  did  not  know  whether  or  not  he  was  asleep. 
The  engineer  of  the  freight  train  testified  that  he  was  awake,  but  that  he  did 
not  hear  the  signal  blasts  or  observe  the  markers  oa  the  locomotive  attached 
to  the  first  section  of  the  flyer, 
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Section  7  of  the  Labor  Law  (Laws  of  1897,  chap.  415)  provides  as  follows:  '*  No 
person  or  corporation  operating  a  line  of  railroad  of  thirty  miles  in  length  or 
over,  in  whole  or  in  part  within  this  State,  shall  permit  or  require  a  conductor, 
engineer,  fireman  or  trainman,  who  has  worked  in  any  capacity  for  twenty- 
four  consecutive  hours,  to  go  again  on  duty  or  perform  any  kind  of  work, 
until  he  has  had  at  least  eight  hours*  rest.'' 

Held,  that  a  judgment  dismissing  the  plaintiff's  complaint  should  be  reversed; 

That  the  reasons  which  impelled  the  railroad  company  to  violate  the  statute 
quoted  were  immaterial,  and  that  such  violation  constituted  proof  of  negli- 
gence on  its  part; 

That  a  railroad  company,  which  violates  the  statute  quoted,  runs  the  risk  of  lia- 
bility for  any  personal  injuries  sustained  by  its  employees  which  are  the 
proximate  result  of  exhaustion  or  inattention  caused  by  working  overtime; 

That,  in  the  case  at  bar.  the  jury  might  properly  find  a  causal  connection  between 
the  violation  of  the  statute  and  the  collision. 

McLennan,  P.  J.,  and  Stover,  J.,  dissented. 

Appeal  by  the  plaintiff,  Robert  A.  Pelin,  as  administrator,  etc., 
of  Ernest  D.  Pelin,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk 
of  the  county  of  Oswego  on  the  12tli  day  of  April,  1902,  upon  the 
dismissal  of  the  complaint  by  direction  of  the  court  after  a  trial  at 
the  Oswego  Trial  Term. 

The  action  was  commenced  on  the  23d  day  of  November,  1901, 
to  recover  damages  sustained  by  the  next  of  kin  of  plaintiff's  intes- 
tate because  of  his  death,  alleged  to  have  been  caused  solely  through 
the  negligence  of  the  defendant. 

D.  P,  Morehouse^  for  the  appellant. 

Heni^  PurceUy  for  the  respondent. 

Spring,  J. : 

The  plaintiff's  intestate,  a  fireman  on  an  engine  of  the  defendant, 
was  killed  at  a  collision  at  Hannibal  in  tliis  State. 

The  men  composing  the  freight  crew  were  called  at  Oswego  by 
an  agent  of  the  defendant  before  three  o'clock  in  the  morning  of 
the  4th  of  April,  1901,  to  take  their  train,  which  was  expected  to 
leave  at  four-thirty  that  morning,  although  in  fact  it  did  not  get 
away  until  some  time  later.  The  trip  was  a  short  one  —  only  to 
Wallington,  a  distance  of  thirty-five  miles,  and  return.  By  reason 
of  an  accumulation  of  freight  and  other  obstacles  the  train  was  much 
retarded,  and  on  its  return  trip  arrived  at  Hannibal  station  alx>ut 
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two  o'clock  the  following  morning.  After  unloading  some  freight 
at  that  place  the  train  was  run  onto  a  siding  to  await  the  passage 
of  the  Wahasli  Flyer,  which  was  a  west-bound  passenger  train  due  to 
pass  Hannibal  abont  four-twenty,  but  on  that  morning  arrived  about 
thirty  minutes  late. 

The  engineer  of  the  flyer  testified  that  there  were  signals  or 
markers  on  his  engine  denoting  that  he  was  followed  by  a  second 
section,  and  he  fartlu^r  testified  that  as  he  passed  the  freight  train 
he  gave  the  blasts  which  also  were  intended  to  inform  the  crew  of 
that  train  that  a  second  section  was  behind.  After  the  flyer  passed 
the  freight  train  was  run  on  the  main  track  and  collided  with  the 
second  section  mentioned  and  which  consisted  only  of  a  light  engine 
with  tender,  and  Polin,  the  plaintiffs  intestate,  who  was  the  fireman 
on  that  engine,  received  injuries  .from  which  he  shortly  died.  Tlie 
fireman  on  the  freight  train  testified  that  he  was  asleep  when  the 
flyer  came  along  and  was  awakened  by  it,  but  did  not  see  the 
markers  or  hear  the  signal  blasts.  He  testified  that  when  he  awoke 
the  engineer  was  sitting  in  his  place  with  his  head  on  his  arm,  but 
the  witness  did  not  know  that  he  was  asleep.  The  engineer  testified 
that  he  was  awake,  but  did  not  hear  the  signal  blasts  or  observe  the 
signal  markers  on  the  front  of  the  engine  of  the  flyer.  One  Murray 
accompanied  the  freight  train  from  Oswego  to  Wallington  and  then 
joined  the  crew  on  its  return  trip  as  a  fireman,  and  he  testified  that 
he  was  asleep  in  the  caboose,  but  was  awakened  by  the  whistling  of 
the  approaching  flyer  before  it  reached  the  station.  By  his  subse- 
quent testimony  the  witness  leaves  it  somewhat  uncertain  whether 
he  was  asleep  or  awake  at  the  time  the  train  approached. 

Section  7  of  chapter  415  of  the  Laws  of  1897,  so  far  as  pertinent, 
reads  as  follows:  "No  person  or  corporation  operating  a  line  of 
railroad  of  thirty  miles  in  length  or  over,  in  whole  or  in  part  within 
this  State,  shall  permit  or  require  a  conductor,  engineer,  fireman  or 
trainman,  who  has  worked  in  any  capacity  for  twenty-four  consecu- 
tive hours,  to  go  again  on  duty  or  perform  any  kind  of  work,  until 
he  has  had  at  least  eight  hours'  rest." 

The  crew  of  this  freight  train  had  been  in  service  continuously 
from  three  o'clock  in  the  morning  of  April  fourth  until  the  time  of 
the  accident,  which  was  about  five  o'clock  in  the  morning  of  April 
fifth.     They  had,  therefore,  worked  for  more  than  "  twenty-four  con- 
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secutive  hours,"  and  were  starting  to  complete  their  return  trip  to 
Qswego  when  the  collision  occurred.  They  were,  thetetore^perfbrmr 
ing  work  after  the  lapse  of  twenty-fonr  hours'  continuous  employ- 
ment for  the  defendant,  and  that  successive  uninterrupted  serv- 
ice was  precisely  what  the  statute  quoted  was  designed  to  prevent. 

The  statute  is  for  the  protection  of  employees  liable  to  be  injured 
by  the  carelessness  or  oversight  of  coemployees  caused  by  exhaus- 
tion induced  by  long-continued  application  to  work.  The  intention 
of  the  employer  or  its  agents  is  of  no  importance  in  the  construction 
of  this  statute.  In  this  instance  they  may  have  reasonably  antici- 
pated that  the  train  would  reach  Oswego  on  its  return  trip  within 
twenty-four  hours  of  its  departure  from  that  city,  but  the  liabihty 
if  any  arises  from  the  existence  of  the  overtime  employment  for- 
bidden by  the  statute  and  is  mitigated  in  nowise  by  the  motives  or 
reasons  which  impelled  the  infraction  of  the  law. 

A  railroad  company  with  a  crew  out  on  a  train  for  more  than 
twenty-four  hours  may  elect  to  have  the  trip  completed  by  the  same 
crew.  If  so  it  runs  the  risk  of  liability  for  any  injuries  sustained 
by  any  of  its  coemployees,  and  which  is  the  proximate  result  of 
exhaustion  or  inattention  caused  by  such  working  overtime.  The 
defendant's  agents  at  all  times  keep  in  touch  with  the  movements  of 
its  trains  and  can  readily  regulate  and  control  them.  They,  there- 
fore, jt?^r7/ii^^<?c?  this  crew  to  perform  work  in  continuing  its  trip  to 
Oswego  although  the  men  had  already  been  more  than  twenty-four 
consecutive  hours  in  its  employment. 

The  jury  had  a  right  to  say  that  the  fact  that  the  fireman  was 
asleep  was  due  to  over-exhaustion  by  reason  of  his  protracted 
employment,  and  that  the  collision  might  not  have  occurred  had  he 
been  in  his  normal  wakeful  condition.  The  engineer  may  not  have 
been  asleep  when  the  train  approached.  He  did  not  hear  the 
signals  of  warning  or  see  the  signal  markers,  the  significance  of 
which  he  well  understood.  His  omission  to  see  or  hear  these  signals 
the  jury  may  have  found  was  due  to  his  exhaustion,  superinduced 
by  his  application  to  work  for  more  than  twenty-four  hours  without 
cessation.  It  is  not  necessary  for  the  plaintiff  to  prove  that  the 
engineer  was  asleep.  If  by  reason  of  his  dazed  mental  condition, 
caused  by  his  protracted  employment  beyond  the  limits  of  the  time 
fixed  by  the  statute,  he  was  unable  to  apprehend  clearly  liis  duties, 
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and  the  coUisioa  thereby  resnlted,  then  the  case  is  within  the  com- 
pass of  the  statute. 

The  jury  may  also  have  found  the  causal  connection  between  the 
violation  of  the  statute  and  the  collision.  The  bare  fact  of  the  per- 
formance of  the  work  prohibited,  with  the  injury  resulting,  is  proof 
of  negligence.  In  Marino  v.  Lehrnaier  (173  N.  Y.  530),  in  con- 
struing section  70  of  the  Labor  Law  (Laws  of  1897,  chap.  415), 
which  liad  been  infringed,  this  language  occurs  (at  p.  535) :  "  Our 
attention,  liowever,  has  been  called  to  no  statute  prohibiting  the 
doing  of  an  act  which  is  dangerous  to  the  life  or  health  of  others,  in 
which  it  has  been  held  that  the  jury  may  not  find  negligence  and  a 
liability  for  damages  resulting  from  the  doing  of  the  prohibited  act." 

A  breach  of  this  statute  gives  a  cause  of  action  to  one  injured  by 
reason  of  its  violation.  (  WiMy  v.  Mulledy^  78  N.  Y.  310 ;  Stewart 
V.  Ferguson^  164  id.  653.) 

In  the  interpretation  of  a  statute  of  this  kind  it  is  essential  to 
keep  in  mind  the  purpose  of  its  enactment.  An  employee  is 
debarred  from  recovering  for  injuries  sustained  through  the  negli- 
gence of  a  fellow-workman.  With  that  protection  to  the  employer, 
the  Legislature  deemed  it  just,  therefore,  to  tlie  workman  to 
safeguard  the  employment  by  requiring  that  the  efficiency  of 
coeraployees  be  kept  at  a  fairly  high  standard.  One  of  tiie  means 
in  securing  that  object  was  to  put  a  restriction  upon  the  consecutive 
hours  a  conductor,  engineer,  fireman  or  trainman  was  to  be  on  duty. 
The  danger  of  the  employment  and  the  wisdom  of  reducing  peril 
to  a  minimum  as  far  as  might  be  accomplished  by  statutory  safe- 
guards also  induced  the  legislation  and  it  should  be  given  a  reason- 
ably liberal  construction  to  make  eflEective  tlie  praiseworthy  purpose 
sought  to  be  obtained  by  its  observance. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 

Williams  and  Hiscock,  JJ.,  concurred ;  McLknnan,  P.  J.,  dis- 
sented in  an  opinion  in  which  Stovbb,  J.,  concurred. 

McLennan,  P.  J.  (dissenting) : 

On  the  5th  day  of  April,  1901,  plaintiffs  intestate  was,  and  for 
some  time  previous  had  been,  employed  by  the  defendant  as  a  loco- 
motive fireman.     At  about  four  o'clock  in  the  morning  of  that  day 
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a  light  engine  upon  which  he  was  fireman  started  from  the  city  of 
Oswego  going  west  on  defendant's  railroad,  rnnninjg  as  the  second 
section  of  train  No.  110,  or  the  "Wabash  Flyer,"  so  called.  Such 
engine  or  second  section  following  the  flyer  was  required  by  the 
rules  of  the  defendant  to  keep  at  least  five  minutes  behind  it 
Upon  the  front  of  the  engine  drawing  the  flyer  or  train  No.  110 
there  were  two  green  lights,  one  on  each  side,  which  by  the  rules  of 
the  company  indicated  that  it  was  being  followed  by  a  second  sec- 
tion. At  the  time  in  question  a  freight  train  headed  east  was 
standing  on  a  siding  at  the  Hannibal  station.  The  crew  of  such 
freight  train,  consisting  of  the  engineer,  fireman,  conductor  and  two 
trainmen,  did  not  observe  the  green  lights  in  front  of  the  engine  of 
the  flyer  which  indicated,  as  we  have  seen,  that  a  second  section  was 
following,  and  immediately  after  the  flyer  passed  the  station  at 
about  four-forty-five  a.  m.,  the  freight  train  was  run  onto  the  main 
track  and  was  proceeding  east  on  its  way  to  Oswego.  It  had  not 
gone  on  the  main  track  to  exceed  twenty  or  thirty  rods  when  the 
light  engine  upon  which  plaintiff's  intestate  was  fireman  came 
around  a  curve  and  came  into  collision  with  the  engine  of  the  freight 
train  and  he  was  injured  in  such  manner  as  to  cause  his  death  a 
few  days  later.  The  evidence  tends  to  show  that  the  crew  of  the 
freight  train  failed  to  observe  the  green  lights  on  the  engine  of  the 
flyer  and  thus  to  note  that  a  second  section  was  following,  because 
such  crew,  or  at  least  the  flreman,  whose  especial  duty  it  was  to  look 
out  for  and  observe  the  same,  was  asleep,  and  that  the  accident 
resulted  because  of  his  failure  and  that  of  his  associates  to  observe 
such  lights,  and  because  the  crow  of  the  freight  train  did  not  know 
that  a  second  section  of  train  No.  110  was  following  the  first  section, 
and,  therefore,  went  onto  the  main  track  directly  in  front  of  the 
rapidly  approaching  second  section,  and  so  notwithstanding  the  evi- 
dence tends  to  show  that  the  whistle  upon  the  engine  of  the  flyer 
was  sounded  in  such  manner  as  to  indicate  that  it  was  approaching 
and  was  to  pass  the  Hannibal  station. 

There  is  no  suggestion  that  the  rules  of  the  defendant  governing 
the  operation  of  the  trains  in  question  were  defective ;  that  the 
employees  upon  both  trains  were  not  entirely  familiar  with  them, 
or  that  they  were  not  entirely  adequate  to  protect  such  employees 
against  an  accident  like  the  one  in  question  if  they  had  heeded  and 
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obeyed  tbem.  Neither  is  there  any  suggestion  in  the  evidence  that  any 
of  the  employees  were  not  competent  and  experienced  railroad  men. 

The  sole  ground  of  negligence  on  the  part  of  the  defendant  urged 
by  the  learned  counsel  for  the  appellant  is  that  the  defendant  had 
violated  section  7  of  chapter  415  of  the  Laws  of  1897  in  that  it  had 
required  and  permitted  the  conductor,  engineer  and  fireman  in  charge 
of  the  freight  train*  to  work  for  more  than  twenty-four  consecutive 
hours ;  that  as  a  result  of  such  continued  work  those  men  became 
exhausted,  incapable  of  properly  discharging  their  respective  duties, 
aud  for  that  reason  failed  to  observe  that  a  second  section  was  follow- 
ing the  first  section  of  the  flyer  or  train  No.  110,  and  that  the  accident 
resulted  because  of  such  exhaustion  and  incapacity.  PlaintiflE's  counsel 
ill  his  points  does  not  argue  or  claim  that  the  charge  of  actionable  negli- 
gence against  the  defendant  can  be  sustained  upon  any  other  theory. 

It  appears  that  the  crew  of  the  freight  train  were  called  for  duty 
in  the  city  of  Oswego,  where  they  resided,  about  or  shortly  before 
three  o'clock  in  the  morning  of  the  fourth  day  of  April,  to  prepare 
to  take  the  freight  train  in  question,  composed  of  an  engine,  tender 
and  fourteen  cars,  to  Wallington,  a  station  on  defendant's  road 
thirty-five  miles  westerly  from  the  city  of  Oswego.  The  freight 
train  was  not  got  ready  until  seven-twenty  a.  m.,  when  it  started 
witli  its  regular  crew.  The  only  work  to  be  done  in  going  from 
Oswego  to  Wallington  was  to  cut  out  and  leave  at  Hannibal  one  car. 
The  train  reached  Wallington  about  noon  and  while  there  the  crew 
got  an  order  to  do  some  switching,  which  they  did.  After  such 
switching  was  done  they  waited  for  orders  and  finally  left  for  Oswego 
at  six-fifteen  p.  m.  upon  receiving  orders  so  to  do,  then  having  a 
train  composed  of  an  engine,  tender,  twenty  cars  and  caboose.  At 
Wallington  two  additional  brakemen  were  taken  on  so  that  on  the 
return  trip  the  crew  consisted  of  the  engineer,  fireman,  conductor 
and  four  trainmen.  Stops  were  made  at  the  different  stations 
between  Wallington  and  Hannibal  and  switching  done.  The  train 
arrived  at  Hannibal  about  two  a.  m.  Freight  was  unloaded  there 
and  several  cars  were  switched.  After  that  work  was  done  the 
freight  train  went  onto  the  siding  to  wait  for  the  flyer  to  pass ;  the 
conductor  and  trainmen  went  into  the  caboose,  the  engineer  and 
fireman  remained  on  the  engine,  and,  as  we  have  seen,  the  evidence 
tends  to  show  that  the  fireman,  and  perhaps  others  of  the  crew,  went 


Digitized  by 


Google 


78      PELIN  V.  N.  T.  CENTRAL  &  H.  R.  R.  R.  CO. 


FouBTH  Department,  March,  1905.  [Vol.  102. 

to  sleep.  At  least,  when  the  flyer  passed  none  of  the  crew  observed 
the  green  lights  on  the  engine,  which  indicated  that  a  second  sec- 
tion was  following,  and  so  moved  the  freight  train  out  upon  the 
main  track  and  started  for  Oswego,  when,  after  proceeding  a  few 
rods,  the  collision  occurred. 

The  run  from  Oswego  to  Wallington,  a  distance  of  thirty-five 
miles,  as  a  rule  did  not  take  to  exceed  three  hours.  The  round  trip 
was  usually  made  in  much  less  time  than  upon  the  day  in  question. 
Upon  that  day  additional  time  was  consumed  because  of  an  accu- 
mulation of  freight  at  Wallington  and  other  stations,  resulting  from 
a  severe  snow  storm  which  had  occurred  some  time  previous.  The 
crew  of  the  freight  train  before  leaving  Oswego  on  the  morning  of 
April  fourth  had  had  ample  time  and  opportunity  for  rest ;  so  far 
as  appears,  tlie  full  time,  eight  hours,  mentioned  in  tlie  statute. 
None  of  them  complained  of  having  been  overworked  or  that  they 
were  exhausted,  and  no  complaint  of  that  kind  was  made  by  any 
member  of  the  crew  while  on  the  trip  and  before  the  accident.  The 
defendant  had  plenty  of  other  men  in  its  employ  to  take  the  place  of 
any  member  of  the  crew  of  the  train  in  question  if  he  had  asked  to 
be  relieved,  or  if  informed  that  he  was  exhausted  or  for  any  reason 
incapacitated  from  performing  his  work,  and  upon  such  information 
coming  to  the  defendant  it  always  furnished  additional  or  other  men 
to  operate  its  trains. 

The  foregoing  facts,  which  we  think  the  evidence  tended  to  prove, 
it  is  urged  establish  actionable  negligence  on  the  part  of  the  defend- 
ant when  considered  in  connection  with  the  provisions  of  the  statute 
to  which  attention  has  been  called.  (Laws  of  1897,  chap.  415,  §  7.) 
The  act  provides  as  follows :  "  No  person  or  corporation  operating 
a  line  of  railroad  of  thirty  miles  in  length  or  over,  in  whole  or  in  part 
within  this  State,  shall  permit  or  require  a  conductor,  engineer, 
fireman  or  trainman,  who  has  worked  in  any  capacity  for  twenty- 
four  consecutive  hours,  to  go  again  on  duty  or  perform  any  kind  of 
work,  until  he  has  had  at  least  eight  hours'  rest." 

It  is  well  settled  that  a  violation  of  a  statutory  duty  or  require- 
ment is  evidence  of  negligence  and  gives  a  cause  of  action  in  favor 
of  any  one  entitled  to  its  observance  who  is  injured  by  its  breach. 
{MaAno  v.  Lehmaier^  173  N.  T.  530 ;  Willy  v.  MvUedy^  78  id. 
310 ;  Hvda  v.  American  Glucose  Go,^  154  id.  474.) 
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We  think,  if  the  statute  in  question  is  given  a  fair  and  reasonable 
interpretation,  it  cannot  be  said  upon  the  evidence  in  this  case  that 
the  defendant  was  guilty  of  a  violation  of  its  provisions.  Its  pur- 
pose was  to  prevent  a  railroad  company  from  sending  out  a  train 
with  a  crew  of  men  who  had  not  had  at  least  eight  houra  of  rest 
after  having  worked  for  twenty-four  consecutive  hours.  We  think 
the  Legislature  did  not  intend  to  provide  that  if  a  railroad  company 
sends  out  a  train  manned  with  a  proper  crew  to  make  a  trip  which 
is  usually  made  in  twelve  hours,  but  which  by  reason  of 'unusual  or 
unforeseen  conditions  occupies  more  than  twenty-four  hours,  it 
should  be  under  the  necessity  of  stopping  the  train  at  any  point 
where  it  might  be  at  the  expiration  of  such  twenty-four  hours  and 
supplying  it  with  another  crew  in  order  to  relieve  itself  from  the 
charge  of  violating  the  statute.  In  the  case  at'  bar  was  the  duty 
imposed  upon  the  defendant  to  hold  tlie  freight  train  in  question  at 
Hannibal  until  it  could  send  another  crew  to  bring  it  to  Oswego,  a 
few  miles  distant  ?  It  seems  to  me  that  such  interpretation  would 
be  unreasonable  in  the  extreme.  The  defendant  was  not  liable 
simply  because  it  permitted  or  directed  the  crew  of  the  freight  train 
to  finish  the  trip  and  bring  their  train  home.  If,  after  such  trip 
was  finished,  the  company  had  required  or  permitted  any  one  of 
such  crew  to  perform  any  kind  of  work,  it  would  undoubtedly  have 
been  a  violation  of  the  statute.  The  crew  of  the  freight  train  were 
engaged,  we  will  assume,  for  more  than  twenty-four  consecutive 
hours  attempting  to  make  a  round  trip  of  seventy  miles ;  they  were 
occupied  for  such  length  of  time  because  of  unusual  conditions 
which  the  defendant  could  not  reasonably  anticipate,  and  we  think 
it  was  not  chargeable  with  a  violation  of  the  statute  and,  therefore, 
guilty  of  negligence  because  it  permitted  such  crew  to  attempt  to 
complete  the  trip  and  bring  the  train  to  its  destination,  even  after 
the  lapse  of  such  period  of  twenty-four  hours. 

It  follows,  I  think,  that  the  nonsuit  was  right,  and  that  the  judg- 
ment appealed  from  should  be  affirmed,  with  costs. 

Stover,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event 
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Bridget  O'Donnell,  Respondent,  v.  The  City  of  Syracuse, 

Appellant, 

Negligence —  liability  of  a  city  discharging  its  sewage  into  a  stream  for  its  neglecl 
to  prevent  injury  from  its  overflow  —  the  act  of  God  in  producing  thefresfiet  does 
not  relieve  the  city  from  its  liability  — nor  does  the  extraardinary  cliaracter  of  th^ 
freshist — nor  does  the  legislative  authority  to  discharge  its  sewage  into  the  stream 
—  nar  is  it  relieved  on  the  principle  tliat  the  matter  rested  in  the  discretion  of  its 
officers  —  wJiat  presentation  of  a  claim  is  sufficient  under  section  461  of  the  charter 
of  cities  of  the  second  doss. 

In  an  action  brought  against  the  city  of  Syracuse,  it  appeared  tliat  Onondaga 
creek,  which  passes  through  the  heart  of  the  said  city,  has,  for  more  than  fifty 
years,  been  used,  with  the  consent  of  the  Legislature,  as  the  main  or  trunk 
sewer  of  the  city;  that  on  December  15, 1901,  during  a  freshet,  which,  while 
unusual,  was  not  unprecedented,  the  creek  overflowed  its  banks  and  that  the 
water,  sewage  and  filth  overran  the  premises  of  the  plaintiff,  carrying  off  the 
sidewalk,  the  soil,  growing  trees,  vines  and  shrubbery,  filling  her  cellar  and 
leaving  a  deposit  of  sewage,  slime  and  filth  after  the  water  receded. 

It  further  appeared  that  while  the  city  authorities  had  assumed  to  exercise  con- 
stant supervision  over  the  creek,  they  had  permitted  the  flow  of  the  same  to  be 
measurably  retarded  by  an  accumulation  of  ashes,  cinders  and  rubbish  upon 
the  bed  of  the  creek;  also  by  the  encroachment  of  adjacent  proprietors  obstruct- 
ing the  channel  and  by  the  construction  of  bridges  across  it  with  abutments 
in  the  water;  that  the  extent  of  the  overflow  during  the  freshet  was  measur- 
ably enhanced  by  the  presence  of  these  obstructions. 

It  also  appeared  that  for  many  years  the  capacity  of  the  stream  had  been  over- 
taxed with  sewage,  and  that  the  sewage  demands  upon  the  stream  were  con- 
stantly increasing;  that  while  the  freshet  of  1901  was  unusual  in  its  severity, 
a  freshet  just  as  great  had  occurred  in  1865,  and  that  freshets  almost  as  great 
as  that  of  1901  had  occurred  on  at  least  two  occasions  between  1865  and  1901; 
that  it  would  have  been  feasible  and  within  the  financial  compass  of  the  city 
to  prevent  the  overflow  of  the  creek  or  to  make  another  disposition  of  the 
sewage. 

Held,  that  the  city,  with  the  notice  it  had  of  the  inadequacy  of  the  creek  in  tl:e 
condition  in  which  it  was,  and  with  the  rapidly  increasing  demands  upon  it 
by  the  growth  of  the  city  and  the  extension  of  the  sewage  system,  was  bound 
to  adopt  and  carry  out  some  effective  plan  to  avert  the  evils  likely  to  result 
from  its  overflow ; 

That,  having  failed  to  perform  this  duty,  the  city  became  liable  for  the  damages 
caused  by  its  neglect; 

That  the  city,  being  responsible  in  a  substantial  measure  for  the  damages 
inflicted,  was  not  exonerated  from  liability  by  the  fact  that  the  act  of  God  in 
causing  the  freshet  also  contributed  materiallj  to  such  damages,  and  that  it 
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was  impossible  to  determine  what  proportion  of  tlie  damngcs  had  been  caused 

by  the  acts  of  the  city  and  what  by  the  act  of  God; 
That  an  act  of  God  relieves  from  responsibility  only  where  no  human  aid  or 

intervention  has  contributed  to  the  loss; 
That  the  extraordinary  character  of  the  freshet  of  1901  did  not  relieve  the  city 

from  liability; 
That  the  Legislature,  by  granting  the  municipality  permission  to  discharge  its 

sewage  in  the  creek,  did  not  grant  it  the  right  to  injure  the  plaintiflf's  property 

by  creating  a  nuisance; 
That  the  city  was  not  discharged  from  liability  by  virtue  of  tlie  rule  which 

relieves  a  city  from  the  consequences  of  acts  resting  in  the  discretion  of  its 

officers; 
That  the  presentation  of  the  notice  of  the  plaintiff's  claim  to  the  acting  president 

and  to  the  clerk  of  the  common  council  was  a  sufficient  compliance  with  sec- 
tion 461  of  the  charter  of  cities  of  the  second  class,  which  requires  claimants  to 

present  the  notices  of  their  claims  to  the  common  council. 
HiBCOCK,  J.,  dissented. 

Appeal  by  the  defendant,  The  City  of  Syracuse,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Onondaga  on  the  7th  day  of 
May,  1904,  upon  the  report  of  a  referee. 

Walter  IF.  Magee  and  Benjamin  J.  Shove,  for  the  appellant. 

Theodore  E,  Hancock  and  John  N.  Moalier,  for  the  respondent. 

Spkino,  J, : 

Onondaga  creek  has  its  source  among  the  hills  in-  the  southerly 
part  of  Onondaga  county,  flows  in  a  northerly  direction,  passing 
through  the  heart  of  the  city  of  Syracuse  and  empties  into  Onon- 
daga lake.  For  more  than  fifty  years  this  creek  has  been  the  outlet 
of  the  sewer  system  of  the  city.  The  plaintiflPs  premises  are  on  the 
southerly  side  of  Tallman  street  in  tliat  city  and  about  260  feet  east 
of  the  line  of  the  creek.  On  the  15th  day  of  December,  1901,  in 
an  unnsaal  freshet,  the  creek  overflowed  its  banks^  and  the  water, 
sewage  and  filth  overran  the  premises  of  tlie  plaintiff,  carrying  oflE 
the  sidewalk,  the  soil,  growing  trees,  vines  and  shrubbery,  filled  her 
cellar,  destroyed  its  contents  and  left  a  deposit  of  sewage,  slime 
and  filth  after  the  water  receded. 

Ordinarily  no  liability  would  attach  to  the  city  by  reason  merely 
App.  Div.— Vol.  CII.        6 
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of  the  overflowing  of  the  water.  A  duty  is  not  cast  upon  it  either  to 
restrain  the  water  within  the  banks  of  the  stream  or  to  indemnify 
its  citizens  if  in  time  of  a  freshet  their  property  is  injured  by  the 
overflowage  of  the  water.  If  any  liabiHty  arises  it  is  because  the 
municipality  has  so  used  and  appropriated  the  creek  tlmt  increased 
damages  resulted  to  the  plaintiff  tliereby,  or  else  the  user  carried 
with  it  the  obligation  to  conserve  the  safety  of  property  to  the  same 
extent  as  if  the  sewage  flowed  in  an  artificial  channel  constructed 
by  the  city  and  damage  was  sustained  on  account  of  the  dereliction 
in  the  management  of  such  channel. 

Syracuse  was  incorporated  as  a  city  in  1847.  Since  about  that 
time  the  chief  outlet  for  its  sewage  has  been  this  creek.  As  the 
city  grew  the  sewer  system  was  extended  until  at  the  time  of  the 
freshet  in  December,  1901,  there  were  twenty-tliree  sewers  dis- 
charging into  the  creek.  Their  aggregate  lengtli  was  seventy-five 
miles,  thirty-five  of  which  were  along  paved  streets.  The  area 
covered  by  these  sewers  was  1,760  acres.  The  creek  was  made  a 
public  highway  in  1801.  (Laws  of  1801,  chap.  186,  §  34.)  The 
municipal  authorities  early  began  to  assume  dominion  over  it  for 
sewage  purposes.  By  subdivision  24  of  section  7  of  title  5  of  chap- 
ter 28  of  the  Laws  of  1854  the  common  council  of  the  city  was 
authorized  to  construct  and  repair  sewers.  By  subdivision  35  of 
said  section  it  was  empowered  "  to  regulate,  straighten,  alter  and 
improve  the  channel  of  the  Onondaga  creek,  and  drain  the  lands 
adjacent  thereto ; "  and  by  subdivision  36  thereof,  "  to  prevent  and 
prohibit  encroachments  upon  the  channel  of  the  Onondaga  creek, 
and  to  clear  out  and  deepen  the  same,"  and  to  cause  obstructions  to 
bo  renaoved  therefrom.  The  transmission  of  this  authority  was 
designed  for  the  purpose  of  enabling  the  municipality  to  keep  an 
unobstructed  course  for  the  passage  of  the  sewage  for  the  entire 
width  of  the  stream.  The  authority  of  the  mayor  and  common 
council  to  "regulate  and  improve"  this  channel,  and  to  prevent 
encroachments  thereon,  was  later  re-enacted  in  the  revised  city 
charter  (Laws  of  1885,  chap.  26,  §  31).  Chapter  496  of  the  Laws 
of  1872,  which  authorized  the  common  council  to  construct  a  trunk 
sewer  in  Harrison  and  Onondaga  streets  from  Chestnut  street  to 
Onondaga  creek,  was  another  distinct  recognition  by  the  Legislature 
of  the  right  of  the  city  to  use  the  creek  for  the  discharge  of  its  sew 


Digitized  by 


Google 


O'DONNELL  v.  CITY  OF  SYRACUSE.  83 


App.  Div.]  Fourth  Department,  March,  1905. 

age.  Without  going  into  further  detail,  we  may  say,  generally,  that 
ample  authority  was  vested  in  the  municipality  to  use  the  creek  as 
an  outlet  for  the  sewage  of  the  city,  and  it  accepted  this  authority 
and  exercised  dominion  in  constructing  its  sewers  to  the  creek  and 
in  regulating  their  outflow. 

The  creek  is  not  a  large  one,  and  the  astonishing  fact  is  that  dur- 
ing all  these  years,  with  the  increasing  growth  of  the  city  and  the 
extension  of  the  sewer  system,  it  has,  during  the  greater  part  of  the 
time,  proved  reasonably  adequate  for  the  removal  of  the  deposits 
carried  to  it.  Early  in  the  history  of  the  construction  of  the  sewers 
there  were  at  times,  however,  complaints  by  reason  of  sewage 
deposits  and  slime,  which,  in  low  water,  remained  along  the  banks 
of  the  creek,  of  which  the  water  was  not  sufficient  to  absorb  and 
carry  off,  and  also  from  the  increased  overflowage  in  times  of  high 
water,  claimed  to  be  because  of  the  obstructions  in  the  stream  or 
encroachments  upon  it. 

Its  course  is  sinuous,  and  in  1854  (Chap.  86)  the  Legislature 
appointed  commissioners  to  straighten  the  channel,  and  another  one 
was  appointed  by  chapter  508  of  the  Laws  of  1855. 

In  1865  there  was  an  unusual  flood  and  the  water  overflowed  the 
banks  of  the  creek,  inundating  the  lower  part  of  the  city.  Much 
agitation  apparently  ensued  because  of  this  deluge  and  a  legisla- 
tive  commission  was  appointed,  composed  of  the  mayor  and  leading 
men  of  the  city,  to  deepen  and  straigliten  the  channel.  These 
commissioners  dredged  the  channel,  removed  tlie  bars  which  had 
formed  across  its  bed,  cleared  out  the  debris  and  accumulations 
which  had  impeded  tlie  flow  of  the  water,  and  thus  by  cleaning  out 
the  stream  temporarily  facilitated  the  passage  of  the  water  and  sew- 
age. The  creek,  however,  was  the  dumping  place  for  tin  cans, 
ashes,  cinders,  rubbish  and  refuse,  all  of  which  obstructed  the  flow 
of  the  water,  and  bars  soon  re-collected.  The  mayor  and  common 
council  were  given  the  authority  of  commissioners  of  highways  in 
towns,  including  the  power  to  build  and  alter  sewers  in  the  city 
(Revised  charter  of  1885,  §  30,  as  amd.  by  Laws  of  1889,  chap.  475)^ 
and  the  duty  of  inspecting  and  keepi.ng  the  same  free  of  obstruc- 
tions was  with  the  commissioner  of  public  works  as  the  administra- 
tive officer.     (Id.  §  49,  as  amd.  by  Laws  of  1889,  chap.  475.) 

In   1895  the  common  council  approved  of  the  plan  of  sewage 
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designated  the  Gray  system  and  tliis  system  was  formally  substituted 
in  lieu  of  the  existing  system  by  section  151  of  the  revised  charter 
of  1885  (as  amd.  by  Laws  of  1898,  chap.  595).  The  chief  pur- 
pose of  this  plan  was  by  the  construction  and  maintenance  of  inter- 
cepting sewers  to  obviate  the  fouling  of  the  creek.  The  plan 
involved  the  deepening  of  the  channel  about  four  feet  and  estab- 
lishing a  uniform  grade  along  its  bed. 

In  1896  the  common  council  appointed  a  special  committee  to 
investigate  the  extent  of  the  encroachments  upon  the  creek.  The 
committee  in  its  report  of  January'  11,  1897,  covered  both  the 
encroachments  and  the  obstructions  in  the  channel  and  appreciated 
the  necJessity  for  prompt  and  energetic  action  on  the  part  of  the 
municipality  to  prevent  tlie  recurrence  of  the  overflowhig  and  pol- 
lution of  the  creek  to  the  injury  of  the  inliabitants  of  the  city.  In 
their  report  they  say :  "  The  rapid  growth  of  tlie  city  during  recent 
years  has  made  residence  districts  of  the  lowlands  bordering  on  the 
creek,  which  now  sustain  a  large  population.  The  people  so  located 
are  constantly  increasing  in  number,  and  the  near  future  must  wit- 
ness the  occupation  of  the  entire  section  between  the  city  and  Onon- 
daga valley.  Unless  relief  can  be  obtained  tliese  people  will  never 
be  secure  against  disaster  from  recurring  floods.  The  receding 
waters  always  leave  behind  a  condition  favorable  to  disease  and  epi- 
demics afEecting  the  welfare  of  the  entire  city.  These  dangers  can- 
not be  averted  or  sensibly  diminished  without  providing  a  free 
waterway,  and  this  necessitates  at  the  outset  the  abatement  of 
encroachments  and  obstructions  in  the  channel  of  the  creek.  *  *  * 
Your  committee  thinks  the  time  has  arrived  when  the  alarm  should 
be  sounded  without  hesitation  and  without  exaggeration,  and  that 
the  subject  of  creek  improvement  should  receive  the  attention  which 
it  is  only  folly  to  defer." 

They  made  various  recommendations  pertaining  to  the  straighten- 
ing and  deepening  of  the  watercourse,  the  prevention  of  the  deposit 
of  obstructions  therein,  and  the  report  was  formally  adopted  by  the 
common  council. 

We  have  not  enumerated  all  the  mass  of  fruitful  legislation  and 
investigation  bearing  upon  the  subject  of  the  regulation  of  the  creek 
and  the  disposal  of  the  sewage  by  the  municipal  authorities  or  under 
their  auspices.     The  purpose  of  the  summary  we  have  grouped  is  to 
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ascertain  in  a  general  way  the  extent  of  the  connection  of  the  city 
with  the  control  of  tlm  stream  as  a  depositary  of  its  sewage,  for  that 
is  the  fundamental  proposition  in  arriving  at  the  liability  of  the  city 
for  damages  caused  by  tht>overflowage  of  water  in  any  aspect  of  the 
case  which  may  be  presented. 

We  think  the  evidence  unmistakably  demonstrates  the  constant 
supervision  exercised  by  the  municipal  autliorities  over  this  water- 
way for  sewage  purposes.  We  would  not  expect  to  reach  any  other 
conclusion.  The  stream  is  the  sole  outlet  of  the  extensive  sewer 
plant  of  the  city.  Its  capacity  to  absorb  and  carry  oflE  the  sewage 
was  frequently  tested  to  the  full,  and  beyond.  The  occupation  of 
the  territory  contiguous  to  the  stream  by  residences  both  augmented 
its  pollution  and  directed  attention  the  more  acutely  to  its  deplorable 
condition.  The  increase  in  the  population  of  the  city  and  the 
acceleration  given  to  water  collecting  therein  by  the  large  mileage 
of  paved  streets,  extended  from  year  to  year,  also  unduly  taxed  its 
capacity.  Starting,  therefore,  with  the  underlying  proposition  that 
the  city  was  called  upon  to  exercise  atiirmatively  its  governmental 
functions  to  reduce  to  a  minimum  the  danger's  likely  to  result  from 
the  use  of  this  creek  and  the  fact  that  it  realized  and  undertook  in 
some  degree  to  fulfill  the  burden  imposed  upon  it,  we  will  briefly 
examine  the  facts  upon  which  the  learned  referee  has  held  the 
defendant  responsible  for  the  injury  sustained  by  the  plaintiflE  by 
reason  of  the  flood  in  December,  1901. 

There  are  three  crucial  facts  contained  in  his  report  upon  which 
the  liability  primarily  rests.  These  are  the  accumulation  of  ashes, 
cinders  and  rubbish  upon  the  bed  of  the  creek  to  such  an  extent 
that  they  retarded  the  flowage  of  the  water ;  the  encroachments 
upon  the  banks  by  adjacent  proprietors  obstructing  its  channel,  and 
the  construction  of  bridges  across  it,  with  abutments  in  the  center 
and  projecting  inward  from  the  shores,  thus  impeding  the  water 
flow.  These  findings  are  well  sustained  by  the  evidence  ;  in  fact, 
they  are  in  substance  uncontradicted.  There  was  more  or  less  con- 
troversy over  the  extent  of  the  retardation  of  the  water  by  these 
obstacles,  but  the  engineers  in  behalf  of  the  plaintiff  gave  abundant 
evidence  from  which  the  deduction  may  very  reasonably  be  made, 
as  it  was  by  the  referee,  that  the  extent  of  the  overflowage  in  the 
freshet   which  deluged   the    plaintiff's   premises  was  measurably 
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enhanced  because  of  the  facts  alluded  to,  and  for  the  existence  of 
which  the  defendant  may  well  be  chargeable. 

These  are  simple  propositions  of  fact,  following  naturally  in  the 
order  of  cause  and  effect  and  involve  no  delicate  legal  compli- 
cations, and  the  judgment  of  the  plaintiff  might  well  rest  upon 
them  without  further  pursuit  of  the  subject.  {Mundy  v.  iT.  Y,^ 
Z.  K  i&  W.  R,  R,  Co,^  75  Hun,  479 ;  Sammojis  v.  City  of  Glovers- 
viUe,  175  N.  Y.  346 ;  Farnham  on  Water  &  Water  Rights,  §  259.) 
In  Blizzard  v.  Danville  Borough  (175  Penn.  St.  479)  it  was  held  : 
"  Where  a  municipality  adopts  a  stream  as  an  open  sewer  it  is  bound 
to  keep  open  the  channel  of  the  stream  and  to  remove  accumula- 
tions *  *  *  that  obstructs*  the  flow  of  the  water  and  throws*  it 
out  of  its  b^nks  upon  the  land  of  adjoining  owners.  There  can  be 
no  prescriptive  right  to  neglect  so  plain  a  municipal  duty." 

There  is,  however,  another  aspect  of  the  case  much  discussed  by 
the  respective  counsel,  considered  by  the  learned  referee,  and  which 
we  think  irrefragably  demonstrates  the  liability  of  the  defendant 
It  is  earnestly  contended  by  the  counsel  for  the  defendant  that  while 
the  city  may  be  chargeable  with  damages  resulting  from  the  deposit 
of  sewage  and  filth  upon  the  plaintiff's  premises,  the  liability  does 
not  extend  to  the  injuries  inflicted  by  the  water  which  comprised 
the  bulk  of  the  damages  sustained.  It  is  urged  that  the  shrubbery, 
sidewalks,  trees  and  soil  on  her  premises  would  have  been  washed 
away  and  her  cellar  filled  and  its  contents  destroyed  irrespective  of 
the  use  of  the  stream  for  sewer  purposes.  Further,  that  the  addi- 
tional injuries  connected  with  the  sewage  were  too  trifling  and  infini- 
tesimal to  be  measured  in  the  calculation  in  view  of  the  vastly 
greater  damages  proceeding  from  the  flood  itself.  As  already  noted, 
the  referee  has  found  that  the  damages  were  appreciably  augmented 
by  the  omission  of  the  municipal  authorities  to  keep  the  creek 
clear  to  its  full  width,  and  the  argument  of  counsel  overlooks  this 
fact  in  their  estimation  of  the  damages.  Waiving  this  branch  of 
the  case,  however,  the  city  cannot  partition  the  damages  on  the  lines 
suggested  by  the  counsel.  It  has  appropriated  the  creek  for  sewer 
purposes,  it  has  made  it  the  trunk  or  main  sewer  of  the  city,  and  the 
affirmative  obligation  inseparably  linked  with  this  user  throws  upon 
it  the  burden  of  paying  whatever  damages  resulted  from  the  over- 
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flowage,  although  the  unusual  flood  was  the  inducing  cause  and 
responsible  for  the  greater  proportion  of  the  damages.  The  sewage 
and  filth  and  slime  were  left  in  the  plaintiffs  cellar  and  upon  her  lot 
after  the  abatement  of  the  flood,  and  noxious  odors  deleterious  to 
health  and  comfort  did  emanate  from  this  accumulation.  There  were 
accordingly  manifest  damages  to  her  property  fairly  traceable  to  the 
employment  of  the  creek  as  a  sewer,  and  these  were  substantial  in 
amount.  The  plaintifl^,  in  view  of  the  use  of  the  creek  by  the  city, 
was  not  called  upon  to  prove  that  one  item  of  damage  was  caused 
by  the  sewage  and  another  by  the  water,  and  thus  separate  and 
specify  by  a  bill  of  particulars  precisely  what  accrued  from  each  of 
these  causes.  An  impossible  burden  would  thereby  be  imposed 
upon  the  plaintiff,  and  the  defendant  by  its  conduct  has  rendered 
such  a  separation  of  the  damages  unnecessary. 

The  defendant  was  responsible  in  a  substantial  measure  for  the 
damages  inflicted,  and  cannot  be  exonerated  by  the  excuse  that  the 
act  of  God  in  causing  the  flood  also  contributed  materially  to  these 
injuries.  The  act  of  God  which  relieves  from  responsibility  only 
applies  where  no  human  aid  or  intervention  has  contributed  to  the 
loss.  {Merritt  v.  Earle^  29  N.  Y.  115 ;  Mynard  v.  Syracuse^  etc,, 
/?.  R.  Co,,  71  id.  180.) 

As  was  said  in  Michaels  v.  K  Y.  C,  R,  R,  Co,  (30  jST.  Y.  564, 
571) :  "  If  the  loss  or  injury  happen  in  any  way  through  tlie  agency 
of  man,  it  cannot  be  considered  the  act  of  God  ;  nor  even  if 
the  act  or  negligence  of  man  contributes  to  bring  or  leave  the 
goods  of  the  carrier  under  the  operation  of  natural  causes  that  work 
their  injury,  is  he  excused.  In  short,  to  excuse  the  carrier  the  '  act 
of  God '  or  vis  divina  must  be  the  sole  and  immediate  cause  of  the 
injury.  If  there  be  any  co-operation  of  man,  or  any  admixture  of 
human  means,  the  injury  is  not,  in  a  legal  sense,  the  act  of  God." 

The  principle  is  akin  to  that  which  obtains  in  a  case  where  the 
fault  of  the  person  charged  co-operates  in  causing  the  injury,  and 
without  which  it  would  not  have  occurred  {Stringham  v.  Steioart, 
100  N.  Y.  516 ;  Slater  v.  Mersereau,  64  id.  138 ;  Sutter  v.  iT.  Y. 
C.  (fe  ff,  R,  R.  R.  Co.,  79  App.  Div.  362),  or  to  the  principle 
which  makes  each  of  the  persons  responsible  for  the  damages  accru- 
ing from  the  creation  or  continuance  of  a  nuisance.  {limine  v. 
Wood,  51  N.  Y.  224 ;  Simmons  v.  Fverson,  124  id.  319.) 
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The  counsel  urges  the  kindred  excuse  that  the  flood  in  question 
was  extraordinary  in  ito  severity.  The  proof  hardly  warrants  that 
characterization.  It  was  an  unusual  flood  in  that  a  freshet  so  large 
had  occurred  only  at  intervals,  but  they  were  of  sufficient  fre- 
quency and  frauglit  with  a  similarity  of  perils  so  as  to  exact  of  the 
defendant  the  most  acute  vigilance  to  prevent  as  far  as  possible  the 
infliction  of  damages  upon  their  recurrence.  The  flood  of  1865 
was  as  large  as  the  one  in  December,  1901,  and  a  spasmodic  attempt 
succeeding  it  was  made  to  keep  the  stream  clear,  but  the  effort  was 
confined  to  a  small  portion  of  the  stream,  and  even  then  to  the 
freeing  of  the  existing  channel  from  rubbish  and  the  gathering 
bars  of  sand  and  silt.  The  city  at  that  time  contained  scarcely 
more  than  one-third  as  many  inhabitants  as  dwelt  in  it  in  1901,  and 
yet  the  warnings  of  that  flood  did  not  bear  fruit  in  any  definite 
effort  carried  to  a  conclusion  to  develop  a  plan  for  the  purpose  of 
obviating  the  disastere  which  were  apt  at  any  time  to  be  repeated. 
Intervening  these  two  larger  floods  others  had  occurred,  and  on  at 
least  two  occasions  the  maximum  height  of  the  overflowing  water 
was  within  a  foot  and  one-half  of  that  reached  in  1901.  The  water- 
shed drained  by  the  creek  was  extensive,  and  the  improvements  in 
the  city  tended  to  add  to  the  rapidity  of  the  street-surface  flow- 
age  in  a  flood  time.  As  the  capacity  of  the  stream  was  overtaxed 
with  the  sewage  no  great  foresight  was  required  to  anticipate  that 
the  unfortunate  condition  which  befell  the  property  of  the  plaintiff 
was  probable  whenever  high  water  occurred.  The  frequency  of 
these  floods  with  the  effects  following  them  and  which  were  likely 
to  recur  made  a  question  of  fact  which  the  referee  has  settled 
against  the  defendant.  {Suiidheiiner  v.  City  of  Nexo  York,  J76 
N.  Y  495 ;  Mundy  v.  ^\  Z.,  Z.  K  cJ&  IF.  B.  R,  Co.,  75  Ilun, 
479.) 

The  evidence  also  shows  that  the  disaster  could  have  been  averted. 
Feasible  plans  had  been  devised,  one  of  which  had  been  formally 
adopted,  and  their  development  was  within  the  financial  compass  of 
the  city,  and  they  were  adequate  to  take  care  of  the  sewage  inde- 
pendently of  the  creek,  or,  at  least,  and  with  less  cost,  to  confine 
the  water  substantially  within  its  bounds.  With  the  notice  it  had 
of  the  inadequacy  of  the  creek  in  the  condition  it  was  and  with  the 
rapidly  increasing  demands  upon  it  by  the  growth  of  the  city  and 
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the  extension  of  the  sewer  system,  the  duty  to  adopt  and  carry  out 
some  effective  plan  was  pressing  upon  the  municipality.  Failing  in 
tliis  imperative,  affirmative  duty,  damages  with  consequent  liability 
followed.  In  Seifert  v.  City  of  BrooMyn  (101  N.  Y.  136)  the 
court  use  this  language  (at  p.  143) :  "  We  are  also  of  the  opinion 
that  the  exercise  of  a  judicial  or  discretionary  power,  by  a  munici- 
pal corporation,  which  results  in  a  direct  and  physical  injury  to  the 
property  of  an  individual,  and  which  from  its  nature  is  liable  to  be 
repeated  and  continuous,  but  is  remediable  by  a  change  of  plan,  or 
the  adoption  of  prudential  measures,  renders  the  corporation  liable 
for  such  damages  as  occur  in  consequence  of  its  continuance  of  the 
original  cause  after  notice,  and  an  omission  to  adopt  such  remedial 
measures  as  experience  has  shown  to  be  necessary  and  proper. 
(Wood's  Law  of  Nuisances,  §  752.*)  While  in  the  present  case 
the  corporation  was  under  no  original  obligation  to  the  plaintiff  or 
other  citizens  to  build  a  sewer  at  the  time  and  in  the  manner  it  did, 
yet,  having  exercised  the  power  to  do  so  and  thereby  created  a  pri- 
vate nuisance  on  its  premises,  it  incurred  a  duty,  having  created  the 
necessity  for  its  exercise,  and  having  the  power  to  perform  it,  of 
adopting  and  executing  such  measures  as  should  abate  the  nuisance 
and  obviate  damages."  (See,  also,  Ahrena  v.  City  of  Rochester ^  97 
App.  Div.  480 ;  90  N.  Y.  Supp.  744.) 

Assuming  that  the  Legislature  gave  permission  to  the  municipal- 
ity to  discharge  its  sewage  into  tliis  stream,  no  right  \Vas  granted  to 
injure  the  property  of  the  plaintiff  by  the  creation  of  a  nuisance. 
If  the  acceptance  of  the  legislative  permission,  for  at  best  it  was  no 
more  that  that,  inevitably  involved  the  destruction  or  injury  to 
the  property  of  the  plaintiff,  she  was  entitled  to  adequate  compen- 
sation therefor.  The  Legislature  could  not  vest  in  the  municipality 
the  power  to  deprive  her  of  her  property  rights  without  compensa- 
tion. (Sammons  v.  City  of  GloversvilUy  175  N.  Y.  346,  352; 
Seifert  v.  City  of  Brooklyn,  101  id.  136 ;  State  Const,  art.  1,  §  6.) 

But  the  Legislature,  in  empowering  certain  officers  of  a  munici- 
pality to  carry  on  improvements  for  the  well-being  of  the  city  and 
its  inhabitants,  never  by  that  permission  granted  immunity  to  the 
city  from  direct  injuries  to  private  property.     The  scope  of  the 

*2ded.-[REP. 
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legislative  grant  is  to  transmit  the  power,  but  it  does  not  erect  a 
shield  to  protect  Tnunicipal  wrongdoing. 

Nor  do  we  think  that  the  defendant  is  acquitted  of  liability  by 
virtue  of  the  rule  which  relieves  a  city  from  the  consequences  of  acts 
within  the  discretion  of  its  officers.  The  liability  does  not  arise 
because  of  any  error  of  judgment  in  carrying  out  a  plan  for  the 
discharge  of  the  sewage.  The  municipal  authorities  have  converted 
the  creek  into  an  open  sewer,  creating  a  nuisance  resulting  directly 
in  damage  to  the  property  of  the  plaintiff,  and  the  city  is  liable  on 
account  of  this  overt  act.  {Stoddard  v.  Village  of  Saratoga 
Springs,  127  N.  Y.  261,  268;  Nooiian  v.  City  of  Albany,  79  id. 
470 ;  Munk  v.  City  of  Watertoion,  67  Hun,  261.) 

Section  461  of  the  charter  of  cities  of  the  second  class  (Laws  of 
1898,  chap.  182,  as  amd.  by  Laws  of  1899,  chap.  581)  requires  notice 
of  claim  in  writing  to  be  presented  to  the  common  council  within 
three  months  after  tlie  happening  of  the  injuries.  Notice  in  this 
case  was  presented  both  to  the  acting  president  and  to  the  clerk  of 
the  common  council  within  the  prescribed  period.  This  was  a  sub- 
stantial compliance  with  the  requirement.  {Mclntee  v.  City  of 
Middletown,  80  A  pp.  Div.  434,  437 ;  Stat.  Const.  Law  [Laws  of 
1892,  chap.  677],  §  20.) 

The  judgment  should  be  affirmed,  with  costs. 

Williams  and  Stover,  JJ.,  concurred ;  McLennan,  P.  J.,  con- 
curred in  result;  Hisoock,  J.,  dissented. 

HiscocK,  J.  (dissenting) : 

The  importance  of  this  appeal  is  not  measured  by  the  amount  of 
the  judgment  recovered  in  this  particular  action.  Upon  the  argu- 
ment it  was  stated,  without  contradiction,  that  an  accumulation  of 
upwards  of  $200,000  of  claims  against  the  city  was  waiting  to  fol- 
low in  the  train  of  this  action  if  successful. 

I  find  myself  unable  to  concur  in  the  conclusion  reached  by  my 
associates  that  the  judgment  should  be  affirmed,  and  while  their 
decision  may  so  involve  questions  of  fact  as  to  be  controlling  upon 
any  further  appeal  in  this  action,  it  still  seems  proper  to  briefly  state 
the  grounds  of  my  dissent. 

The  plaintiff  has  been  allowed  to  recover  two  entirely  distinct, 
independent  classes  of  damages,  namely,  those  resulting  from  the 
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action  of  the  flood  as  such  upon  her  property ;  and,  secondly,  those 
resulting  from  the  filth  and  sewage  deposited  by  the  overflow  of  the 
creek. 

I  think  that  her  recovery  against  the  city,  so  far  as  it  is  based 
upon  the  mere  action  of  the  waters,  was  not  warranted.  The 
learned  referee  held  the  city  liable  for  this  (as  distinguished  from 
the  sewage)  for  two  reasons.  In  the  first  place,  he  found  that  it,  by 
means  of  sewers,  conducted  a  large  amount  of  surface  water  and 
drainage  into  the  creek,  thus  augmenting  its  volume,  and  tliat  by 
the  construction  of  bridges  with  insuflicient  spans,  and  by  permitting 
the  channel  to  be  narrowed  by  various  obstructions,  it  dammed  up 
and  retarded  the  flow  and  in  a  substantial  degree  caused  an  increase 
of  water  upon  plaintifPs  premises.  In  the  second  place,  he  found, 
as  I  understand  his  decision,  that  because  the  city  used  the  creek 
for  sewerage  purposes  it  so  assumed  dominion  and  control  over  it  that 
under  the  powers  conferred  it  became  obliged  by  widening  and 
deepening  to  furnish  a  channel  sufficient  not  only  to  carry  o£E  the 
extra  water  and  sewage  turned  into  it,  but  also  sufficient  to  carry 
off  all  of  the  water  flow  and  surface  drainage  which  came  into  the 
creek  naturally  and  independent  of  the  city.  This  latter  theory  of 
responsibility  upon  the  part  of  the  city  is  entirely  independent  of 
its  liability  by  reason  of  its  increasing  and  obstructing  the  natural 
flow  of  the  creek.  It  means  that  because  the  city  has  used  the 
creek  for  one  purpose  it  is  bound  to  make  it  sufficient  as  a  water- 
course or  sewer  for  all  other  purposes,  even  though  th4  latter  were 
unchanged  and  unaffected  by  its  acts. 

So  far  as  the  first  of  these  grounds  is  concerned,  a  careful  con- 
sideration of  all  of  the  evidence  seems  to  demonstrate  beyond  any 
reasonable  doubt  that  the  extra  drainage  which  the  city  turned  into 
the  creek  and  the  obstructions  which  it  caused  or  permitted  to  exist 
in  the  bed  thereof,  did  not  in  any  substantial  degree  whatever 
increase  the  volume  of  water  upon  plaintiff's  premises  or  the  dam- 
ages therefrom.  Her  land  was  situated  upon  a  comparatively  low 
level.  The  flood  was  an  extraordinary  one.  The  creek  was  the 
only  outlet  for  a  valley  extending  from  its  outlet  to  its  source  and 
including  a  watershed  of  over  one  hundred  square  miles  exclusive 
of  the  city.  There  was  a  great  quantity  of  water,  both  by  rainfall 
and  melting  of  snow,  and  the  ground  was  already  so  saturated  as 
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not  to  absorb  much  of  it.  Long  before  the  stream  had  reached  any 
point  where  it  could  be  said  to  be  affected  by  the  defendant's 
obstructions,  it  had  carried  out  dams,  overflowed  its  banks,  spread 
over  highways,  submerged  railroad  tracks  and  inundated  large  tracts 
of  country.  It  inevitably  spread  over  plaintiff's  lands,  and,  in  my 
judgment,  the  conclusion  that  the  volume  and  destructive  force  of 
this  great  torrent,  which  had  been  increasing  at  every  foot  of  its 
progress  for  twenty  miles,  was  materially  augmented  by  the  flow 
of  the  few  sewers  which  emptied  above  plaintiff's  premises,  or  by 
tlie  alleged  obstructions,  is  based  upon  theorizing  and  the  somewhat 
finely-spun  deductions  of  experts,  rather  than  upon  a  practical  and 
reasonable  consideration  and  weighing  of  all  the  evidence. 

So  far  as  the  second  ground  of  this  particular  liability  is  con- 
cerned, it  is  altogether  too  burdensome  a  rule  under  the  circum- 
stances of  this  case  to  hold  that  because  the  city  utilized  the  creek 
for  one  purpose  it  became  bound  to  make  it  sufficient  for  all  other 
purposes  and  demands  which  existed  independent  of  it ;  that  because 
it  drained  some  sewers  into  the  channel  it  so  far  assumed  dominion 
and  responsibility  that  it  became  obligated  to  make  such  channel 
adequate  and  sufficient  for  such  an  unusual  freshet  as  occurred  in 
1901. 

There  was  no  evidence  that  a  flood  of  such  magnitude  ever 
occurred  but  once  before  in  the  history  of  the  city,  and  that  was 
over  thirty  years  ago.  It  is  apparent  that  owing  to  natural  con- 
ditions, and  independent  of  any  complications  caused  by  the  city,  it 
would  have  been  a  difficult  and  expensive  undertaking  to  provide 
for  such  au  emergency  ei^  occasioned  plaintiff's  damages.  And 
while  the  court  may  think  that  the  city,  in  the  light  of  its  recent 
experience  and  in  the  exercise  of  a  wise  discretion  and  progressive 
policy,  ought  to  protect  its  citizens  from  the  recurrence  of  any  such 
disaster,  or  even  may  feel  that  it  would  have  been  justified  in  so 
doing  before  the  flood  of  1901,  such  view  does  not  by  any  means 
lead  to  or  justify  the  conclusion  that  the  city  and  its  taxpayers  are 
to  be  made  liable  because  it  did  not  do  so.  A  municipal  govern- 
ment is  vested  with  wide  powers  of  discretion  as  to  what  improve- 
ments it  shall  make  and  when  it  shall  imdertake  them.  It  is  only 
bound  to  guard  against  dangers  reasonably  to  be  apprehended. 
And  neither  the  authorities  cited  in  behalf  of  plaintiff  nor  the  e?i- 
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deuce  as  a  whole  seem  to  me  to  justify  the  decision  that  the  city  hy 
its  limited  and  restricted  use  of  the  creek  had  become  liable  to  pro- 
tect plaintiff  from  such  an  extrawdinary  emergency  as  caused  her 
injury,  even  though  such  emergency  and  injury  were  not  in  fact 
altered  or  increased  by  any  act  performed  by  it. 

The  second  class  of  damages  allowed  to  plaintiff  is  for  the  sew- 
age and  filth  which  were  deposited  upon  her  premises.  This 
injury  is  distinct  from  that  caused  by  the  mere  action  of  the  water 
in  injuring  and  destroying  her  property,  and  I  think  that  she  was 
entitled  to  recover  for  it. 

For  a  long  time  the  city  has  been  accustomed  to  drain  its  sewers 
into  the  creek.  So  far  as  the  property  owners  are  concerned  it 
has  done  this  by  sufferance  and  without  any  such  precautions  as 
ordinary  prudence  required.  The  draining  of  sewage  into  the 
creek  was  something  for  which  the  city  was  solely  and  directly 
responsible.  Its  action  in  this  respect  involved  considerations  not 
only  of  property  but  of  health  and  general  welfare,  and  it  was 
bound  to  solve  these  problems  in  a  proper  and  reasonable  way 
or  else  to  meet  the  responsibility  for  not  doing  so.  Under  the  cir- 
cumstances presented  in  this  case,  it  became  liable  to  see  that  the 
sewage  which  it  discharged  into  the  creek  did  not  become  a  source 
of  injury  and  damage  to  property  owners.  If  after  it  was  discharged 
into  the  creek  it  was  cast  upon  somebody's  lands,  a  different  rule  of 
liability  applies  than  should  govern  in  the  case  of  a  flood  or  natural 
water  flow  for  which  the  city  was  not  in  any  way  responsible. 
Having  conducted  this  matter  into  the  channel  of  the  stream, 
where  it  might  be  and  in  fact  was  thrown  upon  plaintiff's  premises, 
the  city  became  liable  for  the  damages  which  resulted  therefrom. 

These  views  lead  me  to  the  conclusion  that  the  judgment  appealed 
from  was  erroneous  because  it  included  with  the  damages  for  a 
deposit  of  sewage  for  which  the  city  was  liable,  damages  for  the 
results  of  the  flood  proper  for  which  I  do  not  think  it  was  liablCa 

Judgment  affirmed,  with  costs. 
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William  A.  Douglas,  as  Receiver  of  the  Fibst  National  Bank  of 
SpbingvillE)  N.  Y.,  Respondent,  v.  Laurbntine  Y.  Miller  and 
Abram  Miller,  Appellants,  Impleaded  with  Others. 

Surrender  by  a  bank  of  an  order  for  the  payment  of  money  to  tlie  indor^er  tliereof  in 
return  for  a  mortgage  executed  by  such  indorser  —  su^  mortgage  has  priority  oeer 
a  mortgage  given  before  but  recorded  after  it. 

Where  a  bank,  which  had  discounted  an  order  for  the  payment  of  money,  sur- 
renders such  order  to  the  payee  and  indorser  thereof  in  return  for  a  promissory 
note  and  real  estate  mortgage  executed  by  such  payee  and  indorser,  the  bank 
becomes  a  bonaflde  holder  of  the  mortgage  for  value  under  the  Recording  Act 
and  the  lien  of  such  mortgage  is  superior  to  the  lien  of  a  prior  mortgage  exe- 
cuted by  the  mortgagor  and  which  was  not  known  to  the  bank  and  was  not 
recorded  until  after  the  recording  of  the  mortgage  given  to  the  bank. 

Appeal  by  the  defendants,  Laurentine  Y.  Miller  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflp, 
entered  in  the  office  of  the  clerk  of  the  county  of  Cattaraugus  on 
the  31st  day  of  January,  1901,  upon  the  report  of  a  referee. 

Dana  L.  Jewell^  for  the  appellants. 

A,  C.  Spann  and  Oeorge  W.  OiUette^  for  the  respondent. 

Williams,  J. : 

The  judgment  should  be  affirmed,  with  costs. 

The  action  was  to  foreclose  a  mortgage  upon  real  estate,  dated 
November  8,  1893,  made  by  the  defendant  L.  Y.  Miller  to  the 
plaintiflPs  bank  to  secure  payment  of  a  note  for  $2,500  of  the  same 
date,  and  the  renewals  thereof.  The  foreclosure  was  for  the  balance 
unpaid  represented  by  a  renewal  note  of  $750,  dated  August  12, 
1896.  The  defendant  L.  Y.  Miller  answered,  alleging  payment. 
The  defendant  Abram  Miller  answered,  alleging  payment  and  that 
the  mortgage  held  by  him  dated  August  6, 1893,  but  not  recorded 
until  after  the  record  of  plaintiffs  mortgage,  was  a  lien  upon  the 
property  superior  to  that  of  plaintiffs  mortgage.  The  referee 
decided  against  both  of  these  defenses,  and  these  defendants  alone 
appeal. 

The  defendant  L.  Y.  Miller  was  a  produce  dealer  living  at  Hins- 
dale, N.  Y.,  and  the  defendant  Abram  Miller  was  his  father. 
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The  plaintiff  bank  was  located  at  Springville,  N.  Y.,  was  organized 
Febraary  13,  1883,  and  suspended  September  26,  1896.  W.  O. 
Leland  was  its  president,  and  lived  at  Hinsdale.  H.  G.  Leland,  a 
son  of  the  president,  was  vice-president  of  the  bank.  E.  O.  Leland, 
another  son  of  the  president,  was  cashier  of  the  bank.  The  sons 
resided  at  Springville,  and  had  immediate  charge  and  management 
of  the  business  of  the  bank. 

In  December,  1893,  L.  Y.  Miller  was  supervisor  of  the  town  of 
Hinsdale,  and  as  such  held  an  order  for  $2,500,  dated  Deceiriber  2, 
1893,  drawn  by  the  town  clerk,  and  payable  to  such  supervisor. 
Miller  indorsed  this  order  over  to  President  Leland  and  delivered  it 
to  liim.  Leland  indorsed  it  over  to  the  plaintiff  bank  and  sent  it  to 
Springville,  and  it  was  discounted  by  the  bank  December  7,  1893, 
and  put  to  the  credit  of  President  Leland.  The  order  was  held  by 
the  bank  until  Xovember,  1893,  when  it  was  surrendered  up  to  L.  Y. 
Miller,  and  about  this  time  the  note  and  mortgage  sought  to  be  fore- 
closed were  given.  The  plaintiff  claims  the  note  and  mortgage  were 
given  to  take  up  the  order,  while  the  defendants  claim  they  were  given 
to  consolidate  old  notes  of  L.  Y.  Miller,  which,  aside  from  what  he  had 
paid  thereon  in  money  and  paper,  amounted  to  about  $2,500.  The 
referee  found,  as  matter  of  fact,  that  plaintiff's  contention  was  correct, 
and  we  do  not,  after  an  examination  of  the  evidence,  feel  that  we 
should  interfere  with  that  finding.  There  was  a  serious  conflict  in  the 
evidence,  and  the  referee,  having  had  the  witnesses  and  the  books 
and  papers  before  him,  was  in  a  better  position  to  judge  where  the 
truth  lay  than  we  are  here. 

This  fact  being  found  for  the  plaintiff,  the  question  is  still  pre- 
sented whether  tlie  bank  is  a  holder  for  value  under  the  Recording 
Act  (1  R.  S.  756,  §  1,  revised  by  Real  Prop.  Law  [Laws  of 
1896,  chap.  547J,  §  241).  This  question  is  fully  discussed  by  the 
referee  in  an  opinion  written  by  him  in  the  case,  and  we  think  noth- 
ing need  be  added  here.*    We  agree  with  him  as  to  the  conclusion 

*The  foUowing  is  the  opinion  of  the  referee: 
W.  8.  Thrasher,  Referee: 

The  defense  of  payment  has  not  been  established.  The  facts  in  this  case  on 
which  depends  the  question  of  priority  of  lien  mt\y  be  stated  in  this  way. 

The  defendant  L.  Y.  Miller  made  his  mortgage  to  the  defendant  Abram  Mil- 
ler, his  father,  on  the  11th  day  of  August,  1898,  *'  as  a  security  for  the  payment  of 
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be  arrives  at,  that  the  bank  was  a  bolder  for  value  of  the  mortgage, 
and  was  protected  as  such  by  the  Recording  Act.  Its  mortgage  was, 
therefore,  a  hen  superior  to  that  of  the  defendant  Abram  Miller. 
The  claim  of  payment  is  based  upon  the  proposition  that  when  the 
$750  note  became  due  in  September,  1896,  there  was  money  in  the 
hands  of  the  bank  sufficient  to  pay  the  same.  It  is  claimed  that 
tliis  money  came  into  the  hands  of  the  bank  from  the  discount  of  a 
$1,200  note  made  by  L.  T.  Miller  and  indorsed  by  his  wife  and  by 
President  Leland,  and  discounted  by  the  State  Bank  of  Sherman  ; 

that  a  draft  for  this  amount  was  delivered  to  President  Leland,  who 

-  —  « — 

the  sum  of  two  thousand  five  hundred  dollars  with  interest,"  one  year  from  the 
date  of  the  mortgage,  and  Abram  Miller  failed  to  record  such  mortgage  until 
October  12,  1896.  This  mortgage  was  for  a  present  consideration  of  $600  paid, 
the  balance  being  for  prior  indorsements  and  precedent  indebtedness  of  L.  Y. 
Miller.  On  November  8,  1898,  L.  Y.  Miller  made  the  mortgage  in  suit  for  |2,500 
to  the  First  National  Bank  of  Springville  as  security  for  a  note  of  like  date  and 
amount,  aue  in  three  mouths  and  to  secure  any  renewals  or  part  renewals  of  the 
same.  The  bank  failed  to  record  this  mortgage  until  October  21, 1895,  but  it  was 
recorded  about  a  year  before  the  record  of  the  Abram  Miller  mortgage.  The 
immediate  consideration  for  the  note  and  mortgage  made  to  the  bank  was  the 
surrender  of  a  certifin  town  order  for  $2,500  indorsed  by  Miller  and  by  W.  O. 
Leland  representing  an  indebtedness  of  Miller  to  the  bank  for  that  amount  and 
which  order  had  been  discounted  at  the  bank  about  one  year  previously,  with 
W.  0.  Leland's  indorsement. 

The  bank  when  it  took  such  mortgage  and  surrendered  the  town  order  with 
Leland's  indorsement,  had  no  notice,  actual  or  constructive,  of  the  Abram  Miller 
mortgage  nor  had  the  bank  such  knowledge  when  it  recorded  its  mortgage,  and 
so  the  question  of  priority  comes  to  depend  upon  the  other  question  of  whether 
the  bank  was  entitled  to  the  position  of  a  bona  fide  holder  as  against  the  prior 
unrecorded  lien  within  the  Recording  Act. 

To  constitute  a  ho}ui,  fide  holder  of  a  mortgage  there  must  be  a  parting  of 
money  or  property,  or  the  doing  of  some  irrevocable  act  on  the  faith  of  the  mort- 
gage itself.     (Dickeraon  v.  TtUingliast,  4  Paige,  215.) 

If  the  surrender  of  the  town  order  and  the  taking  of  this  note  and  mortgage 
suspended  the  right  of  action  of  the  bank  to  recover  the  debt  against  Miller  and 
Leland,  represented  by  this  town  order,  then  there  was  such  an  irrevocable  act  on 
the  faith  of  this  mortgage  as  would  bring  the  case  within  the  rule  stated;  on  the 
other  hand,  if  the  bank  parted  with  nothing  and  were  at  liberty  to  pursue  the 
remedy  to  recover  the  money  of  Miller  or  the  indorser  on  the  town  order,  then 
there  would  be  no  ground  for  saying  that  the  bank  placed  itself  in  any  worse 
position  if  the  security  taken  should  fail. 

The  rule  undoubtedly  is,  that  the  mere  taking  of  security  for  a  precedent  debt, 
or  in  payment  of  it,  will  not  constitute  the  holder  of  the  security  a  holder  in 
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on  the  3d  day  of  April,  1893,  deposited  the  same  in  the  Hanover 
National  Bank  of  New  York  to  the  credit  of  plaintiff  bank ;  that 
the  note  was  subsequently  paid  by  L.  Y.  Miller;  that  he  had  credit 
on  President  Leland's  books  for  $136.80  of  the  81,200,  and  never 
had  the  benefit  of  any  other  part  of  such  amount.  There  is  no 
doubt  as  to  this  note  transaction  havitig  taken  place  as  claimed,  and 
that  the  ^1,200  came  to  the  plaintiff  bank,  having  been  deposited 
to  its  credit  in  New  York.  The  only  question  is  whether  L.  Y. 
Miller  had  at  the  time  the  full  benefit  of  the  money.  President 
Leland  says  lie  did ;  that  it  was  all  used  to  pay  liabilities  of  L.  Y. 

good  faith,  as  against  prior  equitiea,  where  the  right  of  action  on  the  debt  was 
not  suspended  and  ihe  creditor  has  parted  with  nothing  of  value.  {De  Lancey  v. 
SUariiS,  66  N.  Y.  157  ;  llowells  v.  Ilettrkk,  160  id.  310,  and  cases  cited;  Gary  v. 
WhiU,  52  id.  138.)  In  tjiis  case,  however,  the  bank  did  surrender  the  obligation 
with  Leland's  indorsement  and  so  lost  their  right  of  action  against  him  thereon 
as  well  as  extending  the  time  of  payment  of  the  indebtedness  of  Miller.  No 
express  agreement,  outside  of  the  written  instruments,  is  shown  providing  for 
an  extension  of  time,  but  the  transaction  itself  gives  rise  to  the  presumption  that 
the  agreement  existed  and  there  was  a  sufficient  consideration  for  such  agree- 
ment in  the  giving  of  the  mortgage  security.  The  conclusion  of  fact  follows 
that  there  was  an  agreement  which  suspended  the  bank's  right  of  action  on  the 
original  indebtedness  for  the  time  named  in  the  note  and  mortgage.  {Place  v. 
Mcllmin,  38  N.  Y.  96 ;  Ptn-tet^  v.  Thorn,  30  App.  Div.  363;  85  N.  Y.  Sf.  Repr. 
971.) 

The  principle  underlying  the  cases,  which  hold  that  the  taking  of  a  note  or 
security  for  a  precedent  debt  will  not  alone  save  the  security  as  agajnst  prior 
equities,  seems  to  be  that  an  agreement  binding  upon  the  parties  must  exist, 
either  by  express  stipulation  or  necessary  implication,  to  extend  the  credit  beyond 
the  time  of  the  transaction.  If  such  an  agreement  exists,  then  the  creditor  has 
irrevocubly  surrendered  a  right  and  the  debtor  has  secured  an  advantage  and  such 
an  agreement  has  been  inferred  in  many  cases  from  the  mere  surrender  of  the 
old  obligation  and  the  taking  of  the  new  on  time.  ( Youngs  v.  Lee,  12  N.  Y.  551 ; 
Pratt  V.  Co/nan,  37  id.  440 ;  Brown  v.  Leavitt,  31  id.  113 ;  Paddon  v.  Taylor, 
44  id.  371 ;  Clothier  v.  Adna7ice,  51  id.  322.)  Within  the  rule  of  these  cases 
there  can  be  no  question  but  what  MfUer  could  have  successfully  resisted  an 
action  upon  the  original  indebtedness  commenced  within  three  months  after  the 
filing  of  the  mortgage  upon  the  ground  that  a  valid  extension  of  the  time  of 
payment  had  been  made,  which  bound  the  bank,  and  that  fact  might  be  found 
from  the  written  instruments  exchanged  without  other  evidence  of  the  agreement 
to  give  further  credit.  If  so,  then  this  bank  mortgage  must  be  held  superior  to 
the  prior  mortgage  of  the  defendant  Abram  Miller.  The  plaintiff  is  entitled  to 
judgment. 

App.  Div  -Yol.  CII.         7 
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Miller  except  the  $136.80,  for  which  he  gave  him  credit  on  his 
books.  This  is  disputed  by  L.  Y.  Miller,  and  tliiis  a  question  of 
fact  exists  between  them.  The  referee,  after  taking  and  considering 
all  the  evidence  upon  this  question,  found  with  the  plaintiff  and 
against  the  defendant  L.  Y.  Miller.  We  are  not  inclined  to  inter- 
fere with  that  finding.  The  $1,200  note  transaction  occurred  back 
in  April,  1893.  The  note  and  mortgage  were  given  in  November, 
1893.  Then  there  were  the  various  reductions  of  the  $2,500 
indebtedness  and  renewal  notes  given  until  August  12,  1896,  when 
this  $750  note  was  given.  If  the  proceeds  of  this  $1,200  note  were 
in  the  hands  of  the  bank  all  this  time  and  belonged  to  the  defend- 
ant L.  Y.  Miller,  why  was  it  not  applied  in  further  reduction  of  this 
indebtedness  at  the  time  of  the  various  renewals  ?  There  was  some 
friction  caused  by  the  protest  of  some  small  checks  of  L.  Y.  Miller 
in  the  summer  of  1893,  and  after  tliat  he  did  not  do  much  business 
with  the  bank  except  what  related  to  notes  held  b}'  the  bank  upon 
which  he  was  liable.  It  is  hardly  credible  that  this  money  should 
have  been  allowed  to  remain  in  the  bank,  he  in  the  meantime  pay- 
ing the  note  on  which  it  was  obtained,  and  he  have  failed  to  insist 
upon  its  application  upon  his  indebtedness  to  the  bank.  This  note 
transaction  in  April,  1893,  was  had  between  the  president,  Leland, 
and  L.  Y.  Miller.  Whether  Leland  was  acting  for  himself  as  an 
individual  banker  or  for  the  plaintiff  bank,  whether  the  credit 
should,  in  the  course  of  their  business,  have  appeared  on  the  bank 
books  or  only  in  President  Leland's  books,  is  not  very  material. 
L.  Y.  Miller,  if  he  did  not  at  the  time  have  the  benefit  of  this 
money,  would  have  been  likely  to  look  after  the  same  and  get  the 
benefit  of  it  while  he  was  paying  the  note  on  which  it  was  obtained. 

It  is  pretty  late  to  make  a  claim  for  this  money,  and  that  he  had 
not  had  the  benefit  of  it,  away  along  in  1896,  or  later  when  this 
action  was  commenced  in  August,  1897.  It  seems  quite  clear  that 
the  defense  of  payment  should  fail.  The  referee  did  not  think  it 
necessary  in  his  opinion  to  discuss  the  facts  with  reference  to  it  at  all. 

Our  conclusion,  therefore,  is  that  the  referee  properly  disposed  of 
the  case  and  the  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 
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In  the  Matter  of  the  Application  of  the  CrrY  of  Rochester, 
Respondent,  to  Ascertain  the  Damages,  if  Any,  of  John  Neun,  a 
Claimant  Against  Said  City  of  Rochester,  Appellant,  by  Reason 
of  Improvement  Ordinance  No.  1,022,  Passed  by  the  Common 
Council  on  the  13th  Day  of  October,  1903,  and  Duly  Approved 
by  the  Mayor  of  Said  City,  Closing  That  Part  of  Jordan  Alley 
from  South  Union  Street  Southwesterly  About  142  Feet. 

(hndemtuUion  of  rights  in  an  alley  with  a  mew  to  its  discontiiiuance — an  oi-der 
ooemding  preliminary  jurisdictional  objeeiions  is  appealable — what  allegations  of 
a  petition  are  sufficient  — objections  relating  to  curable  dejects  of  minor  import,  how 
taken. 

Where,  pursuant  to  section  148  of  the  charter  of  cities  of  the  second  class  (Laws  of 
1898,  chap.  182),  a  dty  which  has  discontinued  an  alley,  being  unable  to  agree 
with  the  owners  of  the  property  affected  by  the  discontinuance  as  to  the 
amount  of'  the  damages  which  should  be  paid  to  such  owners,  applies  to  have 
such  damages  ascertained  under  the  Condemnation  Law,  an  order  overruling 
preliminary  objections  interposed  by  the  property  owners  to  the  petition  filed  by 
the  city,  which  objections  were  jurisdictional  in  that  they  alleged  that  the  peti- 
tion omitted  certain  essential  facts,  is  appealable,  although  the  Condemnation 
Law  contains  no  definite  warrant  for  an  appeal  from  such  preliminary  order. 

Subdivision  3  of  section  8360  of  the  Code  of  Civil  Procedure,  which  provides 
that  the  petition  shall  set  forth  '*  the  public  use  for  which  the  property  is 
required  and  a  concise  statement  of  the  facts  showing  the  necessity  of  its 
acquisition  for  such  use,"  is stitisfied  by  an  allegation  that  the  street  is  "unnec- 
essary and  useless  as  a  public  street  and  is  a  menace  to  the  health,  safety,  peace 
and  good  order  of  the  residents  of  said  city  of  Rochester  and  especially  to  the 
abutting  owners  thereon  and  wiU  necessitate  n  large  expense  to  the  city  in 
maintaining,  repairing,  lighting  and  grading  the  same;''  that  it  is  useless  and 
not  desireii  by  the  abutting  owners  therein. 

The  petition  in  such  a  proceeding  is  not  defective  because  it  fails  to  allege,  as 
required  by  subdivision  7  of  section  8360  of  the  Code  of  Civil  Procedure,  that 
the  city  intends  "in  good  faith  to  complete  the  work  or  improvement  for 
which  the  property  is  to  be  condemned,"  as  such  an  allegation  is  not  vital  in  a 
proceeding  to  close  an  alley. 

The  petition  is  not  defective  because  it  fails  to  state  the  residence  of  the  defend- 
ant property  owner,  where  the  latter  appeared  before  the  commissioner  of  pub- 
lic works  of  the  city  and  presented  and  filed  his  claim  for  damages,  so  that  hia 
identity  is  established.  • 

Objections  to  the  petition  pertaining  to  defects  of  minor  import  which  could  b& 
readily  supplied  should  be  raised  specifically  and  not  be  concealed  in  general 
objections  of  a  jurisdictional  character. 
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Appeal  by  John  Neun,  a  clahnant  against  the  city  of  Rochester, 
from  an  order  of.  the  Supreme  Court,  made  at  the  Monroe  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Monroe 
on  the  13th  day  of  September,  1904,  overruling  objections  made  by 
the  claimant  to  the  petition  herein. 

Myron  T.  Bly^  for  the  appellant. 

Chester  K  Kiehel  and  ^V.  W.  Webb,  for  the  respondent. 

Spring,  J. : 

On  the  13th  day  of  October,  1903,  the  common  council  of  the 
city  of  Rochester  adopted  an  ordinance  closing  a  specified  part  of 
Jordan  alley  in  said  city  and  providing  for  the  assessment  of  the 
expense  thereof  upon  lots  or  parcels  of  land  enumerated  in  the  ordi- 
nance. Said  ordinance  was  duly  approved  by  the  mayor  of  the 
city,  and  the  required  notice  was  thereafter  given  to  all  persons 
claiming  to  be  damaged  by  the  closing  of  the  alley  and  citing  them 
to  appear  at  a  time  and  place  designated  in  the  notice.  The  appel- 
lant appeared  in  response  to  the  notice  and  made  a  claim  for  dam- 
ages which  was  not  allowed,  and  the  commissioner  of  public  works 
has  been  unable  to  agree  with  him  as  to  the  damages  which  he 
claims  to  have  sustained  by  the  closing  of  the  alley.  The  appellant 
filed  a  claim  against  the  city  for  $4,000  for  damages  caused  to  him 
by  reason  of  the  discontinuance  of  said  alley,  and  the  city  contends 
that  the  value  of  liis  easement,  if  any,  therein  does  not  exceed  six  cents 

Thereupon  the  city  commenced  this  proceeding  for  the  appoint- 
ment of  commissioners  to  ascertain  the  compensation  to  which  the 
said  Xeun  is  entitled  by  reason  of  the  closing  of  said  alley. 

The  petition  contains  the  facts  above  recited,  and  among  others 
the  names  of  the  officials  of  the  city,  a  copy  of  the  improvement 
ordinance,  a  description  of  the  street  or  alley  already  discontinued 
and  the  facts  showing  the  necessity  for  its  discontinuance. 

The  appellant  appeared  and  interposed  several  preliminary  objec- 
tions to  the  petition,  which  were  overruled,  and  the  order  appealed 
from  was  granted.  The  appellant  presented  a  proposed  answer 
which  he  was  to  be  permitted  to  serve  in  case  his  objections  were  dis- 
allowed, and  the  order  refers  tlie  issues  thus  raised  to  a  referee  to 
hear  and  determine. 
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The  respondent  contends  that  the  order  is  not  appealable.  While 
the  proposition  is  not  free  from  doubt,  we  think  the  weight  of 
anthority,  and  of  principle  as  well,  are  in  favor  of  allowing  the 
appeal.  {Matter  of  Thomson^  86  Hun,  405,  410 ;  Matter  of  Broad- 
way  d&  Seventh  Ave.  R.  B.  Co,^  69  id.  275 ;  Hooker  v.  City  of 
Roelieeter,  57  App.  Div.  530 ;  Matter  of  Mayor,  22  id.  124 ;  Matter 
of  City  of  Buffalo,  64  N.  Y.  547  ;  Matter  of  City  of  Utica,  73 
Hun,  256,  260.) 

The  only  specific  authority  for  an  appeal  from  an  order  under  the 
Condemnation  Law  is  found  in  section  3375  of  the  Code  of  Civil  Pro- 
cedure which  permits  an  appeal  from  the  final  order  and  allows  the 
antecedent  proceedings  to  be  reviewed  upon  the  appeal.  Following 
strictly  this  provision  it  has  been  held  tliat  an  appeal  from  an  inter- 
locutory judgment  appointing  commissioners  to  appraise  lands  in  a 
proceeding  of  this  character  is  not  permissible.  {Erie  R.  R,  Co,  v. 
Steward,  59  App.  Div.  187;  Village  of  St  Joluisville  v.  Smith,  61 
id.  380 ;  Stillwater,  etc,  R,  Co.  v.  B.  cfe  M.  R.  R.,  67  id.  367.) 
These  authorities  are  not  necessarily  in  conflict  with  the  principle 
iheady  enunciated.  When  the  proceeding  has  reached  the  status  of  a 
judgment  appointing  commissioners  the  preliminary  stages  have  been, 
passed  and  an  appeal  may  well  be  deferred  to  await  the  final  order. 
In  the  present  proceeding  the  objections  were  jurisdictional  in  that 
they  alleged  that  the  petition  omitted  certain  essential  facts.  Objec- 
tions of  this  kind  interposed  at  the  threshold  of  the  proceeding 
ought  to  be  determined  befoi^e  the  expense  and  delay  of  a  protracted 
hearing  and  which  possibly  may  be  obviated. 

The  proceeding  under  the  Condemnation  Law  is  a  special  pro* 
ceeding,  and  although  there  is  no  definite  warrant  for  an  appeal 
from  a  preliminary  order  the  general  rule  applicable  to  special 
proceedings  should  obtain.  (Code  Civ.  Proc.  §  1357 ;  Hooker  v. 
City  of  Rochester,  57  App.  Div.  530.) 

We  tliink,  however,  the  preliminary  objections  are  untenable. 
At  the  outset  it  is  to  be  observed  that  the  appellant  in  his  brief 
proceeds  upon  the  assumption  that  the  answer  of  the  claimant  is  to 
be  considered  upon  this  appeal  as  it  is  contained  in  the  record.  The 
objections  merely  attacked  the  sufficiency  of  the  petition.  The 
answer  may  raise  issues  which  if  determined  favorably  to  the 
appellant  may  defeat  the  proceeding,  but  we  are  to  treat  the  facts  as 
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contained  in  the  petition  as  unchallenged  the  same  as  where  a 
demurrer  is  interposed  to  a  pleading. 

Section  143  of  the  charter  of  second  class  cities  (Laws  of  1898, 
chap.  182)  prescribes  the  manner  in  which  a  common  council  of  a 
second  class  city  may  discontinue  a  street  and  the  determination  of 
the  question  rests  with  that  body.  After  the  discontinuance  has 
been  determined  upon,  the  damages,  unless  fixed  by  agreement,  are 
to  be  ascertained  pursuant  to  the  Condemnation  Law.  This  course 
was  adopted  in  the  present  proceeding  and  the  petition  was  in  con- 
formity to  section  3360  of  the  Code  of  Civil  Procedure  which  sets 
out  what  the  petition  shall  contain. 

Among  the  facts  necessary  to  be  set  forth  are :  '^  The  public  use 
for  which  the  property  is  required  and  a  concise  statement  of  the 
facts  showing  the  necessity  of  its  acquisition-for  such  use."  (Code 
Civ.  Proc.  §  3360,  subd.  3.)  The  appellant  contends  that  there  is 
not  suflScient  compliance  with  these  requirements.  The  ordinance 
adopted  recites  the  necessity  of  the  contemplated  improvement. 
The  5th  paragraph  of  the  petition  alleged  that  the  street  is  "  unneces- 
sary and  useless  as  a  public  street  and  is  a  menace  to  the  health- 
safety,  peace  and  good  order  of  the  residents  of  said  city  of  Rochester 
and  especially  to  the  abutting  owners  thereon  and  will  necessitate 
a  large  expense  to  the  city  in  maintaining,  repairing,  lighting  and 
grading  the  same ; "  that  it  is  useless  and  not  desired  by  the  abut, 
ting  owners  therein  and  the  petition  further  avere  that  the  claim- 
ant's premises  do  not  abut  upon  the  alley  discontinued.  These 
allegations  are  a  sufficient  compliance  with  the  statute.  "  Public 
use  for  which  the  property  is  required  "  is  an  essential  allegation 
where  property  is  to  be  taken  from  the  owners.  In  this  instance 
the  city  is  not  taking  the  land,  but  for  certain  specified  reasons 
deemed  adequate  is  closing  a  street,  and  it  is  not,  therefore,  putting 
it  to  any  use,  and  the  facts  authorizing  the  closing  are  ample  to  con- 
fer jurisdiction. 

Another  objection  is  that  the  petition  does  not  allege  that  the  city 
intends  "  in  good  faith  to  complete  the  work  or  improvement  for 
which  the  property  is  to  be  condemned."  (Code  Civ.  Proc.  §  3360, 
8!ibd.  7.)  There  is  no  averment  of  that  kind.  Again,  that  fact  is 
important  where  property  is  to  be  acquired  for  some  definite  pur- 
pose.   It  cannot  be  vital  when  the  city  is  not  engaged  in  the  acqui- 
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sition  of  property,  but  closing  an  alley  which  has  been  in  its 
possession  and  control  for  forty  years,  because  its  further  occupancy 
IS  deleterious  to  the  public  health  and  its  maintenance  will  involve 
a  useless  expenditure  of  money  and  no  actual  improvement  of  the 
premises  is  designed,  only  their  abandonment  for  street  purposes. 

It  is  urged  also  that  the  petition  is  fatally  defective  in  failing  to 
state  the  residence  of  the  appellant.  He  a]Dpeared  before  the  com- 
missioner of  public  works,  presented  his  claim  for  damages  and  has 
filed  it  against  the  city,  so  that  his  identity  is  not  in  the  dark. 

As  to  these  last  objections  it  may  be  suggested  that  they  are  not 
sufficiently  raised.  The  objections  all  relate  to  the  insufficiency  of 
the  jietition  to  vest  the  court  with  jurisdiction  of  the  proceeding  and 
to  appoint  the  commissioner.  Objections  pertaining  to  defects  of 
minor  import  which  could  readily  be  supplied  should  be  raised 
specifically  and  not  be  concealed  in  general  objections  of  a  jurisdic- 
tional character  and  which  are  supposed  to  reach  to  tlie  heart  of  the 
proceeding. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  of  the  State  of  New  York  ex  rel.  Edward  Appel, 
Respondent,  v.  Michael  J.  Zimmerman,  Captain  of  Police  of 
the  City  of  Rochester,  Appellant. 

TrmUng  $tamp8 — chapter  657  oftlie  Lawi  of  190^  requiring  that  they  be  redeemed 
in  money  is  unconetitutianal —  quaere  ae  to  its  validity,  as  applied  to  goods  in  a 
vierehanfs  possession  tolien  it  was  passed. 

Section  384q  of  the  PcdhI  Code,  added  by  chapter  657  of  the  Laws  of  1904, 
which  prohibits  persons,  among  other  things,  from  issuing  trading  stamps  or 
coupon  tickets  unless  they  "shall  have  legibly  printed  or  written  upon  the 
face  thereof  the  redeemable  value  thereof  *'  in  money,  and  which  requires  that 
such  stamps,  upon  presentation,  shall  be  redeemed  in  goods  or  money  at  tbe 
option  of  the  holder  when  presented  in  number  or  quantity  aggregating  in 
money  value  not  less  than  five  cents  in  each  lot,  making  a  violation  of  its  pro- 
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visions  a  misdemeanor,  and  which  ezcludee  from  the  provisions  of  the  section 
trading  stamps  issued  by  a  merchant  or  manulacturer  in  bis  own  name  and 
redeemable  by  him,  is  in  violation  of  the  constitutional  provision  preventing 
the  interference  with  "life,  liberty  or  property  without  due  process  of  law.*' 

The  statute  is  unconstitutional  for  the  further  reason  that  it  creates  a  preferential 
class. 

Qucere,  whether,  if  the  statute  were  valid,  a  tradesman  eauld  be  convicted  there- 
under for  selling  packages  of  tobacco  in  which  were  contained  coupons  not 
complying  with  the  requirements  of  the  statute,  where  the  tradesman  had 
such  packages  of  tobacco  in  his  possession  before  the  statute  became  operative, 
and  where  it  would  have  been  impracticable  for  him  to  extract  the  coupons  from 
the  packages  without  tearing  the  revenue  stamps  and  labels  attached  thereto. 

Appeal  by  tlie  defendant,  Michael  J.  Ziinmerraan,  captain  of 
police  of  the  city  of  Rochester,  from  an  order  of  the  Supreme  Court, 
made  at  the  Monroe  Special  Term  and  entered  in  the  office  of  tlie 
clerk  of  the  county  of  Monroe  on  the  6th  day  of  August,  1904,  dis- 
charging the  relator  from  the  custody  of  the  defendant. 

The  relator  was  arrested  by  the  defendant,  a  captain  of  police  of 
the  city  of  Rochester,  August  8,  1904,  charged  with  having  com- 
mitted a  misdemeanor  in  selling  smoking  tobacco  in  a  package  con- 
taining a  coupon  ticket  or  trading  stamp,  in  violation  of  chapter 
657  of  the  Laws  of  1904  (Penal  Code,  §  384q).  A  writ  of  habeas 
corpus  was  issued  before  any  trial  of  the  charge  was  had,  and  a 
return  to  the  writ  was  made,  and  upon  a  hearing  at  Special  Term 
the  relator  was  discharged  on  the  ground  that  the  act  mentioned  is 
unconstitutional. 

Rohert  Averill^  Assistant  District  Attorney^  and  S,  J.  Warren^ 
District  Attorney^  for  the  appellant. 

Junius  Parker^  Albert  IL  Karris  and  Horace  G,  Pierce^  for 
the  respondent. 

Spring,  J. : 

The  relator  is  a  retail  dealer  of  tobacco  in  the  city  of  Rochester. 
On  the  26th  day  of  May,  1904,  and  before  the  act  complained  of 
became  operative,  he  purchased  of  II.  P.  Brewster,  a  wholesale 
dealer  of  tobacco  in  said  city,  the  tobacco  which  he  sold  to  one 
Nolan  on  July  6,  1904,  resulting  in  his  arrest.  The  tobacco  was 
shipped  to  said  Brewster  by  the  American  Tobacco  Company,  a 
foreign  corporation  engaged  in  the  manufacture  of  tobacco.     It  was 
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pat  up  in  a  cloth  bag  contaiiiiiig  one  aad  two-tlurds  ounces.  The 
package  was  closed  at  the  top  with  a  Btriiig,  aud  pasted  over  it  was 
an  internal  revenue  stamp,  farther  fastened  hy  a  label  girding 
the  entire  package.  The  bag  contained  a  coupon  ticket  entitling 
the  holder,  upon  the  presentation  of  a  certain  number  of  tickets  to 
the  Floradora  Tag  Company  of  St.  Louis,  Mo.,  to  a  choice  of 
presents  enumerated  in  a  catalogue  furnished  to  the  holder  upon 
application.  The  ticket  is  not  redeemable  in  cash,  ajid  there  is  no 
guaranty  of  its  redemption  by  tlie  tobacco  company  or  by  tlie  lociU 
dealers.  The  statute  mentioned  defines  the  tmnsaction  as  a  crime, 
and  its  constitutionality  is  assailed  by  the  relator. 

The  method  of  inducing  trade  by  giving  stamps  redeemable  in 
mercliandise  to  the  purchasers  has  become  very  extensive,  and  the 
device  has  developed  in  a  variety  of  ways.  The  practice  has  been 
quite  vigorously  assailed,  especially  by  those  who  have  sutfered  from 
it  in  trade  competition,  and  the  Legislature,  possibly  under  the  spur 
of  this  opposition,  has  endeavored  in  the  guise  of  regulating  the 
business  to  curtail  it  so  effectively  as  to  be  equivalent  to  its 
prohibition. 

It  is  not  a  novel  expedient  for  the  Legislature  to  interfere  with 
trade.  The  pretext  for  this  kind  of  legislation  is  that  the  public 
health  and  public  morals  will  be  conserved  thereby.  If  the  pretext 
is  founded  in  reason,  the  law  will  be  upheld,  for  tlie  preservation  of 
the  public  health  calls  into  requisition  the  police  power  of  the 
State;  and  if  fairly  within  the  elastic  scope  of  that  power,  the 
courts  are  earnest  to  join  with  tlie  Legislature  to  give  validity  to 
any  enactment  which  promotes  the  welfare  of  the  public.  If,  how- 
ever, the  legislation  is  for  the  preference  of  one  class  of  tradesmen 
above  another  or  is  designed  to  destroy  or  hamper  one  kind  of  busi- 
ness because  its  successful  prosecution  has  resulted  to  the  detriment 
of  others  in  competition,  the  attempt  has  invariably  been  opposed 
by  the  courts  on  the  ground  that  the  legislation  is  in  contravention 
of  the  fundamental  law.  {People  v.  Gillson,  109  N.  Y.  389,  398 ; 
People  V.  Marx^  99  id.  377;  Slaughter- House  Cases^  16  Wall. 
36, 106 ;   Citjf  of  Buffalo  v.  CoUim  Baking  Co.,  39  App.  Div.  432.) 

In  Matter  of  Jacobs  (98  N.  Y.  98)  the  court  reviewed  and 
oondemi^d  with  much  clearness  and  elaboration  legislation  of  this 
cliaracter.     An  act  had  been  passed  (Laws  of  1884,  chap.  272)  "  to 
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improve  the  public  liealth  by  prohibiting  the  manufacture  of 
eigara  *  *  *  in  tenement-houses."  The  act  was  justified  on 
the  grounds  that  it  did  not  deprive  any  person  of  Ids  property; 
that  it  was  a  regulation  of  the  business,  and  that  it  was  within  the 
compass  of  the  police  power.  The  court,  however,  lield  that  the 
enforcement  of  the  law  would  be  an  infringement  upon  the  personal 
and  property  rights  of  the  individual.  In  commenting  upon  the 
limitations  of  the  police  power  and  after  reviewing  the  authorities 
the  court  say  (at  p.  110):  "  These  citations  are  sufficient  to  show 
that  the  police  power  is  not  without  limitations,  and  that  in  its  exer- 
cise the  Legislature  must  respect  the  great  fundamental  rights 
guaranteed  by  the  Constitution.  If  this  were  otherwise  the  power 
of  the  Legislature  would  be  practically  without  limitation.  In  the 
assumed  exercise  of  the  police  power  in  the  interest  of  the  health, 
the  welfare  or  the  safety  of  the  public,  every  right  of  the  citizen  might 
be  invaded  and  every  constitutional  barrier  swept  away."  In  People 
v.  Marx  (99  N.  Y.  377)  and  in  SchoUenherger  v.  Penns^jlcania  (171 
U.  S.  1)  there  was  up  for  consideration  in  each  instance  a  statute 
absolutely  prohibiting  the  manufacture  or  the  sale  of  oleomargarine. 
The  article  was  then  in  extensive  use,  was  a  healthful,  palatable 
product  and  put  on  the  market  on  its  merits  and  without  disguising 
its  composition.  The  statute  considered  in  each  case  was  held  to  be 
an  unlawful  interference  with  the  right  of  a  person  to  engage  in  a 
legitimate  industrial  pursuit  or  trade. 

Statutes  (Laws  of  1897,  chap.  415,  §§  180-184,  as  amd.  by  Laws 
of  1899,  chap.  558  and  Laws  of  1903,  chap.  151;  Penal  Code, 
§  384m),  passed  with  a  view  to  regulate  horseshoeing  and  which 
were  endeavored  to  be  siistained  as  a  proper  exercise  of  the  police 
power,  were  held  invalid.  {People  v.  Beattie^  96  App.  Div.  383.) 
So  an  ordinance  of  the  city  of  Buffalo  fixing  absolutely  the  weight 
of  each  loaf  of  bread  baked  for  sale  and  prescribing  a  penalty  for 
its  violation  was  held  to  be  an  unreasonable  exercise  of  the  police 
power  and  an  unlawful  interference  with  the  rights  of  individuals 
engaged  in  selling  loaves  of  a  different  weight  from  that  fixed  by 
the  ordinance.  {City  of  Buffalo  v.  Collina  Baking  Oo,y  39  App. 
Div.  432.) 

We  have  referred  to  these  authorities  for  the  purpose  of  empha- 
sizing the  proposition  that  the  constitutional  provisions  insuring  a 
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person  the  largest  liberty  in  his  business,  if  only  it  be  lawful  and  not 
violative  of  the  public  welfare,  are  still  maintained  in  their  integrity. 

By  chapter  691  of  the  Laws  of  1887  section  335a  was  added  to 
the  Penal  Code  prohibiting  the  selling  of  any  article  of  food  upon 
the  advertisement  or  inducement  that  anything  was  to  be  delivered 
connected  with  the  transaction  as  a  gift  or  reward  to  the  purchaser, 
and  a  violation  of  the  act  was  made  a  misdemeanor.  A  defendant 
was  convicted  of  a  violation  of  tliis  statute  in  deliverihg  with  two 
pounds  of  coffee  two  checks  entitling  the  purchaser  to  a  choice  of 
certain  articles  on  a  counter  and  in  his  full  view  and  he  received  a 
cnp  and  saucer  connected  with  his  purchase.  The  judgment  of 
conviction  was  reversed  by  the  Court  of  Appeals.  {People  v.  Gill- 
son^  svpra,)  The  court  held  that  the  enactment  traversed  the  clause 
of  the  Constitution*  which  prevented  the  deprivation  of  a  pereon's 
"life,  liberty  or  property  witliout  due  process  of  law."  The  court 
say  (at  p.  398) :  *'  The  following  propositions  are  firmly  established 
and  recognized ;  a  person  living  under  our  Constitution  has  the 
right  to  adopt  and  follow  such  lawful  industrial  pursuit,  not  injuri- 
ous to  the  community,  as  he  may  see  fit.  The  term  '  liberty '  as 
used  in  the  Constitution  is  not  dwarfed  into  mere  freedom  from 
physical  restraint  of  the  person  of  the  citizen  as  by  incarceration, 
but  is  deemed  to  embrace  the  right  of  man  to  be  free  in  the  enjoy- 
ment of  the  faculties  with  which  he  has  been  endowed  by  his 
Creator,  subject  only  to  such  restraints  as  are  necessary  for  the 
common  welfare.  Liberty,  in  its  broad  sense,  as  undei'stood  in  this 
country,  means  the  right  not  only  of  freedom  from  servitude, 
imprisonment  or  restraint,  but  the  right  of  one  to  use  his  faculties  in 
all  lawful  ways,  to  live  and  work  where  he  will,  to  earn  his  liveli- 
hood in  any  lawful  calling  and  to  pursue  any  lawful  trade  or 
avocation."  An  endeavor  was  made  in  that  case  to  uphold  the 
statute  by  an  appeal  to  the  police  power  of  the  State,  but  after  a 
very  careful  review  of  the  authorities  and  of  the  power  on  principle 
the  court  held  that  the  act  could  not  be  sustained  as  a  police 
regulation. 

In  commenting  upon  the  suggestion  that  the  act  merely  regulated 
trade  the  court  used  this  language  (at  p.  405) :  ^^  Equally  unfounded 

♦Art.  1.  §6.— [Rbp. 


Digitized  by 


Google 


108       PEOPLE  EX  REL.  APPEL  v.  ZIMMERMAN. 


FouKTH  Department,  Makcu,  1905u  [Vol.  102. 

*  *  *  is  the  assumption  that  th€  law  is  valid  as  a  law  regulating 
trade  and  for  the  prevention  of  fraud  and  deception.  It  has  no 
tendency  to'  prevent  either,  and  its  regulation  of  trade  is  a  mere 
arbitraiy,  unreasonable  and  illegal  interference  with  the  liberty  of 
the  citizen  in  his  pursuit  of  a  livelihood  by  engaging  in  a  perfectly 
valid  business  conducted  in  a  perfectly  proper  manner.'' 

We,  therefore,  start  out  with  the  proposition  tliat  the  defendant 
in  offering  and  giving  a  prize  as  a  gratuity  to  induce  the  pur- 
chase of  tobacco  was  engaging  in  a  lawful  business,  and  any  act 
which  hampered  or  interfered  with  this  transaction  was  repug- 
nant to  the  clauses  of  the  Constitution  of  the  United  States  and  of 
our  own  State,  which  guaranteed  him  liberty  of  person  and  prop- 
erty in  carrying  on  a  lawful  vocation.  (U.  S.  Const.  14th  amendt. 
§  1 ;  State  Const,  art.  1,  §  6.) 

By  chapter  768  of  the  Laws  of  1900  another  section  was  added  to 
the  Penal  Code  (§  SSttp).  This  statute  prohibited  issuing  trading 
stamps  to  any  person  in  trade  or  business,  with  the  promise  that  any 
valuable  thing  would  be  given  to  the  person  tendering  the  stamps 
unless  the  person  issuing  the  stamps  received  the  value  of  such  thing 
from  such  person,  and  also  prohibited  the  distribution  of  trading 
stamps  in  consideration  of  any  article  or  tiling  purchased  unless  such 
stamps  were  issued  by  a  merchant  or  manufacturer  with  his  own 
goods  and  were  redeemed  by  him.  This  statute  in  effect  was  expected 
to  destroy  the  trading  stamp  business,  for  tlie  things  forbidden  were 
part  and  parcel  of  the  enterprise. 

Inasmuch  as  the  right  of  a  person  in  trade  to  give  something 
additional  to  a  purchaser  with  the  article  sold,  as  an  inducement  to 
the  purcliase,  had  been  held  in  the  GilUmi  case  to  be  legitimate 
and  protected  by  the  Constitution  it  would  seem  as  if  the  section 
referred  to  was  plainly  within  the  condemnation  of  the  spirit  of  that 
decision.  The  statute  came  up  for  review  in  People  ex  rcL  Madden 
V.  Dycker  (72  App.  Div.  308),  and  the  court,  following  the  case 
mentioned  and  kindred  authorities  in  other  States,  held  that  the  act 
was  invalid. 

Thereupon  the  present  statute  (Laws  of  1904,  chap.  657)  was 
added  to  the  Penal  Code  (§  384q),  leaving  the  other  sections  unre- 
pealed. This  statute  in  brief  prohibits  dealing  in  trading  stamps  or 
coupon   tickets  unless  the  stamp  or  device  "shall  have  legibly 


Digitized  by 


Google 


PEOPLE  EX  RKL.  APPEL  v.  ZIMMERMAN.        109 


App.  D\v.]  Fourth  Depaktmekt,  AIarch,  1905. 

printed  or  written  upon  tlie  face  thereof  tlie  redeemable  value 
thereof  in  money.  (Siibd.  1.)  The  second  subdivision  requires 
that  the  ticket  or  stamp  upon  presentation  be  redeemed  in  goods  or 
money  at  the  option  of  the  holder  if  presented  "in  number  or 
quantity  aggregating  in  money  value  not  less  than  iive  cents  in  each 
lot,"  atid  persons  engaged  in  trade,  who  distribute  such  stanii:)6  or 
devices,  upon  the  failure  of  the  person  charged  with  redemption 
to  redeem  as  aforesaid,  shall  be  liable  for  the  face  value  thereof 
(SuM.  8),  and  a  violation  of  the  provisions  of  the  act  is  also  a 
misdemeanor  (Subd.  4).  "We  have,  consequently,  if  this  new  effort 
is  to  be  upheld,  a  })erfectly  lawful  business  emasculated,  for  the 
pivot  on  which  it  turns  is  the  promise  to  deliver  some  article  of 
merchandise  to  the  purchaser  as  an  inducement  to  the  purchase,  and 
if  money  is  to  be  the  gratuity  then  that  ends  the  business  for  that 
would  mean  that  the  seller  reduces  the  purchase  price  in  each 
instance  by  a  definite  sum.  The  rock  on  which  the  system  is  built 
is  the  i-edemption  of  the  stamps  in  merchandise.  The  enormous 
quantities  of  this  merchandise  disposed  of  enables  the  company  of 
redemption,  acting  for  a  multitude  of  business  concerns,  to  purchase 
very  close  to  actual  cost  so  that  each  person  or  firm  in  trade  is  not 
called  upon  to  contribute  the  full  sum  with  which  it  would  be 
chargeable  upon  a  cash  redemption.  While,  therefore,  the  present 
statute  is  sought  to  be  vindicated  as  a  mere  regulation  of  the  traffic 
it  is  apparent  that  if  the  ticket  must  be  redeemed  in  money  the 
business  must  cease  and  the  statute  is  consequently  prohibitory. 

It  is  urged  that  the  statute  is  within  the  range  of  the  police  power 
on  the  ground  that  it  is  in  support  of  good  morals.  That  same 
argument  was  considered  in  the  GiUsori  ease.  It  is  not  more 
against  good  morals  to  issue  a  ticket  redeemable  in  merchandise 
than  to  redeem  in  money  or  merchandise  at  the  election  of  the 
holder.  The  pith  of  each  transaction  is  a  gift  to  the  purcliaser  and 
as  an  inducement  to  secure  trade  and  generally  for  cash,  for  in  most 
instances  payment  for  the  goods  is  a  prerequisite  to  the  delivery  of 
the  trading  stamp  or  coupon  ticket. 

It  may  be  that  the  trading  stamp  business  tends  to  demoralize  trade. 
It  may  i)e  that  people  in  moderate  or  straitened  circumstances  ai*e 
prone  to  purchase  beyond  their  means  by  the  incitement  of  a  gift 
after  a  stated  amount  has  been  expended.     The  farmer  who  attends 
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an  auction  sale  is  often  disposed  to  bny  what  he  does  not  need  led 
along  by  the  competition  in  the  bidding  or  by  the  fact  that  time  1& 
allowed  on  the  purchase.  If  a  grocer  of  the  city  of  Rochester 
should  reduce  the  price  of  flour  or  coffee  below  cost  it  might  tend 
to  the  demoralization  of  the  grocery  trade  in  that  city  and  would 
certainly  be  exasperating  to  his  competitors.  These  slight  derelic- 
tions may  be  imprudent,  but  they  are  not  the  subject  of  legislative 
control.  It  is  fundamental  that  the  widest  scope  is  accorded  to  the 
individual  in  the  prosecution  of  his  business,  if  only  that  business 
be  lawful  and  be  conducted  in  a  lawful  manner. 

But  the  moral  question  is  eliminated  by  subdivision  5  of  the  act 
which  excludes  from  its  provisions  tickets  or  coupons  issued  by  a 
merchant  or  manufacturer  in  his  own  name  and  redeemable  by 
him.  It  cannot  be  so  reprehensible  as  to  be  a  crime  to  issue  a 
coupon  ticket  redeemable  by  a  third  person,  but  be  without  sin  to 
issue  one  redeemable  by  the  seller  of  the  goods.  A  similar  statute 
(Pub.  Laws  R.  I.  chap.  652)  was  considered  by  the  Appellate  Divi- 
sion of  the  Supreme  Court  of  Rhode  Island  {State  v.  Dalton^  22 
R.  I.  77 ;  48  L.  R.  A.  775)  and  held  to  be  an  invasion  of  the  liberty 
of  the  individu)il  and  not  sustainable  under  the  police  power. 

The  present  act  is  sought  to  be  distinguished  from  those  con- 
demned in  some  of  the  cases  referred  to  because  in  those  eases  the 
merchandise  to  be  given  away  upon  the  presentation  of  the  ticket 
was  in  the  plain  view  of  the  purchaser.  The  distinction  is  more 
fanciful  than  genuine  for  there  can  be  little  difference  in  selecting 
from  sight  or  from  a  catalogue.  In  any  event  the  purchaser  when 
he  buj's  knows  that  he  will  get  the  names  of  the  prizes  or  gift 
articles  from  the  catalogue  and  of  a  company  not  readily  accessible 
to  him.  There  is  no  deception.  The  prizes  given  by  the  pul)lisher& 
of  the  Youths*  Companion  or  the  Ladies^  Ilome  Journal  or  other 
publications  as  an  inducement  to  subscribe  for  the  periodical  are 
not  in  full  view,  but  are  described  in  pamphlets  or  in  the  publica- 
tion itself.  The  transaction  is  not  unlawful  on  that  account  for  the 
subscriber  is  not  deceived.  He  buys,  knowing  the  place  where  he 
is  to  get  his  prize,  and  depends  upon  the  printed  description  for  his 
knowledge  of  it.  There  is  no  suggestion  of  a  fraudulent  purpose 
in  the  present  scheme,  unless  accompanying  the  delivery  of  the 
goods  purchased  with  the  promise  to  give  something  additional  is. 
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frandiilent.  Tliere  is  no  pretense  tliat  tlie  coupon  ticket  is  not 
redeemable  in  accordance  witli  the  promise  it  contains. 

In  a  nutshell,  therefore,  the  present  statute  is  only  designed  tc 
debar  the  giving  of  anything  of  value  by  a  tradesman-  with  the 
goods  lie  sells,  the  gift  being  delivered  by  and  pui-suant  to  an 
arrangement  with  a  separate  company,  and  that  kind  of  a  transaction 
honestly  carried  out  cannot  be  prevented  by  the  Legislature. 

There  is  another  infirmity  in  the  statute  which  we  apprehend 
renders  it  invalid.  By  subdivision  5,  as  already  noted,  the  business 
of  dealing  in  trading  stamps  is  reserved  for  the  merchant  or  manu- 
facturer. This  creates  a  preferential  class.  The  vice  it  seems  is  not 
in  alluring  one  to  buy  by  promise  of  a  gift,  but  in  permitting  the 
promise  to  be  fulfilled  by  another  than  the  seller.  It  is  a  narrow 
ledge  for  the  distinction  to  rest  upon  when  in  one  instance  the 
transaction  is  subject  to  legislative  control  to  the  extent  of  confisca- 
tion, while  in  the  other  it  goes  without  let  or  hindrance.  If  the 
seller,  by  arrangement  with  a  responsible  company,  secures  the  per- 
formance of  the  agreement  and  the  arrangement  is  satisfactory  to 
the  buyer,  it  would  seem  that  such  a  plan  ought  not  to  be  made  a 
crime,  while  redemption  by  the  merchant  or  manufacturer  is  deemed 
an  honest  transaction.  The  statute  is  not  founded  on  the  moral  plane 
pretended,  but  belongs  to  that  class  of  legislation  designed  to  drive 
out  of  business  a  successful  competitor.  The  transaction  aimed  at 
does  not  come  within  the  compass  of  those  authorities  which  have 
justly  gone  far  in  restricting  the  adulteration  of  food  products. 
{People  V.  Girardy  145  N.  Y.  105  ;  People  v.  Arensberg,  105  id.  123 ; 
People  v.  Cipperly^  101  id.  634,  and  People  v.  Niagara  Fruit 
Co,y  75  App.  Div.  11 ;  afifd.  on  opinion  below,  173  N.  Y.  629.)  The 
adulteration  of  foods  is  deleterious  to  health  and  is  a  deception  and 
a  fraud  on  the  purchaser.  A  nutritious  food,  however,  like  oleo- 
margerine,  sold  for  what  it  really  is,  cannot,  as  already  suggested,  be 
tabooed  by  the  Legislature  simply  because  it  resembles  butter  and 
its  sale  may  tend  to  lessen  the  selling  price  of  the  latter  article. 

One  or  two  propositions  may  be  regarded  as  settled  by  authority. 
The  police  power  while  sufficiently  comprehensive  to  meet  most 
every  exigency  involving  the  public  health,  safety  or  morals,  is 
subsidiary  to  the  Constitution.  "When  the  purpose  is  plainly  to  sub- 
serve the  public  in  some  of  the  respects  named,  the  legislative  enact 
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nieiit  will  be  sustained,  for  legislative  control  is  supreme  providing 
it  keeps  within  the  limitations  of  the  Constitution. 

But  it  is  also  a  landmark  of  our  Constitution  that  the  individual 
is  permitted  to  engage  in  any  lawful  pursuit  in  a  l^itimate  and 
honorable  manner  and  he  is  above  interference  even  by  the  Legisla- 
ture if  he  keeps  within  the  limits  suggested. 

We  have  very  grave  doubts  of  the  right  to  convipt  the  defendant  in 
this  case  in  any  event.  lie  purchased  the  tobacco  in  good  faitli  and 
had  it  in  his  possession  long  before  the  statute  upon  which  tlie 
arrest  is  founded  became  operative.  When  tlie  law  liret  came  into 
force  he  consequently  had  property  on  hand  which  he  was  riglit- 
fully  entitled  to  sell.  In  order  to  extract  the  coupon  from  the  bag 
in  which  it  was  contained  it  would  be  necessary  to  tear  off  the  i^ve- 
nue  .^tamp  and  the  label.  The  effect  of  the  statute,  therefore,  if 
valid,  was  substantially  to  contiseate  or  destroy  all  the  property  he 
had  on  hand  in  these  bags  and  which  contained  coupon  tickets  not 
placed  there  by  him  but  by  the  manufacturer.  {People ex  re! . 
MoPike  V.  Van  De  Carr^  178  N.  T.  425.)  However,  we  prefer 
to  place  our  decision  upon  the  invalidity  of  tlie  act  itself. 

The  order  should  be  affirmed. 

All  concurred. 
Order  affirmed. 


William  Iveatixg,  by  Nicholas  Keating,  his  Guardian  ad  Litem, 
Appellant,  v.  S.  M.  Coon,  as  Receiver  of  the  Swits-Conde 
Company,  Respondent. 

Negligence — failure  of  an  employee,  injufed  wfdle  tuing  a  machine^  to  notify  the 
8uperintende}it  of  chfects  therein  —  a  boy's  age  and  appearance  should  be  caimdered 
on  the  question  of  contHbutory  negligence. 

In  an  ftction  brought  under  the  Employers'  Liability  Act,  to  recover  damages  for 
injuries  sustained  by  the  plaintiff,  a  lad  sixteen  years  of  age,  while  employed 
by  the  defendant  in  the  operation  of  a  machine  known  as  a  carder,  it  appeared 
that  when,  about  two  months  prior  to  the  injury,  the  plaintiff  applied  to  the 
defendant  for  employment,  the  defendant's  superintendent  instructed  a  boy 
named  Coonan,  who  was  fourteen  years  of  age,  to  instruct  him  how  to  operate 
the  carder.     The  carder  consisted  first  of  a  creel  to  which  sixty  spools  of  fluffy 


Digitized  by 


Google 


KEATING  V.  COON.  113 

App.  IMt.]  Foubth  DoPARTifSNT,  Maisch.  1905. 

coiurae  threaki  were  attacked.  N«xt  to  the  creel  aad  about  eighteen  inches  off 
was  the  guide  plate,  an  iron  plate  five  feet  by  twelve  inches  and  which  con- 
tained the  holes,  sixty  in  number,  for  the  thread  to  pass  through  from  the 
spools.  Still  further  along  and  about  two  iuches  from  the  guide  plate  were 
two  wooden  feed  rollers  two  inches  in  diameter  and  of  the  same  length  as  the 
plate.  One  roller  was  above  the  other  with  a  small  space  between  and  they 
were  covered  with  cloth  filled  with  small  wire  teeth.  The  thread  was  caught 
by  these  rollers  and  pulled  thiY>ugh  to  a  tumbler  or  cylinder  just  beyond  the 
rollers  and  which  was  a  large  roller  covered  with  leather  and  containing  many 
sharp  wire  teeth  or  prongs.  This  tumbler  made  about  400  revolutions  a 
minute. 

Coonan,  for  nearly  half  a  day,  instructed  the  plaintiff  in  the  operation  of  the 
machine.  The  plaintiff's  chief  duty  was  to  poke  the  threads  as  they  came 
from  the  spools  through  the  opposite  holes  in  the  guide  plate  in  order  that 
they  might  be  taken  up  by  the  rollers.  The  plaintiff  testified  that  the  threads 
would  clog  the  rollcra  and  that  when  that  occurred  he  was  instructed  to  reach 
his  hand  over  the  guide  plate  and  push  the  threads  through  the  rollers  towards 
the  tumbler.  While  engaged  in  this  work  on  the  day  of  the  accident  his  hand 
was  caught  by  the  wire  prongs  of  the  tumbler,  drawing  it  through  between 
the  small  rollers,  tearing  off  and  lacerating  the  flesh  of  his  arm  and  rendering 
amputation  necessary.  He  testified  also  that  one  end  of  one  of  these  rollers 
was  apt  to  work  up  at  times  and  that  it  was  in  that  condition  when  the  acci- 
dent occurred,  thus  giving  room  for  his  hand  and  arm  to  go  in  between  them. 

The  negligence  charged  by  the  plaintiff  was  the  alleged  failu.re  of  the  defendant 
to  instruct  him  adequately  in  the  use  of  the  machine  and  also  its  failure  to  ' 
supply  a  reasonably  safe  machine  or  appliance.  The  plaintiff  testified  that 
Hay  thorn,  the  superintendent  in  charge,  attempted  to  adjust  this  machine 
when  one  of  the  rollers  was  heaved  up  as  it  was  at  the  time  of  tlie  accident; 
that  at  another  time  Hay  thorn  showed  him  how  to  push  the  thread  through 
the  guide  plate;  that,  as  it  did  not  go  through,  the  plaintiff  put  his  hand  back 
of  the  plate  and  tucked  the  threads  in  through  between  the  rollers,  and  that 
Haythorn  watched  the  performance,  saying  nothing. 

The  oourt  diarged  the  jury  that  "If  the  plaintiff  understood  that  the  machine 
was  out  of  order  and  dangerous  for  two  weeks  prior  to  the  accident,  there  can 
be  no  recovery,  because  it  would  be  clearly  unreasonable  to  omit  informing 
the  superintendent  during  that  period  of  time." 

EtlA,  that  snch  charge  required  the  reversal  of  a  judgment  entered  upon  a  ver- 
dict in  faTor  of  the  defendant; 

That,  in  view  of  the  evidence  tending  to  show  that  the  defendant's  superin- 
tendent knew  that  the  rollers  were  out  of  gear  and  that  the  plaintiff  was 
aware  that  he  possessed  such -knowledge,  it  could  not  be  said  as  a  matter  of 
law  that  the  plaintiff's  failure,  for  a  period  of  two  weeks,  to  notify  the  defend- 
ant's superintendent  of  such  alleged  defect  in  the  machine  constituted  negli- 
gence, which,  under  section  8  of  the  Employers'  Liability  Act»  would  bar  a 
recovery,  by  the  plaintiff; 

App.  Div.— Yol.  CII.        8 
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That  it  wns  also  error  for  the  court  to  refuse  to  charge  "that  the  jury  must  take 
into  coDsideratioQ  the  boy's  age  and  his  appearance  on  the  stand  here  u(K)u 
the  question  of  contributory  negligence  and  upon  the  question  of  how  much 
instruction  and  care  he  was  entitled  to  upon  the  part  of  the  superintendent." 

McLennan,  P.  J.,  and  Stover,  J.,  dissented. 

Appeal  by  tlie  plaintifif,  William  Keating,  by  Nicholas  Keating, 
his  guardian  ad  litem,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
county  of  Oswego  on  the  23d  day  of  January,  1904,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  denying  the  plaintifiE's  motion  for  a  new  trial  made  upon 
the  minutes. 

I^.  T.  Cahill^  for  the  appellant. 

Elisha  B,  Powell^  for  the  respondent. 

Spring,  J. : 

The  plaintiff,  a  lad  sixteen  years  of  age,  was  injured  October  16, 
1902,  in  a  machine  known  as  a  carder,  while  in  the  employ  of  the 
defendant  and  has  brought  this  action  pursuant  to  the  Employers' 
Liability  Act  (Laws  of  1902,  chap.  600)  to  recover  the  damages 
which  he  sustained  and  which  resulted  in  the  amputation  of  his  right 
arm  above  the  elbow. 

About  two  months  before  the  injury  he  applied  to  the  defendant 
for  work  and  was  turned  over  by  the  superintendent  to  a  boy  of 
fourteen  years  named  Coonan  to  be  instructed  how  to  operate  the 
machine.  Each  machine,  for  there  were  several  in  the  room,  con- 
sisted first  of  a  creel  on  which  sixty  spools  of  fluffy  coarse  tiiread 
were  attached.  Next  to  the  creiel  and  about  eighteen  inches  off  was 
the  guide  plate,  an  iron  plate  five  feet  by  twelve  inches  and  which 
contained  the  holes,  sixty  in  number,  for  the  thread  to  pass  through 
from  the  spools.  Still  further  along  and  about  two  inches  from 
the  guide  plate  were  two  wooden  feed  rollere  two  inches  in 
diameter  and  of  tlie  same  length  as  the  plate.  One  roller  was 
above  the  other  with  a  small  space  between  and  they  were  covered 
with  cloth  filled  with  small  wire  teeth  like  a  hoi'se  carding  brush. 
The  thread  was  caught  by  these  rollers  and  pulled  through  to  a 
tumbler  or  cylinder  just  beyond  the  rollers  and  which  was  a  large 
roller  covered  with  leather  and  containing  many  sharp  wire  teeth 
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or  prongs.  This  tumbler  made  about  400  revolutions  a  minute. 
The  further  mechanism  of  the  carder  it  is  not  important  to  consider. 
The  Coonan  boy  stayed  witli  the  plaintiff  nearly  half  a  day  instruct- 
ing him  in  the  operation  of  this  machine.  His  chief  duty  was  to 
poke  the  threads  as  they  came  from  tlie  spools  through  the  opposite  * 
holes  in  tlie  guide  plate  in  order  that  they  might  be  taken  up  by  the 
rollers.  The  plaintiff  testified  that  the  threads  would  clog  the  roll- 
ers and  when  that  occurred  he  was  instructed  to  reach  his  hand 
over  the  guide  plate  and  push  the  threads  through  the  rollers 
towards  the  tumbler.  While  he  was  engaged  in  this  work  his  hand 
was  caught  by  the  wire  prongs  of  the  tumbler,  drawing  it  through 
between  the  small  rollers,  tearing  off  and  lacerating  the  flesh  of  his 
arm  and  rendering  amputation  necessary.  He  testified  also  that  one 
end  of  one  of  these  rollers  was  apt  to  work  up  at  times  and  it  was 
in  that  condition  when  the  accident  occurred,  thus  giving  room  for 
his  hand  and  arm  to  go  in  between  them. 

The  negligence  which  the  plaintiff  seeks  to  impute  to  the  defend- 
ant is  the  failure  to  instruct  him  adequately  in  the  use  of  this 
machine  and  also  the  failure  to  supply  a  reasonably  safe  machine  or 
appliance  for  him  to  carry  on  the  work  intrusted  to  liim. 

The  main  propositions  of  the  case  involved  questions  of  fac':,  and 
as  there  certainly  was  no  preponderance  of  evidence  in  favor  of  the 
plaintiff  we  should  allow  the  verdict  to  stand  except  for  errors  which 
we  think  were  prejudicial  to  him. 

The  court  after  reading  to  the  jury  a  provision  of  the  Employers' 
Liability  Act  designed  to  prevent  an  employee  from  recovering  of 
his  employer  for  personal  injuries,  by  reason  of  a  defect  known  to 
the  employee  and  which  he  failed  within  a  reasonable  time  to  give 
information  of  to  his  employer  or  superintendent,  charged  the  jury 
as  follows  :  "  It  appears  here  that  Mr.  Hay  thorn  was  the  superintend- 
ent of  the  carding  room  ;  that  his  place  of  business  was  in  that  card- 
ing room,  and  it  doesn't  appear  upon  this  trial  by  any  evidence  that 
he  was  informed  or  had  any  knowledge  or  information  that  the 
machinery  was  out  of  order.  Therefore,  if  the  machine  was  out  of 
order  for  the  period  of  two  weeks  and  the  boy  knew  it,  if  the  boy 
knew  it  and  understood  it,  it  was  his  duty  to  inform  the  superin- 
tendent to  the  end  that  he  might  put  the  iriachine  in  proper  order  and 
repair.     It  was  his  duty  to  give  him  the  information  within  a  reason- 
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able  time,  and  I  charge  you,  as  a  matter  of  law,  that  if  the  boy  knew 
of  the  defect,  underetood  the  danger,  knew  this  machine  was  out  of 
repair  and  ought  to  be  fixed,  the  fact  that  he  allowed  two  weeks  to 
expire  without  giving  such  information  to  the  superintendent,  that 
tlie  waiting  so  long  a  period  was  an  uni'easonablo  period  of  time  for 
him  to  wait;  that  within  that  time,  before  the  injury  occurred,  he 
sliould  have  given  the  superintendent  notice  that  tlie  machine  was 
ont  of  order.  Waitnig  two  weeks  is  too  long ;  it  is  an  nnreasonable 
tim^  to  wait  tinder  the  circumstances  where  the  superintendent  is 
right  in  the  same  room." 

Later  in  his  charge  he  summarized  the  proposition  in  this  man- 
ner :  "  If  the  plaintiff  tinderetood  that  the  machine  was  out  of  order 
and  dangerous  for  two  weeks  prior  to  the  accident,  there  can  be  no 
recovery,  because  it  would  be  clearly  unreasonable  to  omit  inform- 
ing the  superintendent  during  that  period  of  time." 

The  plaintiff  testified  that  Haythorn,  the  superintendent  in  charge, 
attempted  to  adjust  this  machine  when  one  of  the  rollers  was  heaved 
up  as  at  the  time  of  the  accident ;  that  at  another  time  Haythom 
showed  him  how  to  pnsh  tlie  thread  through  the  guide  plate ;  that 
it  did  not  go  tlirough,  and  the  plaintiff  pot  his  Iiand  back  of  the  plate 
and  tucked  the  threads  in  through  between  the  rollers,  and  that 
Haythom  watched  the  performance,  saying  nothing.  If  Haythom 
knew  the  rollers  were  out  of  gear  and  the  plaintiff  was  aware  that 
he  possessed  that  knowledge,  then  it  was  not  incumbent  upon  this 
lad  to  inform  the  superintendent  of  the  defect.  (Employers'  Lia- 
bility Act,  §  3.)  At  least  we  cannot  say,  as  matter  of  law,  that  his 
omission  for  two  weeks  to  do  tliis  in  the  circumstances  of  this  case, 
and  in  the  liglit  of  his  own  evidence,  absolutely  bars  a  recovery  by 
him.  In  the  abstract  the  proposition  of  law  stated  by  the  court 
may  be  unexceptionable.  But  it  was  for  the  instruction  and 
enlightenment  of  the  jury  in  this  particular  case,  and  was  to  be  con- 
stmed  by  them  with  the  facts  before  them,  and  it  failed  to  include 
essential  items  of  testimony  which  had  an  important  bearing  on 
its  interpretation,  and  the  jury  ought  to  have  been  so  instructed. 

Later  the  counsel  for  the  plaintiff  excepted  "  to  that  part  of  the 
charge  in  which  you  charged  as  a  matter  of  law  that  waiting  two 
weeks  was  unreasonable,  and  I  ask  you  to  charge  that  the  jury  must 
take  into  consideration  the  boy's  age  and  his  appearance  on  the 
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stand  here  upon  the  question  of  contributory  neghgence  and  upon 
the  question  of  how  much  instruction  and  care  he  was  entitled  to 
upon  tlie  part  of  the  superintendent"  The  boy's  age  and  appear- 
ance may  have  been  important  factors  in  measuring  his  own  con- 
duct and  the  necessity  for  more  definite  hrsfcrnctioiiy  as  to  the  opera- 
tion and  danger  of  the  machine,  and  consequently  we  think  the 
plaintiff  was  entitled  to  have  the  jury  instructed  as  requested.  The 
court,  howerer,  responded  :  **  T  cannot  change  ray  ruBng  and  hold- 
ing to  the  effect  that  he  is  called  upon  to  exercise  reasonable  care, 
such  reasonable  care  as  a  person  endowed  with  those  qualities  to  a 
reasonable  degree  would  li&ve  exercised  undee  those  circumstances, 
I  can't  change  that.*'  To  which  an  exception  Was  taken.  The 
charge  as  given  does  not  meet  the  question.  The  plaintiff  was  six- 
teen years  of  age  when  the  accident  occurred,  and  he  was  before 
the  jury.  They  were  entitled  to  know  how  the  question  of  con- 
tributory ne^igenee  and  tlie  necessity  of  more  careful  instruction 
were  affected  by  reason  of  his  age  and  appearance.  These  con- 
crete, tangible  elements  the  counsel  was  properly  trying  to  have  the 
jurors  appi*eheud. 

A  proposition  couched  in  gen^iial  language  may  do  for  a  text 
book,  but  jurors  simply  have  in  mind  the  evidence  of  the  particular 
case  and  they  need  enlightenment  as  to  the  law  pertaining  to  that 
case,  and  a  mere  abstract  generalization  is  more  apt  to  mystify  than 
to  impart  information. 

For  these  reasons  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

All  concurred,  except  McLennatj,  P.  J.,  and  Stovke,  J^  who 
dissented. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event,  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein. 
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Delia  C.   Roberts,   PlaiutiflF,   v,   Robkets- Wicks   Company. 

Defendant. 

Corporation  —  wliere  preferred  etock  entiUeU  to  cumtUative  dividends  is  reduced  and 
the  owner  exchanges  the  oi'iginal  scrip  for  scrip  for  the  lesser  amount,  tlie  divi- 
dends are  to  be  based  on  tite  volume  of  the  stock  as  reduced. 

A  manufacturing  corporation  was  organized  with  |50,000  of  pref^erred  stock  and 
1150,000  of  common  stock.  It  was  provided  that  six  per  cent  cumulative 
dividends  should  be  paid  on  the  preferred  stock  and  that  the  remainder  of  the 
surplus  profits  should  be  applicable  to  dividends  on  the  common  stock.  April 
16,  1898,  the  capital  stock  was  increased  so  as  to  consist  of  $75,000  in  preferred 
stock  and  $225,000  in  common  stock.  Prior  to  July  1, 1901,  one  Delia  C.  Roberts 
became  the  owner  of  $25,000  of  the  preferred  stock  of  the  corporation.  June 
25,  1904,  the  stock  was  reduced  to  $50,000  preferred  stock  and  $150,000  in  com- 
mon stock.  October  25,  1904,  Delia  C.  Roberts,  who  voted  against  the  reduc- 
tion of  the  capital  stock,  surrendered  her  certificate  for  $25,000  of  preferred 
stock  and  received  a  new  certificate  for  $16,700,  being  substantially  the 
amount  she  was  entitled  to  under  the  reduction. 

Six  per  cent  dividends  were  paid  on  the  preferred  stock  up  to  July  1,  1901.  No 
further  dividends  were  declared  until  December  20,  1904,  when  the  directors 
of  the  corporation  adopted  a  resolution,  declaring  the  usual  dividend  on  the 
preferred  stock  payable  January  2,  1905,  and  a  dividend  of  one  per  cent  upon 
the  common  stock  payable  May  1,  1905. 

At  the  time  the  capital  stock  was  decreased  there  were  no  surplus  profits  appli- 
cable to  the  payment  of  dividends  and  the  reduction  resulted  in  creating  a 
small  surplus. 

Held,  that  Delia  C.  Roberts  was  only  entitled  to  interest  on  the  $16,700  worth 
of  stock  held  by  her  at  the  time  the  dividend  was  declared,  and  that  she  whs 
not  entitled  to  the  dividends  between  July  1,  1901,  and  June  25,  1904,  on  the 
$8,300  worth  of  stock  which  she  had  surrendered: 

That  when  she  surrendered  the  stock  and  allowed  it  to  be  canceled,  she  gave  up 
all  right  to  future  dividends  thereon. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Henry  J.  Codkxnhara^  for  the  plaintiff. 

Walter  N.  Kernan  and  John  D,  Ketman^  for  the  defendant. 

Williams,  J. : 

Judorment  should  be  ordered  for  defendant  in  accordance  with  its 
demand  in  the  submission,  without  costs. 
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The  controvei*sy  arises  over  dividends  upon  the  stock  in  the 
defendant  corporation.  It  was  organized  August  5, 1895,  under  the 
Business  Corporations  Law  (Laws  of  1892,  chap.  691,  as  amd.  by 
Laws  of  1895,  cliap.  671)  for  tlie  manufacture  and  sale  of  clothing. 
The  capital  stock  originally  consisted  of  $50,000  preferred  and 
$150,000  common  stock.  Out  of  the  surplus  profits  of  the  business 
the  Iiolders  of  the  preferred  stock  were  entitled  to  be  paid  dividends 
of  six  per  cent  per  annum  in  semi-annual  payments  before  the  com- 
mon stock  was  entitled  to  anything,  and  in  case  of  non-payment  the 
dividends  should  bear  interest  at  the  rate  of  six  per  cent  from  the 
date  when  payable.  All  the  remaining  surplus  profits  were  appli- 
cable to  dividends  on  the  common  stock,  as  the  board  of  directors 
should  direct.  April  16,  1898,  the  capital  stock  was  duly  increased 
so  as  to  consist  of  $75,000  preferred  and  $225,000  common.  Prior 
to  July  1,  1901,  the  plaintiff  became  the  owner  of  $25,000  of  the 
preferred  stock.  June  25,  1904,  the  stock  was  duly  reduced  so  as 
Again  to  consist  of  $50,000  preferred  and  $150,000  common.  The 
plaintiff  voted  against  such  reduction.  October  25,  1904,  she  sur- 
rendered her  certificate  for  $25,000  of  preferred  stock  and  received 
a  new  certificate  for  $16,700,  being  a  few  dollars  more  than  she  was 
entitled  to  under  the  reduction,  and  for  wliich  excess  she  paid  in  cash. 
The  six  per  cent^emi-annual  dividends  on  the  preferred  stock  were 
paid  up  to  July  1,  1901,  w^hen  plaintiff  purchased  her  stock,  but 
none  have  been  paid  since  that  time.  None  were  declared  until 
December  20,  1904,  when  a  resolution  was  adopted  by  the  board  of 
directors  that  the  amount  due  to  stockliolders  in  full  for  divi- 
dends and  accrued  interest  thereon,  to  December  1,  1904,  upon  the 
$50,000  preferred  stock  be  paid  January  2,  1905,  to  stockholders  of 
record  December  26,  1904,  and  at  the  same  time  a  dividend  was 
declared  of  one  per  cent  payable  May  1,  1905,  upon  the  common 
stock  of  $150,000  to  stockholders  of  record  April  20,  1905. 

It  will  thus  be  seen  that  the  defendant  only  proposes  to  pay  plain- 
tiff's dividends  and  interest  thereon  from  July  1, 1901,  to  December 
1,  1904,  on  $16,700  of  stock,  and  then  pay  a  dividend  on  the  com- 
mon stock.  The  plaintiff  claims  she  is  also  entitled  to  dividends 
and  interest  on  the  $8,300  between  July  1,  1901,  and  June  25, 1904, 
which  stock  she  held  between  those  dates  before  the  payment  of  the 
dividend  on  the  common  stock.     This  is  the  precise  question  in  con- 


Digitized  by 


Google 


120  ROBERTS  v.  ROBERTS-WICKS  CO. 


Fourth  Depautment,  Makcb,  1905.  [Vol.  102. 


ti'oversy.  While  plaintiff  held  this  ,$8,300  of  stock  there  were  no 
snrplns  profits  from  which  anj  dividends  could  be  paid.  The  capi- 
tal stock  was  impaired,  there  was  a  deficiency  of  nearly  $100,000. 
As  soon  as  the  stock  was  reduced  from  $300,000  to  $200,000  there 
was  a  sorplns  of  $9,138.15,  which,  under  the  definition  contained  in 
Williams  v.  W,  U.  Tel.  Co.  (03  N.  Y.  162)  and  Strong  v.  Brooklyn 
Oro88-Taion  R.  B.  Co.  (Id.  426),  would  be  i-egarded  as  surplus 
profits,  and  could  properly  be  used  in  paying  dividends.  After 
the  stock  was  reduced  and  before  the  dividends  were  declared 
$15,087.40  of  other  surplus  profits  were  earned.  Then  the  divi 
dends  were  declared,  and  the  question  is  whether  the  plaintiff, 
having  given  up  $8,300  of  the  stock  owned  by  her,  has  forfeited 
her  riglit  to  past  dividends  and  interest  on  such  stock,  or  whether 
she  is  entitled  to  the  same. 

The  contract  between  the  defendant  and  its  Btockholdei*s  embodied 
in  the  certificate  of  incorporation  and  the  certificates  of  stock  was 
that  the  holders  of  the  preferred  stock  should  be  ^ititled  to,  and  be 
paid,  dividends  of  six  per  cent  semi-annually,  and  in  case  of  non- 
payment the  dividends  should  bear  interest  at  the  rate  of  six  per  cent 
from  the  date  when  payable.  )^J  virtue  of  this  contract  the  plaintiff 
just  prior  to  the  reduction  of  the  capital  stock  was  entitled,  when- 
ever dividends  were  declared,  to  the  dividends  and  interest  on  the 
$8,300  as  well  as  on  the  $16,700.  By  the  reduction  and  the  sur- 
render of  the  $8,300  of  stock,  did  she  relinquish  these  dividends 
and  interest?  She  did  not  do  so  in  express  terms.  Did  she  do  so 
by  legal  implication  ?  No  authorities  are  cited  bearing  upon  this 
precise  question. 

We  are  inclined  to  tlie  opinion  that  the  plaintiff,  not  being  the 
owner  of  this  $8,300  of  stock  at  the  time  the  dividends  were 
declared,  was  not  entitled  to  any  dividends  thereon.  She  could 
acquire  no  rights  in  any  of  defendant's  property  for  dividends  until 
the  dividends  were  actually  declared.  If  the  stock  had  been  trans- 
ferred instead  of  surrendered  the  plaintiff  would  have  retained  no 
interest  in  the  dividends  in  question.  They  would  have  passed  to 
her  assignee  as  an  incident  to  the  stock  itself.  Wlien  she  surren- 
dered the  stock  and  allowed  it  to  be  canceled,  she  gave  up  all  right 
to  future  dividends  thereon  also.  Dividends  could  not  well  be 
declared  except  upon  stock  in  existence  when  the  dividends  were 
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60  declared.  The  agreement  as  to  dividends  was  not  invalid,  bnt 
the  reduction  of  the  stock  which  was  made  under  the  Stock  Corpo- 
ntioD  Law  (Laws  of  1892,  chap.  688,  §§  44-46,  as  amd.  by  Laws  of 
1901,  chap.  354  and  Laws  of  1904,  chap.  123)  could  not  well  pro- 
vide, and  did  not  proride,  for  an j  saving  of  liability  to  plaintifiF  by 
the  defendant  for  the  dividends  undeclared  upon  the  canceled 
destroyed  stock. 

There  is  uo  apparent  equity  in  the  case  in  favor  of  the  plaintiff. 
She  became  the  owner  of  her  stock  when  tiie  totai  capital  stock  was 
$300,000,  and  when  the  reduction  to  $200,000  was  contemplated 
there  were  no  surplus  earnings  to  pay  her  any  dividends,  and  were 
not  likely  to  be  any  unless  the  stock  was  reduced  in  amount.  It  was 
impaired  nearly  $100,000.  By  reducing  the  stock  the  defendant  was 
able  to  accumulate  a  surplus  from  which  it  could  pay  dividends  on 
the  stock  as  reduced.  The  plaintiff  had  the  benefit  of  the  reduc- 
tioD  of  the  stock  and  the  dividends  as  made.  We  do  not  see  that 
she  was  entitled  to  more  thao  she  received. 

Oar  eondinion  is  that  judgment  should  be  ordered  for  defeiidant 
in  accordance  with  its  demand  in  the  submission.  No  costs  will  be 
allowed. 

All  eonenrred,  except  Stover,  J.,  not  voting.' 

Judgment  ordered  for  the  defendant  in  accordance  with  its 
demand  in  the  submission. 


Bridget  Mubphy,  Appellant,  v.  Wiluam  F.  Wait,  Kespondent. 

Kegligence  —  iiijury  from  a  wagon  being  overturned  by  a  horse  frightened  by  an 
automolnU  —  care  exerased  by  tJu  plaintiff  riding  in  the  wagon  —  duty  of  tJie 
driver  of  an  automobile  on  a  ?iig?iway. 

In  an  acttoa  hrotight  to  recover  dumages  for  personal  injuries,  it  appeared  that 
while  the  plaintiff  was  riding  ak>ng  a  highwaj  in  a  wagon  drawn  by  a  horse 
driven  by  lier  husband,  the  defendant's  automobile  CAme  in  view;  that  the 
horse,  being  afraid,  the  plaintiff's  husband  got  out  of  the  wagon,  motioned 
with  liis  band  for  the  automobile  to  stop,  went  to  the  horse's  head  and  took 
him  by  the  bit;  that  the  automobile  stopped  once  and  then  started  on  toward 
the  horse;  that  as  it  approached  him  the  horse  became  unmanageable,  reared 
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and  pluDged;  that  the  plaiatiff's  husband  struggled  to controlhim  and  hallooed 
**  whoa"  continually;  that  the  automobile  nevertheless  proceeded  in  its  course 
and  passed  near  the  horse,  not  turning  from  him  at  all;  that  the  horse  forced 
the  wagon  into  the  ditch  where  it  was  turned  over  and  the  plaintiff  thrown 
out  and  injured. 

Section  3  of  chapter  625  of  the  Laws  of  1903,  which  took  effect  about  a  month 
before  the  accident,  provides:  "Every  person  driving  an  automobile  or  motor 
vehicle  shall  at  request  or  signal  by  putting  up  the  hand,  from  a  person  driving 
or  riding  a  restive  horse  or  horses,  or  driving  domestic  animals,  cause  the  automo- 
bile to  immediately  stop  and  to  remain  stationary  and  upon  request  shall  cause 
the  engine  of  such  automobile  to  cease  running  so  long  as  may  be  necessary  to 
allow  said  horses  or  domestic  animals  to  pass.  This  provision  shall  apply  to 
automobiles  going  in  the  same  or  in  an  opposite  direction." 

Held,  that  a  judgment  dismissing  the  plaintiff's  complaint  should  be  reversed; 

That  the  jury  would  have  been  justified  in  finding  that  the  defendant  was  negli- 
gent in  not  stepping  the  automobile,  turning  out  and  remaining  quiet  until 
the  horse  passed  it; 

That  whether  the  plaintiff  exercised  the  care  of  a  reasonably  prudent  woman 
under  the  circumstances  surrounding  her  was  a  question  of  fact  for  the  jury. 

While  a  person  may  travel  along  a  public  highway  with  a  conveyance  or  loaded 
vehicle  liable  to  frighten  horses,  he  must,  while  doing  so,  exercise  reasonable 
care  to  avoid  accident  and  injury  to  others  traveling  along  such  highway. 

Appeal  by  the  plaintiff,  Bridget  Murphy,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Cayuga  on  the  9th  day  of  May,  1904, 
upon  a  nonsuit  granted  by  the  court  after  a  trial  at  the  Cayuga 
Trial  Term,  also  from  an  order  entered  in  said  clerk's  office  on  the 
9th  day  of  May,  1904,  denying  the  plaintiff's  motion  for  a  new  trial 
made  upon  the  minutes,  and  also  from  an  order  entered  on  the  9th 
day  of  May,  1904,  granting  the  defendant's  motion  for  a  nonsuit. 

Frank  C,  Gushing  and   Wright  <&  Parlc^r^  for  the  appellant. 

J,  J/.  Brainard^  for  the  respondent. 

Williams,  J. :  / 

The  judgment  and  ordere  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

The  action  is  to  recover  damages  for  personal  injuries  alleged  to 
have  been  the  result  of  defendant's  negligence. 

The  defendant's  automobile  was  running  along  the  highway  and 
met  the  horse  and  wagon  driven  by  plaintiff's  husband.     The  horse 
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became  frightened  at  the  automobile  and  overturned  the  wagon, 
and  the  plaintiff,  who  was  riding  in  the  wagon,  was  thrown  out  and 
injured.  The  claim  made  is  that  the  defendant  was  guilty  of  negli- 
gence in  not  stopping  his  machine  when  it  was  apparent  that  the 
horse  wag  frightened,  and  an  accident  was  likelj'  to  occur,  so  as  to 
avoid  it.  The  negligence  was  predicated  upon  the  principles  of  the 
common  law,  and  upon  the  provisions  of  recent  statutes  with 
reference  to  automobiles. 

By  section  169  of  the  Highway  Law  (Laws  of  1890,  chap.  568, 
added  by  Laws  of  1901,  chap.  531,  and  amd.  by  Laws  of  1903, 
chap.  625)  it  is  provided :  "  Every  person  driving  an  automobile 
or  motor  vehicle  shall  at  request  or  signal  by  putting  up  the  hand, 
from  a  person  driving  or  riding  a  restive  horse  or  horses,  or  driving 
domestic  animals,  cause  the  automobile  to  immediately  stop  and 
to  remain  stationary  and  upon  request  shall  cause  the  engine  of 
such  automobile  to  cease  running  so  long  as  may  be  necessary 
to  allow  said  horses  or  domestic  animals  to  pass.  This  provision 
shall  apply  to  automobiles  going  in  the  same  or  in  an  opposite 
direction."  This  statute,  as  amended,  became  a  law  May  15,  1903, 
and  this  accident  occurred  June  11,  1903.  The  rule  of  the  common 
law  is,  and  always  has  been,  that  while  a  person  might  travel  the 
highway  with  a  conveyance  or  a  loaded  vehicle  liable  to  frighten 
horses,  yet  he  must  while  doing  so  exercise  reasonable  care  to  avoid 
accident  and  injury  to  others  traveling  along  such  highway.  This 
principle  of  law  is  so  well  settled  that  authorities  need  not  be  cited 
in  support  of  it.  The  court  having  granted  a  nonsuit  here,  the 
plaintiff  upon  appeal  is  entitled  to  a  consideration  of  the  evidence 
in  a  light  most  favorable  to  her.  The  jury  would  have  been  justi- 
fied in  finding  tlie  following  facts,  if  the  court  had  permitted  them 
to  pass  upon  the  evidence.  When  the  automobile  came  in  view  the 
horse  was  afi-aid,  and  plaintiff's  husband  got  out  of  the  wagon, 
motioned  the  automobile  with  his  hand  to  stop,  went  to  the  horse's 
head  and  took  him  by  the  bit.  The  automobile  stopped  once  and 
then  started  along  towards  the  horse.  As  it  approached  him  the 
horse  became  unmanageable,  reared  and  plunged,  and  the  plaintiff's 
husband  struggled  to  control  him  and  hallooed  "  wlioa"  continually. 
The  automobile,  nevertheless,  was  kept  right  along  in  its  course,  and 
along  near  the  horse,  not  turning  away  from  the  horse  at  all. 
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The  horse  forced  the  wagoa  into  the  diteli,  where  it  was  turned  over 
and  the  plaintiff  wafi  thrown  oiKt  and  injured. 

It  is  yery  clear  th$it  the  jnrj  would  have  been  jnstitiedy  in  view  of 
this  evidence,  in  finding  tliat  the  defendant  was  negligent  in  not 
stopping  the  antomobile,  tamiiig  oat  and  r^euaiiung  quiet  until  the 
horse  passed  it.  There  coald  be  no  doubt  aa  to  the  horse  being 
frightened  and  becoming  more  unmanageable  every  moment  as  the 
automobile  approached  it.  The  defendant  saw  this  and  mujst  liave 
realized  that  an  accident  was  likely  to  occur  if  the  antomobile  was 
not  stopped.  NeverthelesBy  he  sent  the  macliine  along  regardless  of 
consequeneesw  The  negligence  of  defendant  was  a  qnestion  for  the 
jury  and  not  for  tlie  court. 

It  is  suggested  that  the  plamtiff  did  not  show  herself  free  from 
contributory  negligence.  She  appears  to  have  been  frightened  and 
confused,  and  to  have  screamed,  as  women  usually  dow  Under  the 
circumstances  she  was  not  to  be  held  to  the  exercise  of  tlie  best  of 
jndgment,  as  a  matter  of  law.  Upon  all  the  evidence  it  was  a 
quiestioQ  of  fact  for  the  jury  whetlier  she  exefcised  the  care  of  a 
reasMiably  prudent  woman  under  the  cireiiaistances  surrounding  her. 

The  court  could  not  detennine  the  question  as  one  of  law. 

Tlie  nonsuit  was  erron«oiisly  granted.  The  case  should  have 
been  submitted  to  the  jnry. 

Since  the  automobile  has  come  into  use  upon  our  streets  and 
highways,  these  accidents  liave  been  common,  and  actions  to  recover 
damages  resulting  therefrom  liave  been  frequent  These  machines 
may  be  used  on  the  public  highways^  but  horses  will  also  continue 
to  be  used  for  a  time  at  least.  Both  may  be  legally  used  as  inotive 
power  in  public  tmvel.  Some  horses  are  friglitened  when  tliey  meet 
these  machinesy.and  it  is  the  duty  of  persons  running  the  maehmes 
to  exercise  reasonable  care  to  avoid  accident  when  horses  become 
friglitened.  It  is  not  pleasant  to  be  obliged  to  slow  down  these 
rapid  running  inacliines  to  aceomtnodate  persons  driving  or  riding 
slow  country  horses  tliak  do  not  readily  become  accustomed  to  the 
innovation.  It  is  more  agreeable  to  send  the  machine  along,  and 
let  the  horse  get  on  as  best  he  may,  but  it  is  well  to  understand,  if 
this  course  is  adopted  and  accident  and  injury  result,  tliat  the  auto- 
mobile owner  may  be  called  upon  to  respond  in  damages  for  such 
injuries. 
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Tlie  judgment  and  orders  slioiiM  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appeilatit  to  abide  event,  upon  queBtiocs  of  law  only,  the  facts 
having  been  examined  and  no  error  fonad  therein. 


Myra  E.  Baker,  as  Administratrix,  etc.,  of  Edward  F.  Baker, 
Deceased,  Respondent,  v.  Empire  Wire  Company,  Appellant. 

yegUgenee  —  death,  from  stepping  upon  a  defective  cleat  and  falling  from  a  gang- 
*^«y»  of  one  whose  duty  it  wa4t  to  replace  tlie  defective  cleat  —  the  absence  of  hand- 
rails does  not  justify  a  charge  of  negligence  —  assumption  of  risk. 

In  aD  action  brought  under  the  Employers'  Liability  Act  (Laws  of  19Q2,  chap. 
600)  to  recover  damages  resulting  from  the  death  of  the  plaintiff's  intestate,  it 
appeared  that  the  floor  of  one  portion  of  the  defendant's  factory  was  about 
three  feet  lower  than  that  of  another  portion  of  such  factory,  and  that  in  order 
to  enable  truck  loads  of  wire  to  be  wheeled  from  one  portion  of  the  factory  to 
another,  an  inclined  gangway  had  been  constructed  consisting  of  three  planks, 
each  twelve  inches  wide  and  twelve  feet  long,  placed  side  by  side;  that  the 
floor  of  the  factory  was  made  more  or  less  slippery  by  a  greasy  fluid  xised  in 
the  process  of  manufacture,  and  that  cleats  liad  been  placed  upon  the  middle 
plank  of  tJie  gangway  to  prevent  employees  from  slipping;  that  there  never 
had  been  any  railing  upon  either  aide  of  the  gangway,  and  that  employees, 
when  using  such  gangway,  sometimes  walked  its  entire  length,  and  at  other 
times  stepped  off  or  on  at  the  sides. 

There  was  evidenfce  that  while,  on  the  night  of  the  accident,  the  intestate  was 
helping  to  push  a  truck  load  of  wire  up  the  incline,  his  foot  slipped  upon  a 
cleat,  causing  liini  to  fall  off  the  gangway  and  to  receive  injuries  from  wliich 
he  died;  that  the  cleats  had  become  worn  and  slippery,  so  as  not  to  fully  serve 
the  purpose  of  preventing  slipping;  that  the  intestate  had  been  employed  in 
the  factory  for  over  three  years,  during  which  time  the  construction  of  the 
gangway  and  the  general  condition  in  the  shop  had  remained  unchanged;  that 
for  a  year  prior  to  the  accident  the  intestate  bad  been  the  night  superintendent 
or  foreman  thereof,  and  had  full  charge  thereof  at  that  time;  that  as  such 
night  superintendent  and  foreman  he  had  the  right  to,  and  did,  discharge  men 
and  to  order  the  repair  of  machines;  that  at  various  times  he  repaired  the 
inclined  gangway  itself  and  Tenewed  the  cleats  thereon;  that  in  the  course  of 
his  work  he  rei>eatedly  passed  up  and  down  over  the  gangway,  and  that  upon 
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the  night  of  the  accideut  he  kid  been  up  and  down  it  several  times;  that  Ibere 

were  on  hand  in  the  factory  cleats  to  replace  those  in  use. 
Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 

reversed,  for  the  reasons: 
Mrst,  that  it  was  the  duty  of  the  intestate  to  replace  the  cleats  upon  the  gang- 
way if  they  were  worn  and  defective,  and  that  his  failure  to  do  so  barred  a 

recovery  by  the  plaintiff; 
Second,  that  it  was  error  for  the  trial  judge  to  permit  the  jury  to  predicate  negli- 

gencc'upon  the  absence  of  handrails  on  the  gangway;  and, 
Third,  because  the  verdict  of  the  jury,  that  the  intestate  did  not  understand  and 

assume  any  risks  incident  to  the  construe  tion  and  use  of  the  gangway,  was 

against  the  weight  of  evidence. 

Appeal  by  the  defendant,  the  Empire  "Wire  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  tlie  office  of  the  clerk  of  tlie  county  of  Oneida  on  the  5th  day 
of  April,  1904,  upon  the  verdict  of  a  jury  for  S3,250,  and  also  from 
an  order  entered  in  said  clerk'b  oftice  on  the  3d  day  of  May,  1904, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Joh7\  D.  McMahon,  for  the  appellant. 

Howard  C.  Wigglm  and  Elijah  T,  Garlicky  for  the  respondent. 

IIiscocK,  J. : 

Plaintiff's  intestate  was  employed  in  defendant's  factory,  and  upon 
the  night  of  July  15,  1903,  slipped  and  fell  upon  some  cleats  upon 
a  gangway  therein,  receiving  injuries  which  caused  his  death.  This 
action  was  brought  under  the  provisions  of  the  Employers'  Lia- 
bility Act,  60  called  (Laws  of  1902,  chap.  600),  and  amongst  other 
things  it  was  claimed  that  the  defendant  was  negligent  in  not  plac- 
ing a  railing  upon  each  side  of  the  gangway  and  also  in  allowing  to 
become  worn  and  defective  cleats  which  had  been  placed  thereon 
for  the  purpose  of  preventing  slipping. 

We  think  that  the  judgment  recovered  by  plaintiff  is  affected  by 
at  least  three  erroi*s  which  necessitate  its  reversal. 

In  our  opinion  it  was  the  duty  of  the  intestate  to  have  replaced 
the  cleats  if  they  had  become  worn  and  defective,  and  his  failure  so 
to  do  bars  a  recovery  by  his  representative.  Secondly,  it  was  error 
for  the  trial  judge  to  permit  the  jury  to  find  negligence  because  of 
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the  al)seiieo  of  handrails  upon  the  gangway,  and  finally  the  verdict 
of  the  jury  that  the  intestate  did  not  understand  and  assume  any 
risks  incident  to  the  latter's  construction  and  use  was  clearly  against 
the  weight  of  evidence. 

The  floor  of  a  portion  of  defendant's  factory  was  about  three 
feet  lower  than  that  of  another  part.  It  was  necessary  to  move 
truck  loads  of  wire  which  defendant  was  engaged  in  manufacturing 
from  one  portion  to  the  other  and  a  gangway  had  been  constructed 
for  purposes  of  passageway.  This  consisted  of  three  planks  which 
were  each  about  twelve  inches  wide  and  about  twelve  feet  long, 
placed  side  by  side  leading  from  one  floor  to  the  other.  In  the  proc- 
ess of  manufacture  there  was  used  a  somewhat  greasy  fluid  called 
'*dip,"  and  to  some  extent  this  became  spattered  and  tracked  over 
the  floor,  making  it  more  or  less  slippery.  The  loads  of  wire  which 
were  moved  upon  trucks  from  0!ie  portion  of  the  factory  to  another 
over  the  gangway  were  quite  heavy,  and  cleats  had  been  put  upon 
the  middle  plank  to  prevent  the  slipping  of  employees  as  they  drew 
them  up  the  incline.  There  never  had  been  any  i*ailing  upon  either 
side  of  the  gangway,  and  in  the  constant  use  of  the  latter  employ- 
ees sometimes  walked  its  entire  length  and  at  others  stepped  off  and 
on  at  the  side. 

At  the  time  of  the  accident,  as  the  jury  were  fairly  permitted  to 
find,  the  intestate  was  helping  to  push  a  truck  load  of  wire  up  the 
incline  when  his  foot  slipped  upon  a  cleat  and  he  fell  off  upon  the 
side,  receiving  the  injuries  resulting  in  his  death.  It  was  also  per- 
missible for  the  jury  to  find  that  these  cleats  had  become  worn  and 
slippery  so  as  not  fully  to  serve  the  purpose  of  preventing  slipping. 

The  intestate  had  been  continuously  employed  in  the  defendant's 
factory  from  the  spring  of  1900  to  the  time  of  the  accident,  and 
from  July  21,  1902,  had  been  the  night  superintendent  or  foreman 
of  the  factory,  having  full  charge  thereof  at  that  time.  As  such 
he  liad  the  right  to,  and  did,  hire  and  discharge  men  and  order 
the  repair  and  fixing  of  machines.  At  various  times  he  had 
repaired  the  incline  itself  and  renewed  the  cleats  thereon.  In 
the  course  of  his  work  he  repeatedly  passed  up  and  down  over  this 
gangway,  and  upon  the  evening  in  question  before  the  accident  had 
been  up  and  down  several  times.  There  were  on  hand  in  the  fac- 
tory cleats  with  which  if  necessary  or  proper  to  replace  those  in  use. 
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While  other  employeee  had  occasionalij  slipped  upon  the  gangway^ 
it  does  not  appear  that  this  accid<ent  had  been  in  any  maniter  caused 
or  agfirravated  by  the  absence  of  handrails.  The  eonfitroction  of 
the  gangway  and  tlie  general  conditions  in  the  shop  remained  with- 
out change  from  before  the  date  of  intestate's  employment  to  the 
time  of  the  accident. 

Upon  tiiese  general  facts  we  are  led  to  sustaiii  Rp]^)eUant's  assign^ 
ment  of  en*ors  in  the  pes}>ects  already  stated. 

The  testimony  leaves  do  doubt  that  the  plaintiff's  intestate  as 
night  superintendent  or  foreman  was  invested  with  and  exercised 
general  superintendence  and  authority  over  defendant's  shop,  and 
that  his  powers  and  duties  included  the  maintenance  in  a  proper 
degree  of  repair  and  efficiency  of  the  various  machines  and  appli- 
ances therein  used.  His  appreciation  of  these  powers  with  respect 
to  this  gangway  is  evidenced  by  what  he  had  previously  done  in  the 
way  of  replacing  the  cleats  tliereon.  While  it  is  true  that  he  had 
sometimes  done  this  while  at  work  in  the  daytime  when  another 
superintendent  was  in  cliarge,  the  entire  evidence  fully  demonstrates 
that  he  was  charged  with  tlie  jx)wer  and  duty  of  doing  this  at  night 
while  he  was  superintendent  if  it  became  Tiecessary.  'And of  course 
there  can  be  no  doubt  that  he  had  full  opportunity  to  observe  and 
know  their  condition  and  appi-eciate  the  necessity  for  replacing  tliem 
if  it  existed.  We,  tlierefoi^,  have  it  that  if  the  gangway  was  in  a 
defective  condition  at  the  time  of  tlie  accident  it  was  because  intes- 
tate had  failed  to  discharge  the  powers  which  had  been  delegated  to 
him  by  his  employer,  and  if  the  defendant  was  negligent  in  allow- 
ing the  cleats  to  remain  after  tiiey  were  worn  and  defcjctive,  tiie 
immediate  cause  of  this  negligence  was  the  failure  of  the  intestate 
himself  to  perform  his  duty.  It  needs  no  citation  of  authorities  to 
sustain  the  proposition  that  the  plaintiff  may  not  recover  from 
defendant  for  a  negligent  condition  which  was  permitted  and  not 
remedied  by  her  intestate  in  violation  of  his  duty. 

The  trial  judge  charged  :  "  That  if  the  jury  find  that  the  accident 
was  caused  by  any  defect  in  the  incline  or  runway  which  arose  from, 
or  had  not  been  discovered  or  remedied  owing  to,  the  negligence  of 
a  person  in  the  service  of  the  defendant  and  entrusted  by  the 
defendant  with  the  duty  of  seeing  that  the  ways  and  works  of  the 
defendant  were  in  proper  condition,  the  person  so  entrusted  by  the 
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defendant  on  the  night  and  at  the  time  of  the  accidentwa^  the  plain- 
tijPs  intestate^  and  the  verdict  must  he  for  the  defendant^ 

It  is  difficult  to  regard  the  absence  of  railings  as  a  proximate 
cause  of  the  accident.  Upon  plaintiff's  theory  the  slipping  and  fall- 
ing of  her  intestate  was  due  to  the  slippery  and  defective  condition 
of  the  cleats.  And  the  most  that  can  be  said  of  the  proposed  railing 
is  that  it  might  have  prevented  the  intestate  from  falling  over  the 
side  of  the  gangway.  If,  however,  we  do  assume  that  the  absence 
of  the  railing  did  in  a  legal  sense  cause  or  contribute  to  the  acci- 
dent, we  believe  that  in  the  exercise  of  ordinary  care  and  prudence 
the  defendant  was  not  liable  for  not  having  placed  one  there.  The 
structure  was  a  very  simple  one,  at  its  highest  point  only  three  feet 
from  the  floor.  A  railing  high  enough  to  be  of  any  service  would 
have  been  an  obstruction  in  defendant's  shop  and  in  the  use  made 
by  its  employees  of  the  gangway  itself.  It  does  not  appear  that  in 
the  course  of  years  and  under  constant  usage  any  accident  had 
resulted  from  the  lack  of  a  railing.  Defendant  was  only  bound  to 
anticipate  natural  results  and  exercise  ordinary  care.  "Within  these 
limits  at  least  it  was  not  under  any  obligation  to  change  for  the 
benefit  of  the  intestate  the  form  of  its  gangway  which  was  in  exist- 
ence when  the  latter  entered  its  employ,  and  we  think  that  the  trial 
judge  allowed  the  jury  to  impose  too  onerous  a  responsibility  and 
Uability  upon  the  defendant  in  permitting  them  to  find  that  it  was 
negligent  in  this  respect. 

It  was  strenuously  insisted  in  behalf  of  the  defendant  upon  the 
trial  as  it  is  upon  this  appeal  that  plaintiff's  intestate  as  matter  of 
law  fully  understood  and  assumed  any  risks  incident  to  the  con- 
struction and  condition  of  the  gangway.  The  trial  justice,  however, 
held  that  under  the  Employers'  Liability  Act  the  question  whether 
the  employee  did  so  understand,  appreciate  and  assume  these  risks 
was  one  of  fact  for  the  jury.  The  act  does  provide  for  the  sub- 
mission to  the  jury  in  an  action  for  personal  injuries  of  the  question 
of  assumption  of  risk.  It  further  provides,  however,  that  the  ver- 
dict of  the  ^jury  upon  such  a  question  shall  as  in  other  cases  be  sub- 
ject to  review  upon  the  facts  and  that  it  may  be  set  aside  as  against 
the  weight  of  evidence.  The  verdict  in  this  case  upon  that  point 
was  and  is  against  the  weight  of  evidence.  The  gangway  involved 
App.  Div.— Vol.  CII.        9 
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was  an  appliance  of  the  most  simple  character.  Any  person  of 
ordinary  intelligence  could  appreciate  that  when  cleats  became 
rounded  and  worn  they  would  not  offer  the  same  resistance  to'  slip- 
ping as  when  new  and  square.  The  intestate  was  constantly  up 
and  down  over  this  passageway  for  a  period  of  months.  His  posi- 
tion charged  him  with  the  duty  of  observing  the  conditions  which 
existed,  and  it  is  impossible  that  he  should  not  have  appreciated 
fully  all  of  the  risks  of  slipping  which  were  incident  to  the  con- 
ditions as  they  existed  upon  the  night  of  the  accident.  We  have 
no  doubt  that  prior  to  the  passage  of  the  act  in  question  it  would 
have  been  the  duty  of  the  trial  court  to  dismiss  plaintiff's  complaint 
as  matter  of  law  {Marsh  v.  Chickering^  101  N.  Y.  396),  and  giving 
to  the  statute  invoked  by  plaintiff  the  full  scope  and  meaning 
claimed  by  her,  it  was  against  the  weight  of  evidence  for  the  jury 
to  render  a  verdict  in  her  favor  upon  this  point. 

The  judgment  and  order  should  be  reversed  upon  the  law  and 
facts. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event,  upon  questions  of  law  and  of  fact. 


Addie  Owen,  as  Administratrix,  etc.,  of  Convus  Owen,  Deceased, 
Respondent,  v.  Retsof  Mining  Company,  Appellant. 

Negligcnee — death  from  thefaU  of  a  bucket  in  which  the  deceased  employee  wcte 
descending  the  shaft  of  a  mine  —  evidence,  equaUy  consistent  toith  both  the  plain- 
tiff's and  the  dtfendanVs  theory,  toill  not  sustain  a  verdict  for  the  plaintiff. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiff's intestate,  it  appeared  that  the  intestate  was  employed  in  the  defendant's 
mines,  and  that  while  being  lowered  into  one  of  the  mines  by  means  of  a 
bucket  suspended  upon  a  cable  an  inch  in  diameter  the  cable  broke,  pre- 
cipitating the  intestate  to  the  bottom  of  the  shaft;  that  encircling  the  cable  at 
the  point  where  the  cable  was  attached  to  a  short  chain  which  connected  it 
with  the  bucket  was  a  rubber  buffer  two  or  three  inches  thick;  that  encircling 
the  cable  and  resting  upon  this  buffer  was  a  construction  of  timbers  and 
planks,  weighing  from  800  to  400  pounds,  moving  in  guides  up  each  side  of 
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the  shaft  aod  designed  to  keep  the  bucket  from  swinging  as  it  passed  up  and 
dowD;  that  this  construction,  which  was  known  as  a  "billy."  ordinarily  moved 
up  and  down  with  the  bucket,  but  that  if  it  in  any  manner  became  stuck  or 
atatioiiary  in  the  shaft  while  the  bucket  was  being  lowered,  the  cable  would 
pass  through  it  and  allow  the  bucket  to  descend,  without  the  "billy." 

The  accident  happened  when  the  bucket  had  reached  a  depth  of  750  feet,  and 
after  the  cable  was  raised  it  was  found  that  it  had  parted  at  a  point  within  the 
space  covered  by  the  billy  when  in  position  upon  the  bucket.  The  bell  wire, 
which  extended  through  the  entire  shaft  and  communicated  with  the  engine 
room  at  the  top  thereof,  was  found  to  be  broken  at  a  point  60  or  75  feet  from 
the  top  of  the  shaft.    There  were  no  eye-witnesses  of  the  accident. 

The  plaintiff  claimed  that  the  defendant  had  carelessly  allowed  the  cable  t<r 
become  old,  rusty  and  weakened  and  that  this  defective  condition  was  the 
cause  of  the  accident.  She  gave  evidence  tending  to  show  that  the  cable  had 
been  in  use  for  ten  or  fourteen  years  and  that  the  conditions  were  naturally 
calculated  to  produce  rust,  especially  at  the  point  where  the  cable  was  encircled 
by  the  "  billy."  One  of  the  plaintiff's  witnesses,  however,  testified  from  actual 
obseryation  that  the  cable  was  kept  oiled  to  prevent  its  rusting  and  that  the 
broken  end  showed  a  bright,  clean  break  free  from  rust,  and  that  the  wires  in 
the  cable  were  not  brittle  or  impaired.  The  cable  and  bucket  had  been  repeat- 
edly used  without  accident  for  raising  much  heavier  loads. 

Etldf  that  a  Judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
reversed,  for  the  reason  that  the  evidence  produced  by  her  was  not  sufficient 
to  warrant  a  finding  that  the  accident  resulted  from  the  cause  assigned  by  her; 

That  if,  on  the  trial  of  a  negligence  action,  the  defendant  would  be  liable  upon 
the  theory  of  the  accident  advanced  by  the  plaintiff,  and  would  not  be  liable 
upon  the  theory  of  the  accident  advanced  by  the  defendant,  and  the  evidence 
given  In  the  action  may  be  reconciled  equally  well  with  either  theory  and  com- 
pels the  court  to  enter  into  the  realm  of  guesswork  in  order  to  determine  from 
which  cause  the  accident  happened,  the  plaintiff  must  fail. 

HcLbnhah,  p.  J.,  and  Williams,  J.,  dissented. 

Appkal  by  the  defendant,  the  Betsof  Mining  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  otBce  of  the  clerk  of  the  county  of  Livingston  on  the  11th  day 
of  July,  1904,  upon  the  verdict  of  a  jury  for  $6,000  as  reduced  by 
stipulation,  and  also  from  an  order  entered  in  said  clerk's  office  on 
tlie  11th  day  of  July,  1904,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes,  with  notice  of  an  intention  to 
bring  up  for  review  upon  such  appeal  that  portion  of  an  inter- 
mediate order  entered  in  said  clerk's  office  on  the  16th  day  of  June, 
1904,  which  directs  that  in  the  event  of  the  plaintiff's  stipulating 
witliin  a  prescribed  time  that  the  original  verdict  of  $10,000  be 
reduced  to  $6,000,  the  defendant's  motion  for  a  new  trial  be  denied. 
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MauUhy  Kimhallj  for  the  appellant. 
Harlan  W.  Rippey^  for  the  respondent. 

HisoocK,  J. : 

PlaintiflPs  intestate  was  in  the  employ  of  the  defendant  working 
in  its  mines.  January  30,  1903,  while  he  was  being  lowered  into 
one  of  tliem,  the  cable  by  which  was  suspended  the  bucket  in  which 
he  was  riding  broke  and  he  was  precipitated  to  his  death  at  the 
bottom  of  the  shaft. 

Plaintiff's  action  to  recover  damages  from  defendant  for  its 
alleged  negligence  in  connection  with  her  husband's  death  rests  for 
its  substantial  basis  upon  the  claim  that  the  defendant  had  care- 
lessly allowed  the  cable  to  become  old,  rusty  and  weakened,  and 
that  this  defective  condition  was  the  cause  of  the  accident. 

While  tliere  has  been  some  reference  upon  this  appeal  to  the 
doctrine  of  res  ipsa  loquitur  as  applicable  to  such  a  case  as  this,  it 
appears  to  be  practically  conceded  by  the  counsel  for  the  plaintiff, 
£is  is  the  undoubted  fact,  that  the  case  was  not  tried  or  submitted 
and  that  the  judgment  cannot  be  affirmed  under  such  doctrine. 
Plaintiff  has  adopted  a  course  and  theory  which  called  upon  her  to 
establish,  in  accordance  with  the  legal  rules  ordinarily  applicable, 
that  the  cable  which  broke  had  been  negligently  allowed  to  become 
unfit  for  use,  and  tliat  her  intestate  met  his  death  as  the  result 
thereof.  "When  the  evidence  produced  in  her  behalf  is  tested  by 
such  obligation,  I  think  it  is  deficient  and  that  the  judgment  must 
be  reversed. 

There  were  two  shafts  leading  to  defendant's  mine,  Igiown  as 
No.  1  and  No.  2,  respectively,  the  former  being  regularly  and  the 
'  latter  only  occasionally  used.  Upon  the  day  of  the  accident  the 
intestate  undertook  to  go  to  the  bottom  of  the  mine  by  the  latter. 
This  shaft  was  1,000  feet  deep.  There  was  used  for  raising  and 
lowering  men  and  other  things  an  iron  bucket  attached  to  a  steel 
cable.  The  bucket  was  of  boiler  iron,  about  three  feet  in  diameter 
and  three  or  four  feet  deep.  It  had  a  bale  which  was  attached  at  its 
upper  portion  to  an  iron  clevis.  To  this  clevis  was  attached  a  heavy 
iron  chain  two  or  three  feet  long,  which  in  turn  was  attached  to 
the  cable  proper  with  a  loop  and  iron  clamps.  .  Encircling  the 
cable  was  a  rubber  buffer  two  or  three  inches  thick.     Encircling  the 
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cable  and  resting  upon  this  buffer  and  ordinarily  passing  up  and 
down  the  shaft  with  the  bucket  was  what  was  known  as  a  "  billy." 
This  was  a  construction  of  timbers  and  planks  weighing  from  300 
to  400  pounds,  moving  in  guides  upon  each  side  of  the  shaft,  and 
designed  to  keep  tlie  bucket  from  swinging  as  it  passed  up  and 
down.  While  this  appliance  ordinarily  moved  up  and  down  with 
the  bucket,  if  it  in  any  manner  became  stuck  or  stationary  in  the 
shaft  while  the  bucket  was  being  lowered  the  cable  would  pass 
through  it,  allowing  the  bucket  to  descend  without  the  billy.  The 
cable  was  of  steel  and  an  inch  in  diameter.  At  the  top  of  the  shaft 
it  passed  over  a  sheave  block  and  drum  and  was  raised  and  lowered 
by  an  engine.  A  wire,  extending  the  entire  depth  of  the  shaft, 
communicated  with  a  bell  or  hammer  in  the  engine  room,  and  was 
naed  to  give  signals  for  raising  and  lowering  and  stopping  the 
bocket.  The  intestate  with  another  man  entered  the  bucket  and 
gave  the  signal  for  lowering  the  same.  When  the  latter  had  reached 
a  depth  of  seven  hundred  and  fifty  feet  there  came  at  the  same 
instant  a  single  stroke  from  this  bell  wire  and  a  sudden  "  chug  "  or 
strain  upon  the  engine.  When  the  cable  was  raised  it  was  found  that 
it  had  parted  at  a  point  within  the  space  covered  by  the  billy  when  in 
position  upon  the  bucket,  and  later  the  bucket  and  men  were  discov- 
ered in  the  bottom  of  the  shaft,  and  the  bell  wire  was  found  to  have 
broken  at  a  point  fifty  or  seventy-five  feet  from  the  top  of  the  shaft. 
There  was  of  course  no  eye-witness  of  the  accident. 

PlaintifTs  evidence  permitted  the  jury  to  find  that  this  cable  had 
been  in  use  from  ten  to  fourteen  years,  and  that  the  conditions  and 
its  use  in  the  shaft  were  naturally  calculated  to  produce  rust,  and 
especially  a  damp  condition  conducive  to  rust  where  the  cable  was 
encircled  by  the  billy.  Only  one  witness,  so  far  as  I  am  able  to 
ascertain,  gave  evidence  intended  to  show  directly  that  the  cable 
was  rusty  as  distinguished  from  the  theory  that  it  naturally  should 
become  so.  He  testified  that  there  was  more  or  less  rust  upon  the 
cable  for  a  distance  of  about  200  feet  from  the  bucket,  and  that  the 
end  of  the  cable  was  in  a  rusty  and  impaired  condition.  This  wit- 
ness, however,  testified  to  observations  made  eight  or  nine  years 
before  the  accident,  and  as  we  interpret  its  rulings,  the  court  struck 
ont  his  testimony  in  regard  to  the  end  of  the  cable  upon  the  ground 
that  the  latter  had  been  cut  oflE  upon  one  or  two  occasions  and  that  it 
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did  not  appear  that  his  evidence  related  to  the  end  in  use  at  the 
time  of  the  accident.  A  witness  also  testified  that  the  cable  did  not 
Lave  any  "  spring  "  in  it  as  he  had  observed  in  others. 

An  expert  was  sworn  for  the  purpose  of  showing  that  a  cable 
used  as  long  as  the  one  in  question  under  the  conditions  said  to  pre- 
vail would  become  defective  and  unsafe,  bnt  a  careful  analysis  of 
this  evidence  makes  it  mean  that  a  cable  under  some  circumstances 
would  last  for  two  years,  under  others  for  seven  years,  and  under 
still  others  would  be  good  for  twenty  years,  and  it  minimizes  the 
materiality  of  the  evidence  in  regard  to  lack  of  spring  in  the  cable. 

As  against  this  testimony,  expert,  general  and  remote  in  its  char- 
acter, there  is  the  evidence  of  witnesses  called  by  the  plaintiff  her- 
self, and  at  least  one  of  them  no  longer  in  the  employ  of  the  defend- 
ant, based  upon  actual  observation,  to  the  effect  that  the  cable  was 
kept  oiled  to  prevent  rusting,  and  that  the  broken  end  after  the  acci- 
dent showed  a  bright,  clean  bi-eak,  free  from  rust,  and  the  wires  in 
the  cable  not  brittle  or  impaired.  Plaintiff,  perhaps,  might  have 
met  with  better  fortune  in  calling  witnesses  other  than  those  who 
gave  this  testimony,  but  she  elected  to  call  them  and  must  abide  by 
the  ordinary  rules  governing  the  attitude  of  a  party  toward  his  own 
witnesses.  There  is  nothing  whatever  in  the  appearance  of  their  evi- 
dence which  makes  this  rule  seem  harsh  or  unjust.  One  of  them  as 
stated  had  absolutely  ceased  to  be  connected  with  or  interested  in 
the  defendant  and  none  had  any  culpable  part  or, connection  with 
the  accident.  In  the  face  of  the  positive,  direct  testimony  given  as 
to  the  good  condition  of  the  cable,  it  is  difficult  to  see  how  plaintiff 
has  met  her  burden  upon  this  branch  of  the  case. 

I  pass  to  a  consideration  of  the  second  and  remaining  point  in 
respect  of  which  it  seems  to  me  plaintiff  labors  under  even  more 
difficulties  than  upon  the  first  one. 

Her  theory  is  that  by  reason  of  its  defective  condition  the  cable 
parted,  allowing  the  bucket  to  drop  as  it  was  being  lowered.  Two 
other  theories  have  been  suggested  of  the  manner  in  which  the 
accident  may  have  happened.  One  is  that  the  billy  did  not  start 
with  the  bucket  down  the  shaft  but  became  stopped  in  some  manner 
upon  the  guides ;  that  after  the  bucket  had  been  lowered  to  the 
depth  indicated  the  movement  and  swinging  of  the  cable  loosened 
the  billy  and  it  fell,  breaking  off  the  bucket.     Still  another  is  that 
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the  sadden  stopping  of  the  engine  when  the  signal  came  may  have 
snapped  the  cable.  We  shall  consider  only  plaintifPs  and  the  last 
theory. 

The  learned  trial  justice  in  effect  charged,  and  upon  this  appeal 
it  mast  be  held,  tliat  if  the  break  was  caused  by  the  stoppage  and 
subsequent  falling  of  the  billy  no  recovery  could  be  had.  No  neg- 
ligence is  charged  against  defendant  in  respect  to  this  appliance  and 
:U  cable  cannot  be  said  to  have  been  defective  because  it  broke 
under  what  would  be  equivalent  to  the  enormous  weight  of  an 
appliance  weighing  300  or  400  pounds  falling  750  feet. 

Plaintiff  is  bound  to  point  out  to  us  some  evidence  which  permits 
the  legal  inference  that  the  accident  happened  in  the  manner 
•claimed  by  her.  If  the  evidence  fails  to  do  this ;  if  it  indicates 
with  greater  or  equal  probative  force  that  the  accident  was  caused 
by  the  dropping  of  the  billy  ;  if  it  requires  in  her  behalf  the  sub- 
stitution of  guesswork  and  conjecture,  in  the  place  of  legal  deduction, 
as  to  whether  the  accident  happened  in  one  or  the  other  of  these 
ways  or  in  neither  of  them,  she  must,  of  couree,  fail.  This  rule  is 
so  general  and  has  been  so  often  stated  that  it  is  a  mere  matter  of 
preferring  some  form  of  expression. 

In  Ruppert  v.  Brooklyn  Heights  R.  R,  Co.  (154  N.  T.  90,  93)  it 
was  said  r  '^  It  is  entirely  true  that  a  material  fact  in  a  civil  or 
<$riminal  action  may  be  established  by  circumstantial  evidence,  but 
the  circumstances  must  be  such  as  to  lead  fairly  and  reasonably  to 
the  conclusion  sought  to  be  established  and  to  exclude  any  other 
hypothesis  fairly  and  reasonably.  It  has  been  said  that  circumstan- 
tial evidence  consists  in  reasoning  from  facts  which  are  known  or 
proved,  in  order  to  establish  such  as  are  conjectured  to  exist,  but 
the  process  is  fatally  vicious  if  the  circumstance  from  which  we 
iwek  to  deduce  the  conclusion  depends  itself  upon  conjecture." 

fn  Babcock  v.  F.  R.  R,  Co.  (140  N.  Y.  308,  311)  it  was  said : 
'"Tliere  was  the  coincidence  of  the  smoke  settling  down  and  the 
-explosion,  and  also  the  coincidence  of  Bennett's  entry  into  the  build- 
ing and  the  explosion.  What  caused  the  explosion,  the  sparks  in  the 
«raoke  or  some  act  of  Bennett  ?  The  jury  might  guess  it  was  one 
or  the  other,  and  one  guess  might  be  more  probable  than  the  other, 
and  still  it  would  be  a  mere  guess.  There  may  be  moral  evidence 
quite  convincing  and  sufficient  to  influence  the  conduct  of  men  in 


Digitized  by 


Google 


136  OWEN  V.  RETSOF  MINING  CO. 

Fourth  Department,  Mauch,  1905.  [Vol.  102. 

some  of  the  ordinary  affairs  of  daily  life  which  yet  does  not  rise  to 
the  standard  of  legal  evidence  for  the  consideration  of  a  legal  tribu- 
nal, and  sufficient  to  form  the  basis  of  judicial  action." 
^  The  plaintiff  simply  rests  upon  the  statement  that  this  cable  was 
defective  and  that,  when  the  bucket  dropped  from  it,  it  must  or  may 
be  assumed  that  such  parting  occurred  in  the  ordinary  course  of 
lowering  because  of  this  defect.  As  against  this  we  have  the  gen- 
eral fact  that  the  cable  and  bucket  had  been  repeatedly  used  for 
raising  much  heavier  loads  without  accident,  and  then  we  have  the 
other  evidence  given  by  plaintiff's  witness  without  contradiction  and, 
therefore,  to  be  believed,  which  seems  to  me  very  significant. 

When  the  bucket  was  at  the  point  in  the  shaft  where  the  break 
occurred,  as  the  engineer  testifies,  "  The  knocker  (the  signal  bell 
operated  by  the  wire  running  down  the  shaft)  knocked  once,  one 
tap.  There  was  considerable  of  a  jar  came  to  the  engine  just  about 
that  time."  And  again,  "  When  I  got  that  signal  on  the  wire  I 
instantly  shut  off  and  waited  a  couple  of  minutes.  At  the  same 
time  I  got  some  sort  of  a  jar  to  my  machine.  It  was  practically  at 
the  same  time.  It  was  kind  of  a  chug."  And  again,  '^  The  jar  and 
the  ringing  of  the  knocker  was  at  the  same  instant.  If  something 
struck  the  bell  wire  in  the  shaft  anywhere  it  would  very  likely  pull 
it  down  and  ring  the  knocker  then.  *  *  *  The  gear  wheels  (of 
the  engine  lowering  the  cable)  gave  quite  a  chug.  *  *  *  They 
gave  a  kind  of  a  jerk  like  that,  kind  of  a  jar  or  chug.  I  can't 
explain  it  any  different.  *  *  *  Q.  Can  you  tell  us  whether 
that  chug  was  such  as  would  have  been  caused  by  the  striking  of  a 
sharp  blow  upon  the  bucket  or  its  appurtenances?  A.  Yes,  sir. 
Q.  Was  it  such  a  blow?  [Objected  to.]  *  *  *  The  Court:  If 
this  witness  can  tell  from  observation  or  experience  what  the  effect 
upon  that  drum  is,  or  engine,  of  the  sudden  relaxation  of  the  tension, 
he  may  do  so.  Objection  overruled  and  exception.  A.  Yes,  sir. 
Q.  Can  you  tell  us  whether  there  would  have  been  a  similar  chug  had 
the  cable  merely  parted  without  a  sharp  blow  and  had  the  bucket 
dropped  under  those  circumstances?  A.  Yes,  I  could  tell  you.  Q. 
Will  you  tell  us?  *  *  *  A.  I  have  got  knowledge.  Q.  You 
may  answer  ?  A.  I  have  had  ropes  break  with  me  when  I  have 
been  hoisting  and  there  wasn't  any  such  chug  a&  that." 

Plaintiff's  witness  Bills  testified  that  this  cable  showed  no  spring 
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when  being  operated.  The  weight  of  750  feet  of  cable  hanging 
down  after  the  bncket  dropped  prevented  any  relaxation  of  tensioa 
upon  the  engine  until  the  cable  was  nearly  all  hauled  up. 

The  ordinary  laws  of  physics,  of  which  we  may  take  notice,  as 
well  as  the  direct  evidence,  indicate  that  if  the  cable  had  parted  and 
the  bucket  dropped  without  the  application  of  any  extraneous  force, 
there  would  have  been  nothing  to  produce  a  jar  or  chug  upon  the 
engine.  Upon  the  other  hand,  if  a  blow  represented  by  the  tre- 
mendous violence  of  a  weight  of  300  or  400  pounds  dropping  750 
feet  was  struck  upon  the  top  of  the  bucket,  snapping  the  cable,  just 
such  a  jerk  or  jar  or  chug  would  be  communicated  to  the  engine 
playing  out  the  cable  as  was  described  by  the  engineer. 

It  is  argued  that  while  at  one  time  ice  formed  upon  the  guides, 
clogging  and  stopping  the  billy,  tliis  trouble  had  been  remedied,  and 
there  is  no  ground  for  presuming  that  the  billy  stopped  and  did  not 
follow  the  bucket  down  in  the  ordinary  way.  In  the  absence  of 
evidence,  it  would  be  no  more  violent  to  presume  that  this  billy  after 
having  operated  properly  suddenly  became  stuck  than  to  assume  that 
the  cable  which  had  carried  much  heavier  loads  suddenly  and  with- 
out any  extra  strain  parted.  But  the  evidence  in  regard  to  the 
engine  indicates  a  sudden  strain  somewhere  upon  the  cable,  and 
whicli,  by  a  process  of  exclusion,  seems  to  be  fully  accounted  for  by 
the  sticking  and  subsequent  falling  of  the  billy.  Certainly,  as  it 
seems  to  me,  there  is  more  evidence  to  sustain  defendant's  theorv 
than  that  of  plain tiflF.  But,  of  course,  the  appellant  is  not  com- 
pelled to  submit  this  appeal  to  any  such  measurement.  If  the 
evidence  may  be  reconciled  equally  well  with  either  theory,  and 
compels  us  to  enter  into  the  realm  of  guesswork  in  trying  to  deter- 
mine which  way  the  accident  happened,  plaintiff  must  fail. 

The  case  of  Dobbins  v.  Brown  (119  N.  Y.  188)  has  been  called 
to  onr  attention  as  hivolving  an  accident  in  a  mining  shaft  some- 
what similar  in  its  general  features  to  this,  caused  by  the  breaking 
of  the  cable.  Plaintiff's  theory  there  was  in  exact  opposition  to 
that  maintained  here,  that  the  billy  had  been  stopped  and  then 
fallen  a  great  distance,  causing  the  breakage.  There  was  no  proof 
there,  as  I  think  there  is  here,  in  the  movement  of  the  engine 
indicating  a  sudden  and  violent  blow  such  as  might  have  been 
caused  by  such  dropping.     That  case  was  as  lacking  in  proof  to 
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sustain  the  theory  claimed  as  this  one  is  to  show  that  the  bucket 
of  its  own  weight  broke  the  cable.  Under  tliose  circumstances,  the 
court  said,  in  language  which  I  think  is  applicable  to  the  decision  of 
this  appeal:  "Any  inference  that  the  accident  happened  in  the 
manner  suggested  would,  it  seems  to  us,  have  been  substituting 
conjecture  for  proof,  and  violated  the  rule  requiring  proof  always 
to  be  made  the  basis  of  a  recovery." 

Various  otlier  questions  are  presented  upon  the  appeal  which 
it  does  not  seem  necessary  to  consider  in  view  of  the  conclusions 
reached  upon  the  substantial  issue  involved. 

All  concurred,  except  McLennan,  P.  J.,  and  Williams,  J.,  who 
dissented. 

Judgment  and  orders  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event,  upon  questions  of  law  and  fact. 


Irving    Snell,    Respondent,    v.    Remington    Paper    Company, 

Appellant. 

Lumbering  contract  —  damages  for  its  breach  by  the  party  engaging  to  furnish  the 
lumber  —  tohen  meamiredby  market  value  arid  wlien  by  evidence  of  actual  cost  of 
performance —  alhicance  for  general  depreciation  of  a  plant  —  the  proportion  of 
the  party's  time  whicJi  the  work  would  have  called  for  is  to  be  considered — the 
loss  w?iich  iDould  have  resulted  from  tlie  performance  of  certain  parts  of  the  work 
is  to  be  considered — objection  that  such  loss  was  not  pleaded  cannot  be  first  taken 
on  appeal. 

Id  an  action  brought  to  recover  damages  for  the  breach  of  a  lumbering  contract 
made  by  the  plaintiff,  who  was  the  owner  of  a  saw  mill,  and  the  defendant, 
who  was  the  owner  of  a  large  tract  of  timber  land,  it  appeared  that  the  cod< 
tract  was  as  follows:  The  defendant  was  to  cause  certain  logs,  principally 
hemlock  and  spruce,  to  be  skidded  upon  streams  leading  from  its  lands  to 
plaintiff's  boom  and  mill.  Plaintiff,  at  a  price  of  thirty-five  cents  a  thousand 
for  driving  and  thirty  dollars  per  year  for  placing  the  same  in  his  boom,  was 
to  drive  this  timber  down  the  streams  to  his  boom,  and  then  was  to  take  per 
year  2,000,000  feet  of  certain  logs,  cut  it  into  pulp  wood  in  his  saw  mill  and 
place  the  same  on  board  the  cars  at  a  price  of  |2.50  per  1,000  feet  board  meas- 
ure; also  to  take  certain  other  logs  good  for  pulp  wood,  and  not  requiring 
to  be  sawed,  from  the  river  and  place  the  same  upon  the  cars  at  a  price  of  one 
dollar  per  cord;  also  to  take  all  of  the  hemlock  logs  cut  and  delivered  by 
defendant  at  $8.25  per  1,000  feet. 
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The  plaintiff  upon  the  trial  succeeiied  in  having  the  contract  reformed,  in  accord- 
ance with  the  intention  of  the  parties,  so  as  to  provide  that  the  plaintiff's  saw- 
ing contract  should  last  for  five  years,  and  that  the  hemlock  to  be  purchased 
bj  him  should  be  of  merchantable  quality. 

The  defendant  furnished  the  plaintiff  with  2,000,000  feet  o^  logs  to  be  sawed 
for  two  years,  and  made  default  for  the  remaining  three  years  of  the  contract 
period.  The  measure  of  damages  adopted  by  the  referee  was  the  difference 
between  the  contract  price  of  the  work  and  the  estimated  cost  which  the  plain- 
tiff would  have  incurred  in  performing  the  work.  In  estimating  such  cost  the 
referee  included  four  items :  Fint,  the  expense  of  taking  the  logs  from  the  water, 
sawing  and  piling  them  and  transferring  them  to  the  cars;  Msoful,  it  appearing 
that  the  capacity  of  the  plaintiff's  mill  was  4,000,000  feet  of  logs  per  year, 
by  charging  the  plaintiff  one-half  of  the  insurance,  taxes  and  repairs  on  the 
mill  for  the  years  in  question;  third,  one-half  of  the  interest  at  six  per  cent 
upon  the  value  of  the  plant  for  the  same  years,  and,  fourth,  one-half  the  cost 
of  the  services  of  a  superintendent  of  the  mill. 

MM,  that  the  general  rule  governing  the  measure  of  damages  recoverable  for 
the  breach  of  an  executory  contract  is  as  follows:  Where  the  work  to  be  per- 
formed or  the  article  to  be  furnished  has  a  well-defined  current  market  value, 
the  claim  of  the  party  injured  against  the  one  having  defaulted  is  measured  by 
the  difference  between  the  price  contracted  for  and  such  market  valuation  or 
price.  Where  there  is  no  market  price  or  valuation  applicable  to  the  article  or 
the  labor  covered  by  the  contract,  which  may  be  used  as  a  basis  for  fixing  dam- 
ages against  a  defaulting  party,  the  party  who  has  been  injured  may  fix  and 
determine  his  loss  and  damages  by  evidence  o(  what  it  would  have  actually 
cost  him  to  have  performed  his  contract,  showing  in  this  manner  the  apparent 
profit  which  he  would  have  realized; 

That  the  evidence  presented  by  the  plaintiff  brought  the  case  within  the  last- 
mentioned  branch  of  the  rule,  and  that,  therefore,  the  measure  of  damages 
adopted  by  the  referee  was  correct; 

That  the  referee  should,  however,  in  fixing  the  estimated  cost  to  the  plaintiff  of 
the  performance  of  the  contract,  not  only  have  included  therein  the  expense  of 
replacing  specific  parts  of  the  machinery  or  plant  which  had  become  defective 
and  useless,  but  in  addition  thereto  should  have  included  therein  a  charge  for 
the  general  and  universal  depreciation  and  deterioration  of  the  entire  plant  from 
wear,  tear  and  age; 

That  he  should  also  have  included  therein  the  value  of  such  proportion  of  the 
plaintiff's  time  as  would  have  been  spent  by  him  in  overseeing  the  work  of  the 
mill  contracted  for  by  the  defendant; 

That  the  contract  was  an  entire  one  and  not  separate  and  independent  as  to  each 
class  of  work  which  the  plaintiff  was  required  to  do  thereunder; 

That,  consequently,  as  evidence  had  been  introduced  tending  to  show  that  the 
hemlock  logs  which  the  plaintiff  agreed  to  purchase  were  worth  less  than  the 
contract  price;  also,  that  the  performance  by  the  plaintiff  of  that  part  of  the 
contract  which  required  him  to  drive  logs  and  to  take  certain  pulp  wood  out  of 
the  river  and  to  load  it  upon  cars  without  sawing  would  result  in  a  loss  to  the 


Digitized  by 


Google 


140     SNELL  V.   REMINGTON  PAPER  CO. 

Fourth  Depahtment,  MarchJ  1905.  [Vol.  102. 

plaintiff,  the  referee  should  have  taken  those  possibly  disadvantageous  provi- 
sions of  the  contract  into  consideration  when  determining  the  amount  of  the 
damages  sustained  by  the  plaintiff  from  the  breach; 
That  the  objection  that  the  evidence  as  to  the  possible  loss  which  the  plaintiff 
would  have  sustained  by  carrying  out  the  provisions  of  the  contract  in  ques- 
tion was  incompetent  under  the  pleadings  could  not  be  raised  for  the  first  time 
on  appeal. 

Appeal  by  the  defendant,  the  Remington  Paper  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  tlie  clerk  of  the  county  of  Herkimer  on  tlio  9th  day 
of  August,  1904r,  upon  the  report  of  a  referee,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  9th  day  of  August,  1904, 
granting  the  plaintiff  an  extra  allowance  of  costs. 

£lon  E.  BrowTiy  for  the  appellant. 
Myron  G.  Bron7ier^  for  the  respondent. 

HiscocK,  J. ; 

This  action  was  brought  to  recover  damages  for  the  breach  of  a 
lumbering  contract,  and  the  referee  before  whom  it  was  tried  has 
awarded  as  such  damages  the  profits  which  he  has  found  plaintiff 
would  have  realized  from  sawing  a  certain  quantity  of  loCgs  each 
year  for  three  years  had  defendant  furnished  said  logs  as  agreed. 
We  think  that  the  decision  of  the  learned  referee  rests  in  part  upon 
erroneous  views  and  conclusions  and  cannot  stand,  and  we  shall 
state  somewhat  at  length  the  facts  and  reasons  which  lead  us  to  this 
decision. 

Plaintiff  was  the  owner  of  a  saw  mill  and  defendant  tlie  owner  of 
a  large  tract  of  timber  land  in  the  county  of  Lewis.  The  former 
and  an  officer  of  the  latter  came  together  and  agreed  upon  a  con- 
tract contemplating  the  disposition  of  defendant's  timber  about  as 
follows : 

The  latter  was  to  cause  certain  logs,  principally  hemlock  and 
spruce,  to  be  skidded  upon  streams  leading  from  its  lands  to  plain- 
tiff's boom  and  mill.  Plaintiff,  at  a  price  of  thirty-five  cents  a  thou- 
sand for  driving  and  thirty  dollars  per  year  for  placing  the  same  in 
his  boom,  was  to  drive  this  timber  down  the  streams  to  his  boom 
and  then  was  to  take  per  year  2,000,000  feet  of  certain  logs,  cut  it 
into  pulp  wood  in  his  saw  mill  and  place  the  same  on  board  the  cars 
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at  a  price  of  $2.50  per  1,000  feet  board  measure ;  also  was  to  take 
certain  other  logs  good  for  pulp  wood  and  not  requiring  to  be  sawed 
from  the  river  and  place  the  same  upon  the  cars  at  a  price  of  one 
dollar  per  cord ;  also  was  to  take  all  of  the  hemlock  logs  cut  and 
delivered  by  defendant  at  $3.25  per  1,000  feet.  The  substance  of 
these  provisions  is  conceded.  It  has  been  further  claimed  by  plain- 
tiff in  this  litigation  that  the  arrangements  reached  by  the  parties 
provided  that  defendant  should  supply  to  plaintiff  2,000,000  feet  of 
logs  to  be  sawed  as  above  each  year  for  a  period  of  five  years  and 
that  the  hemlock  to  be  purchased  by  him  should  be  of  merchant- 
able quality. 

The  men  who  formulated  this  agreement  were  laymen  and  confi- 
dently undertook  to  embody  it  in  a  written  contract  without  the  aid 
of  a  lawyer.  They  succeeded  in  producing  an  instrument  which  is 
the  basis  of  this  litigation  and  which  is  so  incomplete,  inartificial 
and  confused  that  it  has  been  very  difficult  for  the  parties,  their 
counsel  and  the  courts  to  settle  just  what  it  means. 

At  the  outset  and  as  essential  to  enforcing  his  alleged  claims,  plain- 
tiff sought  a  reformation  of  the  written  contract  upon  the  ground 
that  it  did  not,  in  accordance  with  the  intention  and  agreement  of  the 
parties,  provide  that  plaintiff's  sawing  contract  should  last  for  five 
years  and  that  the  hemlock  to  be  purchased  by  him  should  be  of 
merchantable  quality.  Having  secured  this  reformation,  he  then 
proceeded  to  urge  as  the  substantial  ckim  which  has  been  allowed 
by  the  referee  that  the  defendant  furnished  him  2,000,000  feet  of 
logs  to  be  sawed  for  only  two  years  and  made  default  for  the  remain^ 
ing  three,  thereby  depriving  him  of  profits  which  would  have  been 
realized  upon  his  contract.  It  is  to  be  noted  as  giving  rise  to  one 
of  the  questions  to  be  hereinafter  discussed  tliat  he  has  only  com- 
plained because  he  lias  been  prevented  from  carrying  out  this  one 
provision  of  the  contract.  lie  does  not  find  fault  because  he  has 
not  had  an  opportunity  to  do  the  other  things  provided  in  the  contract. 

Defendant's  counsel  does  not  seriously  contend  that  the  evidence 
did  not  warrant  the  reformation  of  the  contract  specified,  and  there 
is  no  dispute  upon  the  evidence  that  defendant  did  not  furnish  logs 
for  the  last  three  years  of  the  term  provided.  The  counsel  does 
claim  that  defendant's  supply  of  logs  under  the  contract  was  limited 
by  or  conditioned  upon  the  amount  which  might  be  cut  by  one 
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Lampliere  under  a  logging  contract  with  it.  We  think,  however^ 
that  the  referee  was  justified  in  finding  against  this  interpretation 
of  the  contract  and,  tlierefore,  pass  to  a  consideration  of  the  rights 
of  the  parties  upon  the  theory  that  this  brancli  of  the  contract 
required  defendant  to  supply  plaintiff  with  2,000,000  feet  of  logs  to 
be  sawed  and  placed  on  board  the  cars  each  year  for  the  period  of  five 
years  at  $2.50  per  1,000 ;  that  it  failed  to  do  this  for  three  years 
and  that  plaintiff  is  entitled  torecover  proper  damages.  The  ref- 
eree fixed  these  damages  at  $2,875.43,  and  this  sum  with  interest 
constitutes  the  bulk  of  the  judgment. 

Proceeding  upon  the  theory  indicated  and  eliminating  various 
other  objections  urged  by  appellant's  counsel,  we  still  have  left  for 
consideration  the  questions  whether  the  referee  has  correctly  meas- 
ured plaintiff's  damages  under  the  sawing  provision  standing  by 
itself,  and,  secondly,  whether  it  was  proper  for  him  to  determine 
plaintiff's  rights  and  profits  under  this  provision  alone  rather  than 
under  all  of  the  provisions  and  engagements  of  the  contract  taken 
together,  and  some  of  which  it  is  insisted  would  have  brought  him 
losses  rather  than  profits. 

In  arguing  the  first  question  stated,  it  is  said  that  the  referee 
should  have  fixed  plaintiff's  damages  by  finding  the  difference 
between  the  contract  price  of  two  dollars  and  fifty  cents  per  thou- 
sand and  the  ordinary  market  price  or  value  of  doing  such  work  as 
that  in  question,  instead  of  by  subtracting  from  plaintiff's  contract 
price  the  estimated  cost  which  would  have  been  incurred  in  per- 
forming the  work,  as  has  been  done ;  also  that  even  if  this  method 
adopted  by  the  referee  was  correct,  he  has  not  properly  or  com- 
pletely ascertained  and  computed  the  cost  and  expense  which  plain- 
tiff would  have  sustained  in  doing  the  work  and  has,  therefore,  found 
a  larger  profit  and  resultant  damages  than  were  warranted. 

We  think  that  the  first  objection  to  the  course  pursued  by  the 
referee  is  not  well  founded.  There  is  no  dispute  about  the  general 
rule  which  covers  actions  for  damages  alleged  to  have  resulted  from 
a  breach  of  an  executory  contract.  Where  the  work  to  be  per- 
formed or  the  article  to  be  furnished  has  a  well-defined  current 
market  value,  the  claim  of  the  party  injured  against  the  one  having 
defaulted  is  measured  by  the  difference  between  the  price  con- 
tracted for  and  such  market  valuation  or  price.     It  is,  however,  an 
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equally  well-settled  rule  that  where  there  is  no  market  price  or 
valaation  applicable  to  the  article  or  the  labor  covered  by  the  con- 
tract which  may  be  used  as  a  basis  for  fixing  damages  against  a 
defaulting  party,  the  party  who  has  been  injured  may  fix  and  deter- 
mine his  loss  and  damages  by  evidence  of  what  it  would  have 
actually  cost  him  to  have  performed  his  contract,  showing  in  this 
maimer  the  apparent  profit  which  he  would  have  realized.  {Master- 
ton  7.  Mayor  J  etc,,  of  Brooklyn^  7  Hill,  61 ;  ITetso  v.  Marshall^  24 
App.  Div.  128;  Todd  v.  OainhU,  148  N.  Y.  382,  390.) 

It  seems  to  us  that  upon  all  of  the  evidence  presented  plaintiff 
brought  his  case  within  the  latter  rule.  Some  testimony  was 
adduced  with  i*eference  to  prices  charged  fordoing  certain  kinds  of 
work  somewhat  similar  to  that  to  be  performed  by  plaintiff  in  saw- 
ing these  logs,  but  it  is  quite  apparent  that  the  value  of  such  serv- 
ices was  so  dependent  upon  the  circumstances  of  each  case,  as  the 
amount  to  be  sawed,  the  length  of  the  contract,  tlie  extent  to  which 
the  logs  must  be  handled  and  carried  and  other  things,  that  it  would 
be  unjust  and  improper  to  say  that  there  was  any  general  market 
price  which  covered  just  the  particular  work  to  be  done  by  plaintiff. 

We  think,  however,  that  appellant's  objection  to  the  manner 
in  whicli  the  referee  computed  the  cost  which  would  have  resulted 
to  plaintiff  in  carrying  out  the  contract  if  defendant  had  not  made 
default,  is  well  founded.  This  estimated  cost  has  been  included  in 
four  items.  The  expense  of  taking  the  logs  from  the  water,  sawing 
and  piling  them  and  transferring  them  to  the  cars  as  provided  by  the 
contract  has  been  estimated  at  $1.60  per  1,000,  and  no  fault  is  found 
with  this  computation.  The  referee  finds  that  the  capacity  of  plain- 
tiffs mill  was  such  that  he  could  have  sawed  and  turned  out  about 
4,000,000  feet  of  logs  per  year,  and,  therefore,  he  charges  to  plain- 
tiff, on  account  of  the  estimated  expense  of  carrying  out  his  contract, 
one-half  of  insurance,  taxes  and  repairs  on  his  mill  for  the  years  in 
question  ;  one-half  of  the  interest  at  six  per  cent  upon  the  value  of 
the  plant  at  $8,000  for  the  same  years ;  one-half  the  cost  of  the 
services  for  a  superintendent  of  the  mill,  and  the  amount  so  derived, 
together  with  the  first  one  mentioned  of  $1.60  per  1,000,  constitutes 
all  of  the  cost  and  expense  which  has  been  charged  to  plaintiff  on 
account  of  carrying  out  his  contract. 
Ordinary  observation  teaches  that  it  is  ranch  easier  for  a  party 
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complaining  against  a  default  upon  a  contract  by  another  to  lignre 
out  upon  paper  profits  wliich  he  would  have  realized  upon  per- 
formance than  to  actually  realize  them  when  permitted.  Estimated 
and  "  paper  "  profits  have  become  famili&r  as  frequently  embodying 
the  optimistic  hopes  and  expectations  of  manufacturers  rather  than 
as  indicating  actual  results  which  might  l)e  safely  expected  or  relied 
upon.  This  common  experience  simply  tells  us  that  in  a  case  like 
this  we  should  scrutinize  with  much  care  alleged  profits  and  be  sure 
that  every  known  element  of  expense  has  been  charged  against  them 
before  striking  the  balance  which  should  be  found  as  damages.  It 
is  a  matter  of  such  common  practice  as  almost  to  be  a  subject  o5 
judicial  notice  for  manufacturers  in  estimating  the  cost  of  manu- 
facturing after  charging  up  all  known  and  ascertainable  items  of  cost 
and  expense  to  add  an  arbitrary  percentage  to  cover  the  cost  which 
cannot  be  specifically  stated  or  computed.  Without  pursuing  this 
policy  in  this  case,  however,  there  are  two  items  of  expense  which 
should  be  charged  against  plaintiff's  cost  of  carrying  out  his  contract 
which  have  been  overlooked  by  the  referee.  The  latter  has  included 
in  his  estimate  a  certain  amount  spent  each  year  in  repairs  upon  the 
mill.  That  item,  as  we  understand  from  the  evidence,  covers  the 
expense  of  replacing  some  specific  part  of  the  machinery  or  plant 
which  had  become  defective  and  useless.  In  addition  to  specific 
parts  thus  becoming  defective  and  necessitating  repair  or  replace- 
ment, it  is  apparent  that  every  plant  undergoes  each  year  a  general 
and  universal  depreciation  and  deterioration  from  wear,  tear  and  age 
which  is  not  fully  offset  by  specific  repairs  but  which  must  be 
charged  off  against  the  current  business  conducted  in  the  plant. 
The  evidence  in  this  case  shows  that  "  this  class  of  property  is  short- 
lived ; "  that  all  saw  mill  property  is  "  very  perishable  property," 
and  "  wears  out  quickly  and  has  to  be  duplicated  every  little  while, 
something."  In  a  term  of  years  shorter  or  longer  plaintiffs  mill 
and  tramway  would  become  largely  depreciated  and  worn  out,  and 
the  only  method  in  which  he  could  meet  and  provide  for  this  con- 
tingency would  be  by  charging  up  each  year  against  the  current 
business  done  in  his  plant  a  certain  percentage  of  this  depreciation. 
This  has  not  been  done  and  therein  we  think  error  was  committed. 
In  the  next  place,  the  referee  has  not  charged  up  to  the  expense 
of  doing  this  work  anything  for  plaintiff's  time  in  overseeing  the 
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mill  and  the  work.  PlaintifiTs  own  evidence  shows  that  after  mak- 
ing the  contract  he  was  at  the  mill  nearly  half  the  time.  Of  course, 
if  the  contract  had  been  carried  out,  as  the  principal  he  would 
have  received  the  profits  thereon,  if  any,  as  compensation  for  his 
time,  but  as  long  as  the  contract  was  not  carried  out,  there  is  no 
reason  why  there  should  not  be  charged  up  against  any  estimated 
profits  upon  it  a  proper  proportion  of  the  time  which  would  have 
been  spent  by  him  in  overseeing  the  work  of  the  mill  contracted  for 
by  defendant.  Owing  to  the  fact  that  the  contract  was  not  carried 
out  plaintiff  was  relieved  from  spending  any  time  upon  it  and 
enabled  to  give  his  attention  to  something  else.  Defendant,  there- 
fore, is  entitled  to  have  charged  up  to  the  profits  or,  what  amounts 
to  the  same  thing,  credited  upon  plaintiff's  alleged  loss  his  time 
which  has  thus  been  saved. 

We  come  finally  to  a  consideration  of  defendant's  objection  that 
the  referee  has  considered  simply  plaintiff's  rights  and  prospec- 
tive profits  under  the  clause  of  the  contract  relating  to  the  saw- 
ing of  2,000,000  feet  of  logs  per  year  and  has  not  at  all  taken  into 
account  his  obligations  under  other  clauses  of  the  contract  which 
required  him  to  do  other  things.  Evidence  was  introduced  which 
tended  to  show  that  the  hemlock  logs  agreed  to  be  purchased  by 
plaintiff  at  $3.50  per  1,000  were  worth  less  than  that ;  also  that 
there  would  have  been  a  loss  in  the  performance  by  plaintiff  of 
his  engagement  to  drive  logs  and  to  take  certain  pulp  wood  out 
of  the  river  and  load  it  upon  cars  without  sawing.  And  the 
defendant  urges  that  the  referee  should  have  computed  plaintiff's 
profits  or  losses  upon  the  entire  contract,  including  these  possibly 
advantageous  provisions  rather  than  upon  the  portion  alone  which 
was  most  favorable  to  plaintiff.  The  referee  pursued  the  course 
adopted  by  him  because,  as  he  determined,  the  contract  was  not  an 
entire  one,  and  because  the  different  clauses  relating  respectively  to 
the  performance  of  different  acts  were  entirely  disconnected  and 
independent,  and,  therefore,  a  consideration  of  the  rights  of  the  par- 
ties under  one  was  not  related  to  and  did  not  involve  rights  under 
others. 

We  think  that  this  was  an  erroneous  interpretation  of  the  con- 
tract, and  that  the  latter  so  covered  an  entire  subject  that  for  the 
App.  Div.— Vol.  ClI.        10 
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purposes  of  such  an  action  as  this  the  rights  of  a  party  should  be 
judged  by  a  consideration  of  the  entire  instrument  rather  than  of  a 
portion  thereof  as  a  disconnected  part. 

Defendant  was  the  owner  o{  timber  cut  or  to  be  cut  and  disposed 
of  in  pursuance  of  one  general  plan.  It,  therefore,  made  this  con- 
tract with  plaintiflF,  which,  in  however  an  inartificial  and  confused 
manner,  provided  for  his  taking  and  driving  the  timber  to  a  certain 
place  where  one  kind  of  lumber  was  to  be  taken  and  treated  in  one 
way,  another  in  a  different  manner,  and  a  third  to  be  purchased  by 
plaintiff  himself.  This  is  the  interpretation  of  the  contract  as  out^ 
lined  and  summarized  in  plaintiff's  complaint  and  in  his  own  evi- 
dence. The  contract  thus  providing  for  the  entire  and  complete 
treatment  of  the  undertaking  in  hand,  did  not  become  divided  into- 
separate  and  distinct  contracts  simply  because  it  provided  that  dif- 
ferent things  were  to  be  done  with  different  portions  of  the  prop- 
erty which  constituted  the  entire  subject-matter  covered. 

Plaintiff  makes  as  one  answer  to  this  contention  upon  tlie  part  of 
the  defendant,  that  the  pleadings  did  not  present  any  such  view  or 
allege  any  prospective  loss  by  plaintiff  upon  certain  portions  of  the 
contract.  Without  attempting  to  determine  whether  this  objection 
to  the  pleading  might  be  successfully  made  in  a  timely  and  proper 
manner,  it  is  sufficient  to  say  that  upon  the  trial  now  under  review 
that  question  does  not  appear  to  have  been  raised.  Evidence  waa 
given  without  objection  tending  to  show  that  plaintiff  could  not 
have  performed  certain  of  the  engagements  covered  by  the  contract 
without  loss,  and,  as  appears  by  the  report  of  the  referee,  defend- 
ant's claims  upon  this  branch  of  the  case  were  dismissed,  not  as 
improper  subjects  of  consideration,  but  for  the  reason  already 
stated,  that  the  interpretation  of  the  contract  necessitated  their 
disallowance. 

For  the  reasons  stated  we  tliink  that  the  judgment  appealed  from 
should  be  reversed  upon  the  law  and  the  facts  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to- 
the  appellant  to  abide  event,  upon  questions  of  law  and  of  fact. 
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Solomon  Rosenstein  and  The  Bbookport  Loan  and  Building 
Association,  Plaiutiflfs,  v.  The  Traders'  Insurance  Company  op 
Chicago,  Illinois,  Defendant. 

Fire  iwrurance  policy — transfer,  in  violation  of  its  provisions,  of  the  title  to  the  prop- 
erty insured — presumption  from  the  recording  of  a  deed —  testimony  of  interested 
parties  in  contradiction  thereof  presents  a  question  for  the  jury — effect  of  a  motion 
for  the  direction  of  a  verdict — when  not  a  waiver  of  the  right  to  go  to  the  jury  — 
disregard  of  the  general  rule  in  this  respect' whore  the  rule  works  an  ir^ustice. 

Upon  the  trial  of  an  action  brought  to  recover  upon  a  policy  of  fire  insurance  issued 
by  the  defendant  to  the  plaintiff,  Solomon  Rosenstein,  and  by  him  subsequently 
made  payable  to  the  plaintiff  association,  the  defendant  repudiated  liability 
luider  a  clause  of  the  policy  prohibiting  **  any  change,  other  than  by  the  death 
of  the  insured  *  *  *  in  the  interest,  title  or  possession  of  the  subject  of 
insurance,  whether  by  legal  process  or  judgment  or  by  voluntary  act  of  the 
bsured,  or  otherwise,"  without  the  consent  of  the  insurer. 

It  appeared  that  prior  to  the  flre  a  conveyance  of  the  insured  property  executed 
by  Solomon  Rosenstein  to  his  son  had  been  duly  recorded.  The  plaintiffs 
claimed  that  there  had  been  no  actual  effective  delivery  of  this  conveyance  or 
change  of  possession  or  intention  to  have  it  operative  as  between  the  parties. 
The  plaintiff  Rosenstein  and  his  son  gave  evidence  tending  to  show  that 
there  was  no  change  in  ownership  or  possession  under  the  deed. 

At  the  close  of  the  evidence  both  parties  moved  for  the  direction  of  a  verdict 
and  the  court  directed  a  verdict  in  favor  of  the  plafn tiffs.  The  defendant 
excepted  to  the  direction  of  the  verdict  in  favor  of  the  plaintiffs,  but  did  not 
specifically  request  that  any  issue  of  fact  be  submitted  to  the  jury. 

EM^  that  the  recording  of  the  deed  from  the  plaintiff  Rosenstein  to  his  son 
created  a  presumption  that  it  had  been  delivered  and  that  the  title  and  owner- 
ship of  the  property  in  question  had  been  transferred  to  the  plaintiff  Rosen- 
stein's  son; 

That  the  plaintiff  Solomon  Rosenstein  and  his  son,  both  being  interested  wit- 
nesses, their  testimony  in  contradiction  of  the  presumption  above  stated  created 
an  issue  of  fact  which  the  court  was  required  to  submit  to  the  jury; 

That  the  motion  of  the  defendant's  counsel  for  the  direction  of  a  verdict  simply 
amounted  to  a  claim  that  even  if  the  question  of  fact  was  settled  in  the  plain- 
tiffs' favor,  the  defendant  was  still  entitled  to  a  dismissal  of  the  complaint, 
and  that  the  defendant's  exception  to  the  direction  of  a  verdict  in  favor  of  the 
plaintiffs  clearly  indicated  that  the  defendant  did  not  intend  to  concede  that  tho 
plaintiffs  were  entitled  to  recover  as  matter  of  law  or  to  waive  the  submission 
of  any  question  of  fact  to  the  jury; 

That,  while  it  is  the  general  rule  that  where,  upon  the  close  of  the  evidence,  each 
side  asks  to  have  a  cause  disposed  of  as  involving  only  questions  of  law,  any 
questions  of  fact  actually  existing  will  be  regarded  as  having  been  so  decided 
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as  to  sustain  the  disposition  made  by  the  trial  judge,  and  also  that  under  cer- 
tain circumstances  a  party  who  asks  to  have  a  cause  disposed  of  as  involving 
only  questions  of  law,  and  neglects  specifically  to  request  the  court  to  submit 
issues  of  fact,  will  be  deemed  to  have  waived  his  right  to  have  such  issues  of 
fact  passed  upon  by  the  court  or  jury,  such  rule  is  based  upon  reason  and  is 
governed  somewhat  by  the  circumstances  of  the  particular  case; 

That,  in  the  case  at  bar,  there  had  been  no  waiver  by  the  defendant  of  its  right 
to  go  to  the  jury  upon  the  question  of  fact; 

That  an  appellate  court  may  waive  or  disregard  such  rule  where  its  strict  applica- 
tion would  work  injustice; 

That,  even  if  the  question  of  fact  "before  stated  were  to  be  regarded  as  having 
been  decided  in  the  plaintiffs'  favor,  the  plaintiffs,  under  the  principles  laid 
down  by  the  Appellate  Division  in  its  decision  (reported  in  79  App.  Div.  481) 
rendered  upon  an  appeal  from  a  judgment  entered  on  the  former  trial  of  the 
action,  were  not  entitled  to  recover. 

Motion  by  the  defendant,  Tlie  Traders'  Insurance  Company 
of  Chicago,  Illinois,  for  a  new  trial  upon  exceptions,  ordered  to  be 
heard  at  the  Appellate  Division  in  the  first  instance,  upon  the  ver- 
dict of  a  jury  in  favor  of  the  plaintiff  rendered  by  direction  of  the 
court  after  a  trial  at  the  Orleans  Trial  Term. 

The  issues  of  fact  were  brought  to  trial  at  a  Trial  Term  held  in 
September,  1904,  in  Orleans  county.  At  the  close  of  the  evi- 
dence plaintiff's  counsel  moved  for  direction  of  a  verdict  in  favor 
of  the  plaintiff  for  the  full  amount  claimed  by  him. 

Vernon  Cole,  E,  L,  Jellinek  and  Moses  Shire,  for  the  plaintiffs. 

Horace  McGuire,  for  the -defendant. 

HiscocK,  J. : 

This  action  is  brought  to  recover'  the  amount  of  a  fire  insurance 
policy,  issued  by  defendant  to  the  plaintiff  Rosenstein  and  by  him 
subsequently  made  payable  to  the  plaintiff  association.  It  has  once 
before  been  before  this  court  upon  appeal  (79  App.  Div.  481),  and  a 
judgment  obtained  by  plaintiffs  for  the  amount  of  their  policy  was 
reversed  upon  the  ground  that  the  insured  Rosenstein  had  made  a 
transfer  and  conveyance  of  the  property  insured  to  his  son,  which 
came  within  the  prohibition  of  the  insurance  policy  against  "any 
change,  other  than  by  the  death  of  the  insured  *  *  *  in  the 
interest,  title  or  possession  of  the  subject  of  insurance,  whether  by 
legal  process  or  judgment  or  by  voluntary  act  of  the  insured,  or 
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Otherwise,"  withont  the  consent  of  the  insurer.  Before  the  fire  a 
conveyance  was  executed  by  Solomon  Rosenstein  running  to  his  son 
and  duly  recorded.  It  has  been  claimed  by  the  plaintiffs,  however, 
that  there  was  no  actual  effective  delivery  of  this  conveyance  or 
change  of  possession  therein  or  intention  to  have  it  operative  as 
between  the  parties  in  really  transferring  the  title  and  ownership  of 
the  property  covered. 

Plaintiffs  upon  this  appeal  occupy  a  less  advantageous  position 
than  upon  the  former  one.  It  is  undisputed  that  the  recording  of 
the  deed  from  the  insured  to  his  son  created  a  presumption  of  deliv- 
ery and  resulting  transfer  of  title  and  ownership  to  and  of  thot 
property  in  question.  The  insured  and  his  son  have  attempted  to 
rebnt  and  overcome  this  presumption  by  testimony  relating  .to  the 
delivery  of  the  deed,  the  intention  thereby  to  accomplish  a  transfer 
of  title  and  ownership^  and  tending  to  show  that  there  was  no 
change  in  ownership  or  possession  \mder  the  transfer.  These  wit- 
nesses were  both  interested,  and  their  evidence  in  contradiction  of 
the  presumption  of  delivery  and  transfer  referred  to,  created  an 
issue  of  fact  to  be  passed  upon  by  the  jury.  {Ten  Eyck  v.  Whitr 
&5ci,156N.Y.  341.) 

The  plaintiffs  came  to  this  court  upon  the  former  appeal  with 
findings  by  the  trial  court  in  their  favor  upon  these  issues  of  fact. 
Upon  the  present  appeal  they  stand  upon  a  verdict  directed  by  the 
court  and  thus  without  the  benefit  of  settlements  in  their  favor  of 
the  questions  of  fact  referred  to.  They  are  thus  compelled  to  rest 
upon  the  proposition  that  they  are  entitled  as  a  matter  of  law,  and 
upon  an  interpretation  of  the  evidence  most  favorable  to  the  defend- 
ant, to  a  judgment.  It  is  clear  that  they  cannot  successfully  main- 
tain this  proposition. 

"We  do  not,  of  course,  overlook  the  general  rule  that  where  upon 
the  close  of  the  evidence  each  side  asks  to  have  a  cause  disposed  of 
as  involving  only  questions  of  law,  any  questions  of  fact  actually 
existing  will  be  regarded  as  having  been  so  decided  as  to  sustain  the 
disposition  made  by  the  trial  judge  ;  also  that  under  certain  circum- 
stances a  party  who  asks  to  have  a  cause  disposed  of  as  involving 
only  questions  of  law,  and  neglects  specifically  to  request  the  court 
to  Bubmit  issues  of  fact,  will  be  deemed  to  have  waived  his  right  to 
have  such  issues  of  fact  passed  iipon  by  the  court  or  jury. 
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We  do  not  think,  however,  that  these  rules  are  applicable  under 
the  circumstances  of  this  case  or  relieve  plaintiffs  from  the  necessity 
of  a  verdict  or  decision  in  their  favor  upon  the  issues  of  fact 
involved.  The  counsel  for  the  defendant  asked  to  have  a  verdict 
directed  in  favor  of  the  defendant  as  he  was  reasonably  justified  in 
doing  in  view  of  the  decision  of  tliis  court  upon  the  former  appeal.' 
We  do  not  think  that  this  request  in  any  manner  involved  a  con- 
cession that  there  did  not  exist  upon  the  evidence  a  question  of  fact 
necessary  to  be  settled  in  favor  of  plaintiffs  before  they  could 
recover  upon  their  theory.  The  disposition  of  the  case  upon  the 
former  trial,  the  evidence  upon  the  present  one,  and  the  remarks  of 
plaintiffs*  counsel  all  indicated  clearly  that  there  was  such  question 
of  fact  involved  m  plaintiffs'  version.  The  motion  of  defendant's 
counsel  amounted  simply  to  a  claim  that  even  if  this  question  of 
fact  was  settled  in  plaintiffs'  favor,  defendant  was  still  entitled  to  a 
dismissal  of  the  complaint,  and  his  exception  to  the  direction  of  a 
verdict  by  the  learned  trial  judge  fairly  and  clearly  indicated  that 
lie  did  not  intend  to  concede  that  plaintiffs  were  entitled  to  recover 
as  a  matter  of  law  or  to  waive  the  submission  of  any  questions  of 
fact. 

The  rule  holding  parties  to  a  waiver  of  the  right  to  go  to  a  jury 
is  based  upon  reason  and  governed  somewhat  by  the  circumstances 
of  the  particular  case,  and  we  think  that  there  was  no  waiver  here 
within  the  principles  laid  down  in  Trustees  of  East  Ilampton  v. 
Kirk  (68  N.  Y.  459,  464) ;  Onnes  v.  Dauchy  (82  id.  443,  448) ; 
Train  v.  IloUand  Purchase  Ins.  Co.  (62  id.  598). 

Moreover,  where  the  strict  application  of  this  rule  would  work 
injustice  it  may  be  waived  or  disregarded  by  an  appellate  court. 
{MuUer  v.  McKesson,  73  N.  Y.  195,  198.) 

If,  however,  we  are  wrong*  in  the  view  thu6  taken  as  to  the  dis- 
position of  the  case,  and  if  we  should  assume  that  the  questions  of 
fact  indicated  have  been  decided  in  plaintiffs'  favor,  we  should 
still  regard  the  case  as  coming  within  the  principles  of  our  for- 
mer decision  and  hold  that  plaintiffs  were  not  entitled  to  recover. 

In  its  essential  character  the  testimony  does  not  materially  differ 
from  that  which  was  offered  upon  the  first  trial.  The  plaintiffs 
have  endeavored  to  amplify  and  brace  their  claim  that  there  was  no 
intention  to  make  a  transfer  of  the  property  in  question  which 
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«hoald  be  effective  as  between  the  father  and  the  spn,  and  that  the 
ownership  was  to  remain  in  the  former  unaffected  and  unincambered. 
After  all  that  the  parties  are  able  to  say  upon  this  subject,  however, 
it  does  clearly  and  undispntedly  stand  out  that,  by  and  in  accordance 
with  the  mutual  plans  and  intentions  of  the  grantor  and  grantee, 
this  conveyance  was  executed  for  the  purpose  of  so  transferring  the 
title  to  the  land  to  the  son  that  he  could  give  a  clear  title  upon  an 
expected  sale  to  a  third  party  and  save  the  title  and  transfer  from 
being  incumbered  or  embarrassed  by  any  proceedings  upon  the  judg- 
ment which  was  held  against  the  fatlier.  It  was  the  expectation  and 
plan  that  the  title  should  be  so  transferred  from  the  father  to  the  son 
that  it  could  not  be  touched  by  proceedings  upon  the  judgment  and 
the  proposed  sale  interfered  with.  A  change  of  title  was  contem- 
plated and  desired  which  at  least  should  be  effective  for  some  pur- 
poses, and  we  think  that  the  parties  came  within  the  prohibition 
of  the  clause  in  the  insurance  policy  to  which  we  have  already 
referred. 

Defendant's  exceptions  allowed  and  a  new  trial  granted,  with 
costs  to  defendant  to  abide  event. 

All  concurred,  McLennan,  P.  J.,  and  Spring,  J.,  concurring  upon 
the  ground  that  there  was  a  question  of  fact  in  the  case  which  should 
have  been  submitted  to  the  jury. 

Defendant's  exceptions  sustained  and  motion  for  new  trial  granted, 
with  costs  to  the  defendant  to  abide  event. 


The  People  of  the  State  of  New  York,  Respondent,  v,  Charles 
A.  Beahan,  Appellant. 

PnmetUion  far  the  sals  cf  cuiultsrated  milk  —  it  may  hs  institutsd  by  an  inspector 
rfa  city  health  board — the  test  of  a  herd  sample  may  not  be  put  in  eoidenee  — 
legislaiivs  poteer  to  define  **  adulteration  "  and  to  impose  a  civil  as  u>ell  as  a  crim- 
inal liability  therefor — a  general  objection  to  a  judges  entire  charge  is  witfumt 
efect  on  appeal, 

II  was  not  the  iDtention  of  the  Legislature,  when  enacting  the  Agricultural  Law, 
which  created  a  special  department,  to  wit,  the  Department  of  Agriculture, 
and  charged  it  with  the  execution  of  the  laws  pertaining  to  agriculture  and 
agricultural  products,  to  confer  upon  the  Commissioner  of  Agriculture  and  his 
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assistants  the  excli^sive  right  to  institute  prosecutions  for  the  sale  of  adulter- 
ated milk  and  to  withdraw  from  local  officers  the  power  which  they  thereto- 
fore had  to  procure  evidence  relating  to,  and  to  institute  prosecutions  for,  the 
sale  of  such  milk. 

Consequently,  a  prosecution  for  the  sale  of  adulterated  milk  in  the  city  of 
Rochester  may  be  instituted  by  two  inspectors  of  the  health  department  of  the 
said  city,  based  upon  samples  procured  by  them  from  milk  cans  upon  the 
defendant's  wagon. 

Upon  such  a  prosecution  the  defendant  is  not  entitled  to  Introduce  in  evidence 
the  test  of  a  herd  sample  of  his  milk  taken  by  the  inspectors  subsequent  to  the 
taking  of  the  samples  upon  which  the  prosecution  was  based,  as  the  only 
herd  sample  recognized  by  statute  is  that  specified  in  section  12  of  the 
Agricultural  Law  (Laws  of  1893,  chap.  338.  as  arad.  by  Laws  of  1898,  chap.  557), 
which  section  relates  only  to  a  civil  action  for  a  penalty  and  to  a  herd  sample 
taken  by  the  Commissioner  of  Agriculture  or  his  representative. 

The  Legislature  had  the  right  to  affix  the  character  of  an  **  adulterated  **  produc- 
tion to  milk  falling  below  a  certain  standard,  and  to  prohibit  the  sale  of  such 
adulterated  milk  under  the  penalty  of  a  criminal  prosecution  which  would  not 
be  defeated  by  proof  that  the  milk  had  not  been  actually  adulterated  after 
leaving  the  cow,  or  by  the  ignorance  or  good  intentions  of  the  person  selling 
the  milk. 

It  also  had  the  right  to  impose  a  civil  as  well  as  a  criminal  liability  for  the  sale  of 
adulterated  milk,  and,  without  altering  or  impairing  the  criminal  liability,  to 
provide  that  in  certain  cases  the  additional  civil  liability  should  not  be  enforced. 

A  general  objection  to  the  entire  charge  of  a  trial  judge  is  not  a  sufficient  basis 
for  presenting  to  an  appellate  court  any  alleged  error  in  the  charge. 

Appeal  by  the  defendant,  Charles  A.  Bearaan,  from  a  judgment 
of  the  County  Court  of  Monroe  county  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the 
5th  day  of  October,  1904,  upon  the  verdict  of  a  jury  affirming  a 
conviction  of  the  defendant  before  a  police  justice  of  the  city  of 
Rochester  and  a  jury  upon  a  charge  of  having  sold  adulterated  milk 
in  said  city. 

The  defendant  was  charged  with  selling  impure,  unhealthy  and 
adulterated  milk  in  violation  of  the  Agricultural  Law  of  the  State 
of  New  York. 

John  A.  Bernhardt  for  the  appellant. 

Robert  Averill  and  S.  J.  Warren^  for  the  respondent 

HisoocK,  J.  : 

The  learned  county  judge,  in  a  carefully  prepared  and  very  com- 
plete opinion,  has  set  forth  the  reasons  which  led  him  to  an  affirm- 
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ance  of   defendant's   conviction,   and  we   agree   with   him  in  the 
conclusion  reached  in  favor  of  such  affirmance.* 

The  defendant  was  a  producer  and  peddler  of  milk  in  the  city  of 
Rochester.  May  23,  1903,  two  inspectors  of  the  health  department 
of  said  city  took  samples  from  the  peddling  can  f com  which  he  was 
then  supplying  customers,  and  also  from  two  other  cans  upon  his 
wagon.  The  samples  were  so  taken  after  the  milk  had  been  fully 
stirred,  in  duplicate,  one  being  given  to  the  defendant  and  the  other 

*  The  following  is  the  opinion  of  Hon.  Arthur  E.  Sutherland,  County  Judge : 
Sutherland,  J. : 

Certain  milk  inspectors  of  the  henllh  department  of  Rochester  met  the  defend- 
ant May  23,  1903,  while  he  was  peddling  milk  on  his  route  in  said  city,  and 
took  a  sample  from  the  peddling  can  that  defendant  carried  into  the  houses  of 
his  customers.  On  his  wagon  were  other  cans  containing  milk,  and  the  peddling 
can  was  filled  from  time  to  time  from  the  larger  cans.  The  inspectors  testified 
that  they  thoroughly  stirred  the  milk  in  the  peddling  can  before  taking  the 
sample.  The  chemical  analysis  of  the  sample  from  the  peddling  can  showed 
Bolids  eleven  and  fifty-six -one-hundredths  per  cent,  fats  two  and  ninety-eight- 
one- hundredths  per  cent,  water  eighty-eight  and  forty-four- one-hundredths  per 
cent.  The  statute*  forbids  the  offering  or  exposing  for  sale  of  milk  contain- 
ing less  than  twelve  per  centum  of  milk  solids  or  less  than  three  per  centum  of 
fats,  or  more  than  eighty- eight  per  oentum  of  water  or  fluids.  Samples  were  not 
taken  from  all  the  cans  on  the  wagon  but  were  taken  from  three  cans;  one  of  the 
other  samples  was  below  standard  and  the  third  sample  was  above. 

The  defendant  produces  the  milk  that  he  sells,  and  the  inspectors  afterwards 
visited  bis  dairy  and  took  a  sample  of  the  milk  from  his  herd,  which  was  ana- 
lyzed. On  the  trial  of  the  case  in  the  Police  Court  the  defendant,  having  testified 
that  the  milk  which  he  sold  was  just  as  it  came  from  the  cows,  without  anything 
being  added  thereto,  offered  to  show  that  the  herd  sample  tested  by  the  inspect- 
ors was  no  higher  than  the  sample  upon  which  the  prosecution  was  based,  which 
endence  was  excluded,  on  the  ground  that  it  was  immaterial;  and  the  principal 
question  presented  on  this  appeal  is  whether  tha^  evidence  as  to  the  result  of  the 
herd  test  should  have  been  received.  The  proposition  contended  for  by  the 
defendant  is  that  where  a  te^t  of  the  milk  from  the  herd  shows  that  it  is  of  no 
higher  standard  than  that  offered  for  sale,  it  tends  to  prove  that  there  is  no  actual 
adulteration  in  that  offered  for  sale,  and  that  under  the  amendment  to  section  12 
of  the  Agricultural  Law  passed  in  1898  (Ch.  557,  L.  1898),  hereiuafter  quoted,  there 
can  be  no  prosecution  of  this  defendant  under  such  circumstances.  Section  12,  as 
thns  amended,  provides  in  this  respect  as  follows:  "When  the  Commissioner  of 
Agriculture,  an  assistant  commissioner,  or  any  person  or  officer  authorized  by 
the  commissioner,  or  by  this  chapter,  to  examine  or  inspect  any  product  manu- 

*  Agricultural  Law  (Laws  of  1893,  chap.  388),  g§  20,  22,  as  amd.  by  Laws  of 
1900,  chap.  101.— [Rep. 
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retained  by  the  inspectors.  This  prosecution  was  based  upon  the 
sample  taken  from  the  peddling  can,  and  there  was  no  dispute  in 
the  evidence  that  it  fell  below  the  standard.  A  few  days  after 
taking  the  samples  the  inspectors  went  to  defendant's  farm  and  took 
a  herd  sample.  The  defendant  desired  but  was  not  allowed  to  show 
upon  the  trial  the  standard  of  such  herd  sample. 

Two  reasons  are  urged  for  the  reversal  of  the  conviction  which 
deserve  consideration : 

factured  or  offered  for  sale  shall  in  discharge  of  his  duties  take  samples  of  such 
product,  he  shall  before  taking  a  sample,  request  the  person  delivering  the  milk 

*  *  *  to  thoroughly  stir  or  mix  the  said  milk  before  the  sample  is  taken." 
(Section  8  designates  the  persons  who  are  authorized  by  that  chapter  to  examine 
or  inspect  milk,  namely,  "  the  Commissioner  of  Agriculture,  his  clerks,  assistants, 
experts,  chemists,  agents  and  counsel  employed  by  him.")  Further,  section  12,  as 
amended,  says:  *'  In  taking  samples  of  milk  for  analysis  at  a  creamery,  •  •  • 
or  other  place  where  the  same  is  delivered  by  the  producer  for  manufacture,  sale 
or  shipment,  or  from  a  milk  vendor  who  produces  the  milk  which  he  sells,  with  a 
view  of  pn^secuting  the  producer  of  such  milk  for  delivering,  selling  or  offering 
for  sale  adulterated  milk,  the  said  Commissioner  of  Agriculture  or  assistant  or 
his  agent  or  agents  shall  within  ten  days  thereafter,  with  the  consent  of  the  said 
producer,  take  a  sample  in  a  like  manner  of  the  mixed  milk  of  the  herd  *  *  *. 
If  the  sample  of  milk  last  taken  by  the  Commissioner  of  Agriculture  or  his  agent, 
or  agents  shall  upon  analysis  prove  to  contain  no  higher  percentage  of  milk  solids, 

♦  *  *  than  as  the  sample  taken  at  the  creamery,  *  *  *  or  other  place, 
then  no  action  shall  lie  against  the  said  producer  for  violation  of  subdivisions  one, 
two,  three,  seven  and  eight  of  section  twenty  of  the  Agricultural  Law."  This 
language  does  not  refer  and  plainly  was  not  intended  to  apply  to  a  person  insti- 
tuting a  criminal  prosecution  for  selling  milk  below  the  required  standard,  who 
U  not  a  member  of  the  staff  of  the  Commissioner  of  Agriculture. 

It  has  been  held  by  this  court  in  two  other  cases  (not  reported).  People  v. 
Brewer  and  People  v.  Seeley,  that  this  provision  of  the  Agricultural  Law  for 
the  taking  of  herd  tests  in  the  amendment  of  1898  is  intended  only  for  the  Com- 
missioner of  Agriculture  and  his  assistants  and  relates  only  to  actions  commenced 
and  prosecuted  by  that  official  or  his  agents,  and  that  a  herd  test  is  not  an  essential 
preliminary  to  a  prosecution  for  misdemeanor  when  the  sample  on  which  the  prose* 
cution  is  based  is  not  taken  by  an  appointee  of  the  Commissioner  and  the  prose* 
cution  is  not  instituted  by  the  Commissioner.  For  the  purposes  of  a  prosecution 
under  the  Agricultural  Law  the  inspectors  of  the  health  department  of  Rochester 
are  not  put  under  any  further  obligation  by  the  amendment  of  1898  than  a  private 
citizen  is  who  may  chance  to  prosecute  an  offender  for  selling  milk  below  the 
standard,  for  those  inspectors  are  not  acting  as  agents  of  the  Commissioner  of 
Agriculture,  and  an  analysis  of  a  herd  test  sample  made  by  the  city  inspectors  is 
of  no  more  importance  or  materiality  than  an  analysis  of  a  sample  of  the  prodact 
of  the  dairy  made  by  a  chemist,  employed  by  the  defendant 
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First,  it  is  insisted  that  under  the  Agricultural  Law  the  duty  and 
exclusive  right  is  conferred  upon  the  Commissioner  of  Agriculture 
and  his  assistants  of  taking  samples  of  milk  and  instituting  prosecu- 
tions where  the  milk  is  below  the  statutory  standard.  This  propo- 
sition, if  correct,  of  course  leads  to  the  other  one  that  the  inspectors 
of  the  city  of  Rochester  had  no  right  to  institute  this  prosecution. 
We  are  unwilling  to  adopt  this  construction  of  the  statute.  Long 
before  the  Agricultural  Law  was  passed  and  the  Department  of  Agri- 

Although  no  obligation  was  placed  by  the  statutes  upon  the  inspectors  of 
the  health  department  of  Rochester  to  take  any  herd  test  before  commencing  a 
criminal  action  against  the  defendant,  those  inspectors  actually  did  obtain  a 
sample  from  defendant's  herd,  analyzed  it,  and  the  defendant  offered  to  show 
that  the  herd  sample*)  although  below  the  standard  provided  by  the  statute,  was 
nevertheless  no  better  in  quality  than  the  milk  which  was  in  his  peddling  can 
from  which  he  was  supplying  his  customers  when  met  by  the  inspectors.  Does 
this  relieve  the  defendant  from  liability?  Assuming  that  this  evidence  would 
tend  to  show  that  the  milk  complained  of  was  the  actual  product  of  his  dairy 
without  the  addition  or  admixture  of  any  water  or  fluid  or  foreign  substance, 
would  that  fact  if  fully  established  relieve  defendant  from  prosecution  for  the 
misdemeanor  of  selliag  milk  below  the  standard  fixed  by  the  Agricultural  Law? 

A  re-examination  of  some  of  the  statutory  provisions  before  1898  may  aid  us 
in  determining  the  scope  which  the  Legislature  intended  to  give  to  the  amend- 
ment of  1898,  upon  which  the  defendant  relies  for  his  exoneration.  By  chapter 
467,  L.  1862,  as  amended  by  chapter  544,  L.  1864,  it  was  made  a  misdem^nor  to 
knowingly  sell  or  offer  for  sale  any  impure,  adulterated  or  unwholesome  milk; 
and  also  it  was  made  a  misdemeanor  to  feed  cows  any  food  that  produces  impure, 
diseased  or  unwholesome  milk;  and  the  addition  of  water  or  any  substances  other 
than  a  sufficient  quantity  of  ice  to  preserve  the  milk  while  in  transportation  to 
market,  was  declared  to  be  an  adulteration,  and  any  milk  obtained  from  animals 
fed  on  distillery  waste  or  upon  any  substance  in  a  state  of  putrefaction  or  fer- 
mentation was  declared  to  be  impure  and  unwholesome.  In  1881,  on  the  adop- 
tion of  the  Penal  Code,  it  was  made  a  misdemeanor  by  section  407,  with  intent 
that  the  same  should  be  sold  as  unadulterated  or  undiluted,  to  adulterate  or 
dilute  any  milk,  distilled  spirits  or  malt  liquor,  or  any  drug,  medicine,  food 
or  drink  for  man  or  beast;  or,  knowing  that  the  same  had  been  adulterated  or . 
diluted,  to  offer  for  sale  or  to  sell  the  same  as  unadulterated  or  undiluted.  No 
arbitrary  chemical  standard  of  purity  or  wholesomeness  was  fixed  by  these 
statutes,  and  knowledge  of  the  actual  character  of  the  product  was  an  essential 
element  of  the  offense. 

But  by  chapter  202  of  the  Laws  of  1884  an  arbitrary  standard  of  purity  or  whole- 
someness for  milk  was  designated,  and  it  was  made  a  misdemeanor  to  sell  or  offer 
or  expose  for  sale  any  milk  below  that  arbitrary  standard,  and  the  prosecutor  under 
that  act  was  relieved  from  the  necessity  of  showing  that  the  defendant  had  knowl- 
edge of  the  impure  condition  of  the  milk  or  knew  that  it  was  below  the  standard 
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culture  created  laws  were  in  force  defining  and  under  the  penalty 
of  criminal  prosecution  prohibiting  the  sale  of  adulterated  milk.  Of 
necessity  the  institution  of  these  proceedings  was  left  to  persons  other 
than  a  State  department  or  ofiicial  because  the  latter  did  not  exist 
charged  with  any  such  duty.  When  the  Agricultural  Law  (Laws  of 
1893,  chap.  338)  was  adopted  it  is  true  that  a  special  department  was 

fixed  by  the  statute.  Section  13  of  that  act  provided  in  part  as  follows:  "  In  all 
prosecutions  under  this  act  relating  to  the  sale  and  manufacture  of  unclean, 
impure,  unhealthy,  adulterated  or  unwholesome  milk,  if  the  milk  be  shown  to 
contain  more  than  eighty -eight  per  centum  of  water  or  fluids  or  less  than  twelve 
per  centum  of  milk  solids  which  shall  contain  not  less  than  three  per  centum  of 
fat,  it  shall  be  declared  adulterated." 

Civil  actions  for  penalties  were  not  provided  for  in  the  act  *of  1884  nor  in  the 
preceding  acts,  and  there  would  seem  to  be  no  question  about  the  right  there- 
under of  any  person  to  act  as  the  complainant  or  prosecutor  in  courts  exercising 
criminal  jurisdiction  against  any  one  charged  with  the  misdemeanor  of  selling 
milk  of  a  kind  forbidden  by  those  acts.  The  law  concerning  dairy  products  was 
further  amplified  by  chapter  183  of  the  Laws  of  1885,  and  chapter  223  of  the 
Laws  of  1887,  under  all  of  which  the  sale  of  milk  below  the  fixed  chemical 
standard  was  declared  to  be  a  misdemeanor.  And  there  can  be  no  doubt  that 
under  those  supplemental  acts  the  prosecution  for  the  misdemeanor  could  be 
Instituted  by  any  one.  And  it  was  held  in  numerous  cases  under  those  acts  that 
it  was  immaterial  whether  the  milk  which  was  sold  and  proved  to  be  under  the 
standard  came  directly  froih  the  cows  without  the  addition  of  any  other  sub- 
stance; and  also  that  lack  of  knowledge  of  the  inferior  quality  did  not  excuse  the 
seller  who  was  bound  to  see  to  it  that  the  product  he  offered  to  the  public  was 
up  to  the  standard.  {People  v.  Oipperly,  37  Hun,  324,  dissenting  opinion  adopted 
by  the  Court  of  Appeals,  101  N.  Y.  634;  PeopU  v.  Kibler,  106  id.  321.) 

In  the  dissenting  opinion  of  Mr.  Justice  Learned  at  (General  Term  in  the  Cip- 
pevly  case,  he  refers  to  the  fact  as  well  known  and  assumes  that  the  Legislature  had 
that  fact  in  mind  when  franung  this  law,  that  cows  may  be  fed  in  such  a  manner 
as  to  produce  a  large  quantity  of  milk  the  quality  of  which  is  inferior  and  dele- 
terious, and  that  the  Legislature  had  chosen  to  call  "  adulterated  "  any  milk  below 
the  statutory  standard  for  the  purposes  of  prosecution  under  the  statute  of  1884. 
He  held,  substantially,  that  this  law  did  not  merely  lay  down  a  rule  of  evidence 
of  adulteration,  but  created  a  new  offense,  namely,  of  offering  for  sale  milk  below 
that  standard  which  the  Legislature  in  its  wisdom  determined  to  be  the  standard 
required  for  the  protection  of  the  food  supply  of  the  people.  Hence  he  held  that 
it  was  an  immaterial  fact  whether  the  milk  had  been  actually  diluted  or  adulter- 
ated by  the  addition  of  some  substance  after  it  came  from  the  cows  or  not,  as  in 
either  ctise  the  Legislature,  within  its  proper  constitutional  rights,  had  deter- 
mined that  the  sale  of  such  a  product  should  be  forbidden  and  punished  as  a 
misdemeanor.  This  reasoning  was  adopted  by  the  Court  of  Appeals  as  ita 
view  of  the  statute  under  consideration.     A  discussion  of  this  case  and  others 
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created  to  look  after  its  enforcement.  We  find  in  various  sections 
certain  expressions  to  the  eflFect  that  said  department  "shall  be 
charged  with  the  execution  of  the  laws  relating  to  agriculture  and 
agricultural  products  "  (§  2),  and  again  that  tlie  Commissioner  of 
Agriculture  "may  cause  an  action  or  proceeding  to  be  brought  in 
the  name  of  the  People  for  the  recovery  of  "  penalties  (§  8).    And 

of  a  similar  nature  is  found  in  54  Central  Law  Journal,  foot  note,  at  page  851. 
In  People  v.  Eddy  (12  N.  Y.  Supp.  628),  decided  in  1891,  the  General  Term  of  the 
fifth  department  held  that  the  fact  that  the  milk  was  just  as  it  came  from  the 
adders  of  the  oows  was  immaterial  under  the  statute  of  1884. 

Civil  actions  for  penalties  were  not  provided  for  in  the  act  of  1884,  but  it  seems 
were  permitted  for  the  first  time  under  the  act  of  1885  at  the  suit  of  the  Dairy 
Commissioner.  When  the  present  Agricultural  Law  (Chi\p.  338,  Laws  of  1893) 
was  passed,  the  same  chemical  standard  of  purity  was  retained,  and  section  20  of 
article  2  of  the  Agricultural  Law  declares  milk  not  conforming  to  that  standard 
to  be  adulterated. 

An  examination  of  that  section  shows  that  the  Legislature  has  chosen  to  group 
under  the  term  "adulterated  milk"  not  only  milk  which  has  been  actually 
diluted  with  water  or  other  fluid  or  to  which  has  been  added  some  foreign  sub- 
stance, but  also  to  include  under  that  term  any  milk  which  contains  more  than 
eighty -eight  per  centum  of  water  or  fluid,  or  less  than  twelve  per  centum  of 
milk  solids,  or  less  than  three  per  centum  of  fats,  and  any  milk  drawn  from  cows 
within  fifteen  days  before  and  five  days  after  parturition,  and  any  milk  drawn 
from  animals  fed  on  distillery  waste  or  any  substance  in  a  state  of  fermentation 
or  putrefaction  or  on  any  unhealthy  food,  or  any  milk  drawn  from  cows  kept  in 
crowded  or  unhealthy  condition,  or  any  milk  from  which  any  part  of  the  cream 
has  been  removed;  and  this  section  declares  that  "all  adulterated  milk  shall  be 
deemed  unclean,  unhealthy,  impure  and  unwholesome."  The  term  "adulter- 
ated" then  is  used  by  the  Legislature  in  this  act,  not  in  its  ordinary  sense  of 
impure  because  of  the  admixture  of  a  foreign  or  baser  substance,  but  as  a  con- 
venient term  to  cover  all  milk  that  f  r  the  causes  named  is  declared  by  this 
statute  to  be  improper  as  a  subject  of  sale  for  food  .(just  as  Justice  Learned 
in  the  Cipperly  case  said  the  Legislature  had  employed  the  word  in  the  statute 
then  under  consideration),  and  section  22*  absolutely  forbids  the  sale,  offering  or 
exposing  for  sale  of  any  "unclean,  impure,  unhealthy,  adulterated  or  unwhole- 
some milk." 

The  Agricultural  Law  when  passed  in  1893,  although  absolutely  forbidding 
such  sale  by  sections  20  and  22.  did  not  in  itself  contain  a  provision  declaring  the 
sale  of  milk  below  the  standard  fixed  by  that  act  to  be  a  misdemeanor;  but  civil 
actions  for  penalties  to  be  brought  by  the  Commissioner  of  Agriculture  were 
provided  for  by  sections  8  and  37.  But  the  Legislature  did  not  intend  to  make 
the  sale  of  milk  below  the  standard  of  the  Agricultural  Law  any  less  a  crime  than 
it  was  before:  for  by  chapter  692  of  the  Laws  of  1893  section  408a  was  added  to 

•Amended  by  Laws  of  1900,  chap.  101.—  [Rep. 
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there  are  still  other  sections  which  confer  upon  the  Commissioner 
and  his  officers  and  agents  certain  facilities  for  inspection  and  for 
procuring  evidence.  (§§  3,  6,  7,  12.)  It  certainly  would  be  a 
very  radical  departure,  even  if  permissible,  for  the  Legislature  to 
withdraw  from  all  officers  throughout  the  State  charged  with  the 

the  Penal  Code  declaring  it  to  be  a  inisdemeaaor  to  violate  any  of  the  provisions 
of  article  2  of  the  Agricultural  Law  (which  includes  sections  20  and  22);  and  by 
chapter  426  of  the  Laws  of  1894  this  provision  of  the  Penal  Code  making  such 
sales  a  misdemeanor  was  amended  and  re-enacted.  By  chapter  554,  Laws  of  1897, 
the  provision  making  the  violation  of  article  2  of  the  Agricultural  Law  a  mis- 
demeanor was  transferred  from  section  408a  of  the  Penal  Code  to  section  37  of 
the  Agricultural  Law*  where  it  is  now  to  be  found.  For  the  seller  of  milk 
below  the  standard  there  could  be  two  cumulative  methods  of  punishment  fol- 
lowed under  the  Agricultural  Law  as  it  stood  prior  to  the  amendment  of  i898: 
first,  by  prosecuting  the  ofifender  in  a  criminal  court  for  misdemeanor,  which 
prosecution  could  be  instituted  by  any  citizen;  and,  second,  by  a  civil  action  for  a 
penalty,  which  could  only  be  brought  in  the  name  of  the  People  under  the 
direction  of  the  Commissioner  of  Agriculture. 

And  undoubtedly  prior  to  1898  the  defendant  in  this  case  could  have  been 
properly  convicted  of  misdemeanor  upon  the  evidence  presented  before  the 
Police  Court,  even  if  the  milk  sold  had  been  the  unchanged  product  of  his  dairy. 

Has  the  amendment  of  1898  changed  the  entire  legislative  policy  of  the  State 
on  the  subject  of  the  sale  of  milk  below  the  chemical  standard  of  the  Agricultural 
Law?  If  the  defendant's  contention  is  right,  then  any  producer  is  immune  from 
punishment  if  he  shows  by  a  chemical  analysis  that  the  ordinary  product  of  his 
herd  is  no  better  than  the  kind  of  milk  he  peddles  to  his  customers,  although  that 
is  far  below  the  standard.  The  only  way  that  he  could  be  prosecuted  under  the 
State  law  for  such  an  offense,  if  this  contention  were  sound,  would  be  by  affirma- 
tive proof  that  he  was  feeding  his  cows  upon  a  kind  of  food  forbidden  by  the 
statute,  which  might  be  a  very  difficult  thing  to  prove  in  many  cases  if  the  poor 
quality  of  the  milk  itself  be  not  considered  sufficient  proof  of  improper  feeding. 
But  I  do  not  think  the  Legislature  intended  to  throw  down  the  bars  and  permit 
the  sale  of  milk  below  the  standard,  if  there  is  no  dilution  or  admixture  of  the  milk 
with  other  substance  after  it  comes  from  the  dairy.  The  more  reasonable  view 
of  the  amendment  of  1898  seems  to  me  to  be  that  thereby  the  Legislature  intended 
to  prevent  the  multiplying  of  penalties  at  the  suit  of  the  Commissioner  of  Agri- 
culture against  a  producer,  provided  the  herd  test  taken  by  the  Commissioner's 
agents  shows  the  sample  offered  for  sale  to  be  no  worse  than  the  milk  actually  taken 
from  the  cows.  The  statute  only  makes  provision  for  a  herd  test  in  case  samples 
are  taken  from  the  dealer  by  the  agents  of  the  Commissioner  of  Agriculture,  for 
he  alone  can  multiply  penalties  by  bringing  civil  actions  in  addition  to  criminal 
prosecutions.  The  Legislature  might  well  have  thought  that  the  Agricultural 
Department  of  the  State  government  should  not  through  its  agents  become  the 
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investigation  and  prosecution  of  criminal  offenses,  from  grand  juries 
and  individuals,  the  right  to  procure  and  present  evidence  of  a  mis- 
demeanor and  to  confer  it  upon  one  official.  The  courts  would 
require  very  clear  evidence  of  the  legislative  intent  to  attempt  to 
inaugurate  any  such  policy  as  this,  even  if  it  could  be  legally  car- 
instrument  of  too  rigorous  and  oppressive  an  accumulation  of  both  civil  and 
criminal  penalties  by  providing,  as  has  been  done,  that  no  action  shall  be  brought 
by  the  Commissioner  where  a  herd  test  taken  by  him  or  his  deputies  discloses  the 
fact  that  the  milk  offered  for  sale  by  the  producer,  although  below  the  standard. 
was  not  inferior  in  quality  to  the  actual  product  of  his  dairy.  The  liability  of  a 
dairy  keeper  to  prosecution  for  misdemeanor  for  offering  such  milk  for  sale  at 
the  instance  of  spme  other  complainant  is  not  cut  off  by  the  words  of  the  statute 
and  in  my  opinion  that  liability  still  exists.  Any  other  construction  of  the 
amendment  of  1898  would  destroy  a  very  valuable  safeguard  to  the  public  health, 
and  would  impute  to  the  Legislature  an  intention  to  chuuge  its  settled  and 
approved  policy  by  the  use  of  inappropriate  and  doubtful  language. 

There  was  sufficient  proof  in  this  case  of  the  offering  for  sale  of  the  milk  in  the 
peddling  can.  It  was  held  in  People  v.  Koc?i  (19  Misc.  Rep.  684;  12  N.  Y.  Cr. 
Rep.  250)  that  where  a  milkman  is  going  his  daily  rounds  in  his  cart  it  is  sufficient 
evidence  of  the  fact  that  he  is  offering  and  exposing  for  sale  the  milk  that 
he  has  on  his  wagon.  Sufficient  evidence  was  given  that  the  sample  taken 
was  a  fair  sample  of  the  milk  offered  for  sale.  (People  v.  Laesser,  79  App.  Div. 
384.) 

It  is  claimed  that  the  only  fair  sample  of  the  milk  offered  for  sale  by  the 
defendant  would  have  been  a  composite  sample  taken  from  the  contents  of  all  the 
cans  on  his  wagon.  This  does  not  seem  to  be  tenable,  in  view  of  the  fact  that  the 
milk  which  be  was  at  the  moment  dealing  out  to  his  customers  was  contained  in 
the  peddling  can  from  which  the  sample  was  taken  on  which  the  prosecution  is 
based.  This  claim  is  somewhat  at  variance  with  the  main  proposition  contended 
for,  namely,  that  defendant  should  have  been  allowed  to  prove  that  the  milk  in 
the  peddling  can  was  better  than  or  as  good  as  the  average  milk  produced  by  the 
defendant's  herd.  The  objection  that  the  sample  taken  from  the  peddling  can 
was  not  fair  because  the  contents  of  all  the  cans  on  the  wagon  were  not  inter- 
mingled is  based  upon  tbe  assumption  that  the  average  of  all  of  those  cans  con- 
taining the  product  of  his  herd  would  have  been  better  than  the  sample  from  the 
peddling  can  on  which  the  prosecution  is  based. 

Some  expressions  of  the  police  justice,  in  his  charge  to  the  Jury,  if  specifically 
excepted  to,  might  have  given  occasion  for  argument  in  this  court,  but  there 
was  no  specific  exception  taken  to  such  remarks;  there  was  a  general  exception 
to  the  whole  charge.  As  this  charge  contained  several  propositions,  some  of 
which  were  manifestly  correct,  the  general  exception  to  the  whole  charge  raises 
no  question  to  be  considered  on  appeal.  (People  v.  Hodnett,  68  Hun,  341; 
Arnold  V.  People,  75  N.  Y.  603.) 

The  judgment  is  affirmed.  ' 
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ried  into  eflfect.  An  inspection  of  the  entire  statute  referred  to 
fails  to  convince  us  that  the  Legislature  had  any  intention  of  mak- 
ing this  attempt.  While  it  was  the  undoubted  purpose  to  confer 
upon  the  department  created  general  oversight  over  the  subject 
therein  provided  for  and  to  impose  upon  it  and  its  officers  and 
agents  the  special  duty  of  securing  an  enforcement  of  the  law,  it  is 
plain  that  there  was  and  is  nothing  in  this  intention  and  the  pro- 
visions resulting  therefrom  which  excludes  the  right  to  institute 
such  a  prosecution  as  this  in  the  manner  in  which  it  was  done. 

We  pass  to  the  second  criticism  made  by  defendant  upon  his  con- 
viction because  evidence  was  excluded  of  a  herd  sample,  his  con- 
tention being  that  if  this  sample  had  not  been  superior  in  standard 
to  that  taken  by  the  inspectors  a  defense  would  have  been  presented 
to  this  prosecution.  This  argument  is  based  upon  the  amendment 
made  by  chapter  557  of  the  Laws  of  1898  to  section  12  of  the  Agri- 
cultural Law,  which  provided  that  when  a  sample  of  milk  had  been 
taken  by  the  Commissioner  of  Agriculture  or  his  representative 
"  with  a  view  of  prosecuting  the  producer  of  such  milk  for  deliver- 
ing, selling  or  offering  for  sale  adulterated  milk,  the  said  Commis- 
sioner of  Agriculture  or  assistant,  or  his  agent  or  agents,  shall,  within 
ten  days  thereafter,  with  the  consent  of  the  said  producer,  take  a 
sample  in  a  like  manner  of  the  mixed  milk  of  the  herd  of  cows 
from  which  the  milk  first  sampled  was  drawn.  *  *  *  If  the  sam- 
ple of  milk  last  taken  *  *  *  shall  upon  analysis  prove  to  con- 
tain no  higher  percentage  of  milk  solids,  or  no  higher  percentage 
of  fat  than  as  the  sample  taken  at  the  creamery,  factory,  platform 
or  other  place,  then  no  action  shall  lie  against  the  said  producer,"  etc 
The  appellant  argues  that  it  could  not  have  been  the  intention  of 
the  Legislature  to  deny  to  a  defendant  in  a  criminal  prosecution  for 
selling  adulterated  milk  all  of  the  defenses  which  would  have  been 
available  in  a  merely  civil  action  for  penalties,  and  that,  therefoi*e, 
he  should  have  been  allowed  to  prove,  if  possible,  as  a  defense  to 
this  proceeding  the  fact  of  a  herd  sample  not  better  than  the  sample 
taken  by  the  inspectors  and  which  would  have  been  a  bar  to  an 
action  by  the  Commissioner  of  Agriculture  for  a  penalty. 

Of  couree,  this  contention  involves  purely  and  simply  a  construc- 
tion of  the  statute  which  the  Legislature  has  adopted.  It  is  fully 
settled  that  it  had  the  right  to  affix  the  character  of  an  "adulter- 
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ated  "  prodnction  to  milk  falling  below  a  certain  standard,  and  to 
prohibit  the  sale  of  such  adulterated  milk  nnder  the  penalty  of  a 
criminal  prosecution  whicli  would  not  be  defeated  by  proof  that  the 
milk  had  not  been  actually  adulterated  after  leaving  the  cow  or  by 
the  ignorance  or  good  intentions  of  the  person  selling  the  milk. 
{People  V.  Xiller,  106  N.  Y.  321 ;  People  v.  Cipperly,  101  id. 
634.) 

It  is  also  perfectly  certain  that  the  Legislature  had  the  right  as  it 
saw  fit  to  impose  or  not  an  additional  liability  for  the  sale  of  adulter- 
ated milk  in  the  form  of  a  penalty  to  be  recovered  by  civil  action. 
Having  the  power  to  provide  a  criminal  liability  and  to  add  or  not 
a  civil  liability  by  way  of  penalty,  we  know  of  no  reason  why  it 
would  not  without  altering  or  impairing  the  criminal  liability  pro- 
vide that  in  certain  cases  the  additional  civil  liability  of  a  penalty 
should  not  be  enforced,  and  the  query  is  whether  it  has  not  effected 
just  this  result  by  providing  that  a  herd  sample  under  certain  cir- 
cumstances should  be  a  bar  to  a  civil  action. 

It  was  by  chapter  554  of  the  Laws  of  1897  that  the  provision  of 
section  408a  of  the  Penal  Code  (added  by  Laws  of  1893,  chap.  692, 
and  amd.  by  Laws  of  1894,  chap.  426)  making  the  sale  of  adulterated 
milk  a  misdemeanor,  was  transferred  to  and  became  part  of  section 
37  of  the  Agricultural  Law.  Said  latter  section  as  so  amended,  and 
as  amended  by  chapter  656  of  the  Laws  of  1901,  clearly  and  unquali- 
fiedly makes  any  person  violating  section  22  of  said  Agricultural 
Law  (as  amd.  by  Laws  of  1900,  chap.  101),  by  selling  adulterated 
milk  as  defined  by  section  20  thereof  guilty  of  a  misdemeanor.  It 
authorizes  a  criminal  proceeding  instituted  by  and  in  behalf  of 
the  People.  Section  12  of  the  Agricultural  Law,  already  referred 
to,  provides  for  the  taking  of  a  herd  sample  by  the  Commissioner 
of  Agriculture  or  his  representative,  and  that  when  this  sample  is  of 
a  certain  standard  ''  no  action  shall  lie."  The  "  action  "  contemplated 
b  clearly  a  civil  one  for  a  penalty,  and  we  do  not  think  that  any  reason- 
able construction  of  the  language  used  could  interpret  it  as  applying 
to  or  prohibiting  a  criminal  prosecution  under  section  37. 

There  is  another  practical  obstacle  to  the  construction  claimed  by 
appellant.  Under  the  statute  the  only  herd  sample  recognized  as  a 
bar  to  a  prosecution  is  one  taken  by  the  Commissioner  of  Agricul- 
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tare  or  his  representative.  Those  officials  alone  are  authorized  and 
empowered  to  take  it,  and  the  sample  so  taken  by  one  of  them  is 
alone  recognized  under  the  law.  No  inspector  of  the  city  of  Roches- 
ter or  private  individual  is  authorized  to  take  such  a  sample ;  and 
if  we  are  right  in  our  conclusion  that  such  an  inspector  may  take  a 
sample  of  milk  being  peddled  and  institute  a  prosecution  for  the 
selling  thereof  when  below  the  standard,  such  proceeding  is  not 
qualified  or  aflfected  by  the  provision  for  taking  a  herd  sample 
within  a  certain  length  of  time  which  in  terms  applies  only  where 
the  Commissioner  of  Agriculture  or  his  representative  has  taken  a 
sample  for  the  purpose  of  prosecuting  a  civil  action.  The  herd 
sample  taken  by  the  Rochester  inspectors  had  no  naore  relation  to 
the  sample  upon  which  this  prosecution  is  based  than  would  a  herd 
sample  taken  by  the  defendant  or  any  other  individual.  The  statute 
does  not  recognize  it  or  give  it  any  efficacy  for  the  purposes  claimed 
by  defendant. 

Therefore,  it  seems  to  us  for  all  these  reasons  that  no  error  was 
committed  in  ruling  out  evidence  of  the  herd  sample. 

Some  complaint  is  made  by  defendant  of  the  manner  in  which 
the  sample  was  taken  from  his  can,  but  we  think  this  question  has 
already  been  passed  upon  by  us  in  People  v.  Laesaer  (79  App.  Div. 
384).  It  is  also  said  that  the  police  justice  did  not  properly  or  fairly 
instruct  the  jury.  The  counsel  for  the  defendant  took  one  or  two 
specific  objections  to  something  said  or  done  by  said  justice  wliich 
are  not  tenable.  He  took  a  general  objection  to  the  entire  charge 
and  it  is  well  settled  that  this  was  not  a  sufficient  or  proper  basis  for 
presenting  any  alleged  error.  (People  v.  llodnetty  68  Hun,  341 ; 
Arnold  v.  People,  75  N.  Y.  603.) 

Moreover,  a  review  of  the  entire  charge  does  not  disclose  to  us 
any  substantial  error  committed  at  the  expense  of  the  defendant's 
rights. 

The  judgment  of  conviction  should  be  affirmed. 

All  concurred. 

Judgment  of  conviction  affirmed. 
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Casl  J.  Weideman,  Appellant,  v.  Fbanciszka  Zielinska,  and 
Others,  Defendants,  Impleaded  with  Magdalena  Pech, 
Bespondent. 

An  instrument  extending  the  time  of  payment  of  a  mortgage  and  reducing  the 
interest  payable  thereunder  is  covered  by  the  Recording  Act  —  recital  of  a  con- 
sidereUion  in  the  assignment  of  a  mortgage. 

A  written  assignment  of  a  mortgage  and  a  written  instrument  extending  the  time 
for  the  payment  of  the  mortgage  and  reducing  the  rate  of  interest  payable 
thereon  are  both  conveyances  of  real  property  within  the  meaning  of  the  Real 
Property  Law  (Laws  of  1896.  chap.  547,  §  240),  which  defines  the  term  **  con- 
veyance" as  including  "every  written  instrument  by  which  any  estate  or 
interest  in  real  property  is  created,  transferred,  mortgaged  or  assigned,  or  by 
which  the  title  to  any  real  property  may  be  affected." 

An  assignee  of  a  past  due  mortgage  for  a  valuable  consideration  is  not  bound  by 
a  written  instrument  executed  by  his  assignor  to  the  owner  of  the  mortgaged 
premises  prior  to  the  execution  of  the  assigument,  which  instrument  extended 
the  time  for  the  payment  of  the  mortgage  and  reduced  the  rate  of  the  interest 
payable  thereon,  where  such  instrument  was  not  brought  to  the  assignee's 
knowledge  or  recorded  until  after  the  recording  of  the  assignment., 

Subject  to  what  equities  between  the  original  parties  an  assignment  of  a  mort- 
gage is  taken,  considered. 

A  recital  in  the  assignment  of  the  mortgage  that  it  was  made  ''for  a  good  and 
valuable  consideration  to  her  (the  assignor)  in  hand  paid  by  the  party  of  the 
second  part"  (the  assignee)  is  sufficient,  in  the  absence  of  evidence  to  the  con- 
trary, to  establish  that  the  assignee  was  a  bona  fide  purchaser  of  the  mortgage 
for  value  and  without  notice. 

Spbiko,  J.,  dissented. 

Appeal  by  the  plaintiff,  Carl  J.  Weideman;  from  a  judgment  of 
the  County  Court  of  Erie  county  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  10th 
day  of  August,  1904-,  upon  the  decision  of  the  couil;,  dismissing  the 
plaintiff's  complaint. 

The  action  was  brought  for  the  foreclosure  of  a  mortgage  which 
by  its  original  terms  was  due  at  the  time  of  the  commencement  of 
the  action.  Plaintiff,  however,  was  defeated  upon  the  ground  that 
his  assignor  of  said  mortgage  had  before  assignment  given  to  the 
grantor  of  defendant  Magdalena  Pech  as  owner  of  the  premises  an 
agreement  extending  the  time  of  payment  of  said  mortgage  beyond 
the  date  when  the  action  was  commenced. 
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Charles  Newton^  for  the  appellant. 
Peter  B,  Smokawaki^  for  the  respondent, 

HiscjocK,  J. : 

The  mortgage  in  suit  was  executed  oh  or  about  June  1,  1894, 
and  made  payable  live  years  after  date  with  interest  at  the  rate  of 
six  per  cent  per  annum.  Subsequent  to  execution  the  bond  and 
mortgage  were  assigned  to  one  Wippert  and  the  premises  covered " 
by  the  mortgage  were  conveyed  to  tlie  defendant  Magdalena  Pech. 
On  or  about  March  31,  1903,  said  Wippert  executed  an  agreement 
with  defendant's  grantor  extending  the  time  of  payment  of  the  sum* 
of  $2,400  secured  to  be  paid  by  the  mortgage  for  the  period  of  four 
years  from  March  31, 1903,  and  reducing  the  rate  of  interest  to  five 
per  cent  per  annum.  Subsequent  to  said  agreement  said  bond  and 
mortgage  were  duly  assigned  to  the  plain tiflF  who  placed  his  assign- 
ment upon  record.  The  above  agreement  of  extension  and  reduc- 
tion of  the  terms  of  the  mortgage  was  not  placed  upon  record  until 
after  said  assignment.  The  mortgage  was  not  due  under  its 
extended  terms  when  the  action  was  commenced  and  the  learned 
county  judge  held  that  plaintiff  was  bound  by  the  extension  and 
could  not  recover. 

We  think  this  was  error  and  that  an  assignee  of  a  mortgage  for  a 
valuable  consideration  with  his  assignment  upon  record  is  not  bound 
by  tlie  terms  of  an  instrument  made  before  the  assignment  changing 
to  his  disadvantage  the  terms  of  payment  of  the  mortgage  and  not 
put  upon  record  or  brought  to  his  actual  notice. 

The  solution  of  the  question  presented  to  us  upon  one  theory  is 
entirely  dependent  upon  a  construction  of  the  Recording  Acts  now 
incorporated  in  the  Real  Property  Law  (General  Laws,  chap.  46 ; 
Ijiws  of  1896,  chap.  547,  §  241). 

Section  241  of  the  latter  act  provides  that  a  conveyance  of  real 
property  upon  being  properly  acknowledged  or  proved  "  may  l)e 
recorded  in  the  office  of  the  clerk  of  the  county  where  such  real 
property  is  situated.  Every  such  conveyance  not  so  recorded  is 
void  as  against  any  subsequent  purchaser  in  good  faith  and  for  a 
valuable  consideration,  from  the  same  vendor,  his  heirs  or  devisees, 
of  the  same  real  property  or  any  portion  thereof,  whose  conveyance 
is  first  duly  recorded." 
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Section  240  defines  the  term  "  real  property  "  as  including  *^  lands, 
tenements  and  hereditaments  and  chattels  real,"  and  the  term  "  pur- 
cliaser  "  as  including  "  every  person  to  whom  any  estate  or  interest 
in  real  property  is  conveyed  for  a  valuable  consideration,  and  every 
assignee  of  a  mortgage,  lease  or  other  conditional  estate,"  and  the 
tprm  "conveyance"  as  including  "every  written  instrument  by 
which  any  estate  or  interest  in  real  property  is  created,  transferred, 
mortgaged  or  assigned,  or  by  which  the  title  to  any  real  property 
may  be  aflFected." 

It  was  settled  that  the  terms  of  the  earlier  Recording  Act,  with 
less  comprehensive  language  than  that  now  employed,  included  and 
protected  the  assignee  of  a  mortgage,  and  that  an  assignment  of  a 
mortgage  in  writing  was  a  conveyance  within  the  meaning  of  the 
act,  for  the  reason  that  it  was  an  instrument  by  which  the  mort- 
gagee's interest  or  title  was  transferred.  {Decker  v.  Boice^  83 
K.  Y.  215 ;  Wesibrook  v.  Gleason,  79  id.  23.) 

The  essential  requirement  that  plaintiff  should  have  placed  him- 
self in  a  position  to  invoke  the  benefits  of  these  provisions  by  pro- 
curing his  own  assignment  to  be  recorded  has  ooncededly  been  com- 
phed  with.  There  was  no  direct  verbal  evidence  given  upon  tlie 
trial  to  establish  his  character  as  a  purchaser  in  good  faith  and  for 
a  valuable  consideration,  and  the  county  judge  has  made  no  finding 
upon  that  point.  No  contention,  however,  was  made  upon  the  trial 
or  is  urged  upon  this  appeal  that  plaintiff  did  not  occupy  sucli  posi- 
tion. Furthermore,  it  appears  by  the  assignment  to  plaintiff  in  evi- 
dence that  it  was  "  for  a  good  and  valuable  consideration  to  her 
(the  assignor)  in  hand  paid  by  the  said  party  of  the  second  part," 
and  this  acknowledgment  of  receipt  in  the  absence  of  contradictory 
evidence  or  of  any  pretense  that  plaintiff  knew  of  the  extension 
establishes  his  character  as  a  hona  fide  purchaser  for  value  and 
without  notice.  (  Wood  v.  Chapin^  13  N.  Y.  509,  523  ;  Jackson 
V.  M'Chesney,  7  Cow.  360 ;  Ward  v.  MiU,  73  Ilun,  550.) 

We,  therefore,  come  to  the  substantial  question,  whether  the 
agreement  was  one  which  might  and  should  have  been  placed  upon 
record. 

We  start  with  the  plain  proposition  that  the  original  mortgage 
was  a  proper  subject  for  recording.  The  instrument  in  question 
modified  the  terms  of  the  original  mortgage  in  important  respects. 
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It  became  important  and  effective  because  of  its  relation  to  and 
amendment  of  the  latter.  From  the  time  of  its  execution  it, 
togetlier  with  the  original  mortgage,  constituted  an  entire  and  com- 
plete conveyance  and  instrument  which  affected  the  premises  and 
determined  the  rights  of  the  parties.  Under  these  circumstances 
we  think  that  a  reasonable  construction  of  the  statutes  permitted 
and  required  that  the  instrument  amending  and  supplementing  and 
becoming. a  part  of  the  original  mortgage  should  be  recorded  as 
much  as  the  latter  instrument  itself. 

The  Recording  Acts  were  designed  to  protect  persons  dealing 
with  certain  conveyances  and  instruments  and  to  prevent  deceit  and 
fraud.  It  is  the  duty  of  the  courts  within  reason  to  place  such  a 
construction  upon  those  statutes  as  will  accomplish  the  purpose  for 
which  they  were  designed.  There  is  nothing  unreasonable  or  bur- 
densome in  holding  that  they  include  the  recording  of  such  an 
instrument  as  we  have  before  us.  Upon  the  other  hand,  if  they  do 
not  protect  against  an  unrecorded  instrument  of  this  character,  the 
way  is  made  easy  for  concealment,  deception  and  injustice.  If  an 
instrument  extending  the  time  of  payment  of  a  mortgage  for  fonr 
years  upon  a  reduction  of  one  per  cent  per  annum  in  interest  is 
effective  without  recording  as  against  a  bonajide  assignee,  a  similar 
instrument  extending  a  mortgage  for  fifty  years  and  reducing  the 
rate  of  interest  to  a  nominal  one  would  be  effective,  and  so  far  aa 
assignees  were  concerned  the  recording  of  the  original  mortgage 
would  be  no  protection  as  indicating  its  actual  terms. 

Unless  such  an  instrument  may  be  recorded  and  constructive 
notice  thereby  so  given  to  a  subsequent  assignee  of  the  mortgage, 
we  do  not  think  that  an  agreement  made  subsequent  to  the  execu- 
tion of  the  mortgage  changing  its  terms  and  impairing  its  value  is 
effective  as  against  a  subsequent  assignee  for  value  and  without 
actual  notice. 

The  counsel  for  the  respondent  cites  a  large  number  of  cases  lay- 
ing down  the  familiar  principle  that  the  assignee  of  a  mortgage 
takes  it  subject  to  all  equities  between  the  original  parties.  It  is 
also  suggested  that  the  assignee  of  this  mortgage  beyond  question 
took  it  subject  to  all  payments  which  miglit  have  been  made  thereon 
and  that  they  might  have  affected  the  value  of  the  mortgage  as 
seriously  as  the  agreement  in  question. 
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So  far  as  the  latter  suggestion  is  concerned  it  may  be  answered 
that  a  mortgage  contemplates  payments,  for  they  are  in  accordance 
rather  than  at  variance  with  the  terms  and  purposes.  When  the 
plaintiff  took  his  assignment  of  the  bond  and  mortgage  in  question 
tbey  were  by  their  terms  entirely  past  due  and  he  had  full  notice  of 
what  lie  might  expect. 

So  far  as  the  doctrine  of  equitable  defenses  is  concerned,  it  does 
not  cover  such  a  case  as  this.  The  doctrine  is  broad  and  well  set- 
tled enforcing  as  against  an  assignee  various  equities  and  defenses 
which  may  be  present  at  the  inception  of  the  instrument.  After 
the  same,  however,  has  had  a  valid  and  legal  inception  somewhat 
different  rules  apply  broadly  enough  in  our  opinion  to  prevent  the 
inequitable  enforcement  against  an  assignee  of  a  secret  and  hidden 
agreement  such  as  was  produced  in  this  case.  {Bank  for  Savings 
V.  Franks  56  How.  Pr.  403 ;  St,  Andrevfa  Church  v.  Tompkins^  7 
Johns.  Ch.  13 ;  St  John  v.  Spalding,  1  T.  &  C.  483 ;  1  Jones 
Mort  [6th  ed.]  §§  530,  534.) 

The  judgment  should  be  reversed  and  new  trial  granted,  with 
cofits  to  appellant  to  abide  event,  upon  questions  of  law  and  fact. 

All  concurred,  except  Spbing,  J.,  who  dissented  in  a  memorandum. 

Spring,  J.  (dissenting) : 

The  proposition  is  fundamental  that  one  who  purchases  a  mort- 
gage takes  his  title  subject  to  any  equities  which  may  exist  against 
his  assignor  in  favor  of  the  mortgagor.  The  Recording  Act*  is  an 
invasion  of  this  general  rule.  One  who  invokes  this  act,  therefore, 
for  the  purpose  of  limiting  the  scope  of  the  rule  must  be  certain  to 
bring  himself  within  the  provisions  of  the  statute. 

A  "  conveyance  "  must  be  recorded  to  afford  protection  against  a 
subsequent  purchaser  in  good  faith  and  for  a  valuable  consideration. 
The  term  "  conveyance  "  is  defined  in  the  statute  f  as  follows :  "  The 
term  *  conveyance'  includes  every  written  instrument  by  which  any 
estate  or  interest  in  real  property  is  created,  transferred,  mortgaged  or 
assigned  or  by  which  the  title  to  any  real  property  may  be  affected." 

No  estate  in  real  property  is  "  created,  transferred,  mortgaged  or 

^1  R.  S.  756,  §  1,  revised  by  Real  Prop.  Law  (Uwa  of  1896,  chap.  647).  §  241* 
-[Rbp. 
t  Section  340  of  the  Real  Property  Law.—  [Rbp. 
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assigned ''  by  an  agreement  to  defer  the  time  of  payment  of  a  mort- 
gage nor  does  it  afect  the  title  of  real  property.  The  effect  is  only 
to  postpone  payment.  The  courts  have  held  an  assignment  of  a 
mortgage  within  the  operation  of  the  act  because  it  is  specifically 
included  in  the  definition  of  a  conveyance.  It  is  an  adequate  answer 
to  the  suggestion  that  injustice  may' follow  the  decision  that  the 
agreement  under  consideration  is  effective  against  the  plaintiff  to 
bear  in  mind  that  notwithstanding  the  numberless  similar  transac- 
tions which  doubtless  have  occurred  the  diligence  of  counsel  or  of 
the  members  of  this  court  has  been  unable  to  find  any  authority  that 
an  agreement  of  this  kind  is  within  the  Recording  Act.  If  the 
mortgage  though  not  due  had  been  largely  reduced  by  payments  an 
inspection  of  the  record  would  !iot  disclose  the  fact  and  yet  the  pay- 
ments would  be  effective.  If  one  is  in  possession  of  real  property 
under  a  lease  not  recorded  or  by  virtue  of  an  unrecorded  contmct 
of  purchase  his  interest  is  not  eliminated  by  a  sale  of  the  premises. 
The  purchaser  of  a  mortgage  must  ascertain  the  situation  between  the 
parties  to  the  instrument  and  if  he  fail  in  that  he  buys  at  his  peril. 
I  think  the  judgment  should  be  affirmed. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  event,  upon  questions  of  law  and  of  fact. 


Petee  Iesief,  Appellant,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Respondent. 

I^egligence  —  injury  from  the  falling  of  a  plank  from  a  platform,  erected  on  the 
defendant's  property  to  repair  its  buildings,  over  ths place  where  the  injured  employee 
was  working — presumption  that  the  defendant  constructed  it. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff,  while  employed  by  the  defendant,  in  consequence  of  a  piank  falling 
upon  him  from  a  scaffold  which  had  been  erected  above  him  some  hours  prior 
to  the  accident,  it  appeared  that  the  scaffold  was  located  upon  the  defendant's 
property  and  was  constructed  for  the  purpose  of  making  some  repairs  to  the 
defendant's  buildings  and  appliances.  There  was  no  direct  evidence  as  to  who 
built  the  scaffold  or  directed  its  construction,  and  there  was  little,  if  any,  evi- 
ence  as  to  what  caused  the  fall  of  the  plank.  There  was  some  evidence  that 
the  scaffold  was  not  properly  constructed. 

Eeld,  that  it  was  improper  for  the  court  to  dismiss  the  plaintiff's  complaint; 
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That  the  jury,  in  the  abseace  of  evidence  as  to  who  caused  the  scaffold  to  be 
constructed,  were  authorized  to  presume,  or  at  least  to  infer,  that  it  was  con- 
structed under  the  defendant's  authority ; 

That  whether  the  defendant  was  responsible  for  the  construction  of  the  scaffold 
or  not,  the  Jur^'^  might  infer  that  the  defendant  knew  it  was  there,  and  were 
also  authorized  to  infer  from  the  fact  that  the  plank  fell  without  any  apparent 
cause,  aside  from  the  vibration  and  jarring  caused  by  the  operation  of  stationary 
engines,  that  the  plank  was  not  properly  secured. 

Appeal  by  the  plaintiff,  Peter  lesief,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  «f  Onondaga  on  the  27th  day  of  January, 
1903,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Onondaga  Trial  Term. 

Henry  E,  Miller ^  for  the  appellant. 

Hiscocky  Dohenyj  Williams  cfe  Cowie^  for  the  respondent. 

Williams,  J. : 

The  judgment  sliould  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 

The  action  was  to  recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant.  The  evi- 
dence given  by  the  plaintiff  on  the  trial  tended  to  show  that  the 
plaintiff  was  working  for  the  defendant  in  unloading  cars  into  a 
coal  pit,  and  while  so  engaged  a  plank  fell  from  a  scaffold  above 
upon  him  and  caused  the  injuries  for  which  the  action  was  brought. 
The  scaffold  had  been  built  on  the  day  of,  and  some  hours  before, 
the  accident.  There  was  no  direct  evidence  as  to  who  built  it  or 
directed  its  construction.  There  was  little,  if  any,  evidence  as  to 
what  caused  the  fall  of  the  plank.  There  was  some  evidence  by 
experts  that  the  scaffold  was  not  properly  constructed  so  as  to  be 
safe  as  to  persons  working  under  it.  It  was  alleged  in  the  com- 
plaint among  other  things  that  the  defendant  was  negligent  in  fail- 
ing to  furnish  a  reasonably  safe  place  for  the  plaintiff  to  work  by 
reason  of  the  defective  condition  of  the  scaffold  above  him.  The 
nonsuit  was  granted  upon  the  ground  of  a  failure  by  plaintiff  to 
show  that  the  defendant  was  gnilty  of  negligence  which  occasioned 
the  injuries  for  which  the  action  was  brought.  The  court  held  that 
there  was  no  evidence  that  the  defendant  constructed  the  scaffold. 
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or  knew  tliat  it  had  been  constructed,  and  that  there  was  no  evi* 
dence  as  to  what  caused  the  plank  to  fall,  or  that  it  was  by  reason 
of  any  defective  construction  of  the  scaffold.  It  was  upon  the 
defendant's  property,  however,  and  was  constructed  for  the  purpose 
of  making  some  repairs  upon  defendant's  buildings  and  appliances 
used  in  connection  with  its  coal  pit.  The  jury,  in  the  absence  of 
evidence  as  to  who  caused  it  to  be  constructed,  were  authorized  to 
presume  or,  at  least,  infer  that  it  was  constructed  by  defendant's 
authority  {Fogarty  v.  Bogart^  43  App.  Div.  430),  and  whether  the 
defendant  was  responsible  for  its  construction  or  not,  the  jury  might 
infer  that  the  defendant  knew  it  was  there,  and  if  defectively  con- 
structed it  made  the  place  to  work  under  it  an  unsafe  place,  and 
the  planks  having  fallen,  without  any  apparent  cause  aside  from 
the  vibration  and  jarring  caused  by  the  working  of  the  stationary 
engines,  the  jury  were  authorized  to  infer  that  the  scaffold  was 
improperly  and  negligently  constructed,  and  that  the  plank  was  not 
properly  secured,  so  as  to  prevent  its  falling  by  reason  of  such 
vibration  and  jarring  by  the  motion  of  the  engines.  (Stewart  v. 
Ferguson^  164  N.  Y.  553;  Griffen  v.  Manice^  166  id.  188,  and 
numerous  cases  referred  to  therein.)  The  nonsuit  was,  therefore, 
improperly  granted,  and  the  judgment  entered  thereon  should  be 
reversed  and  a  new  trial  ordered. 

All  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  event. 


Charlotte  C.  Smith,  Respondent,  v.  Aokeb  Pbooess  Company, 

Appellant. 

Attorney  and  client  —  remedy  of  the  attorney  where  a  eettlement  is  made  by  hie  dient 
without  hie  content — what  mutt  be  ahoton  on  an  application  under  eeetion  06  of 
the  Code  of  Civil  Procedure. 

Where  the  plaintiif  in  an  actioD,  without  the  knowledge  or  consent  of  her  attor- 
neys, effects  a  settlement  of  the  action,  such  attorneys  may,  if  the  plaintiff  is 
not  financially  responsible,  enforce  their  lien  for  services  either  in  an  action  in 
equity  or  in  a  proceeding  under  section  66  of  the  Code  of  Civil  Procedure. 
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Hie  court  will  rarely,  if  ever,  permit  the  action  to  be  continued  for  the  benefit 

of  the  attorneys. 
An  appHcHtion  by  the  attorneys  for  an  order  under  section  66  of  the  Code 

of  Civil  Procedure  will  be  denied  where  the  moving  papers  do  not  show  the 

amount  of  the  compensation  claimed  by  the  attorneys  or  that  the  plaintiff  is 

not  financially  responsible. 

Appeal  by  the  defendant,  the  Acker  Process  Company,  from  an 
order  of  the  Supreme  Court,  made  at  the  Erie  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Niagara  on  the 
24th  day  of  October,  1904,  permitting  the  continuance  of  the  action 
for  the  purpose  of  determining  and  enforcing  the  lien  of  plaintiff's 
attorneys  for  services.    • 

A.  K.  Potter^  for  the  appellant. 

P.  F.  King^  for  the  respondent. 

Williams,  J. : 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  denied,  with  ten  dollars  costs, 
with  leave  to  plaintiff's  attorneys  to  apply  to  the  court  upon  peti- 
tion to  determine  and  enforce  their  lien  for  compensation  for  serv- 
ices under  section  66  of  the  Code  of  Civil  Procedure  upon  pay- 
ment of  the  foregoing  costs.  The  action  is  to  restrain  the  creation 
and  continuance  of  a  nuisance  and  for  damages  occasioned  by  such 
nuisance.  It  was  commenced  in  August,  1902,  and  issue  was  joined 
in  September,  1902.  December  8, 1902,  plaintiff  conveyed  her  prem- 
ises affected  by  the  alleged  nuisance  to  an  officer  of  the  defendant, 
and  received  therefor  $3,730,  and  in  consideration  thereof  she  made 
a  written  agreement  with  defendant  settling  the  action  and  the  sub- 
ject-matter thereof,  stipulating  a  discontinuance,  without  costs,  and 
directing  her  attorney  to  discontinue  the  action.  In  June,  1903, 
this  and  several  other  actions  of  a  like  nature  against  the  same 
defendant  were  referred  to  a  referee  to  hear,  try  and  determine. 
The  actions  were  to  be  tried  together,  the  same  proofs  as  to  nui- 
sance to  be  used  in  all  of  them.  In  July,  1904,  the  cases  were 
brought  to  trial  before  the  referee,  and  evidence  taken  apparently 
until  the  plaintiffs'  cases  were  closed.  Then  a  motion  was  made  at 
Special  Term  for  a  discontinuance  of  this  action  by  reason  of  the 
written  agreement  of  settlement  made  in  December,  1902.     This 
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motion  was  heard  August  1,  1904,  and  resulted  in  an  order  that 
the  defendant  be  permitted  to  serve  a  supplemental  answer,  alleg- 
ing the  settlement.  The  answer  was  at  once  served.  October 
17,  1904,  a  motion  was  made  at  Special  Term  for  leave  to  con- 
tinue the  action  for  the  purpose  of  determining  and  establish- 
ing the  lien  of  plaintiffs  attorneys,  which  resulted  in  the  order 
from  which  this  appeal  is  taken.  The  papers  used  upon  such 
motion  did  not  disclose  the  amount  claimed  by  the  attorneys  as 
compensation  for  their  services  in  the  action,  nor  whether  there 
was  any  express  agreement  with  plaintiff  as  to  the  amount  they 
should  receive,  whether  a  gross  sum  or  percentage  of  the  sum 
recovered  in  the  action.  The  action  is  not  one  where  a  percentage 
of  the  damages  recovered  would  be  likely  to  be  made  the  basis 
for  fixing  the  attorneys'  compensation.  It  was  merely  stated  that 
they  had  been  paid  nothing,  and  a  large  amount  was  owing  to  them. 
There  was  no  satisfactory  showing  in  the  papers  that  the  plaintiff 
was  not  a  woman  of  sufficient  financial  responsibility  to  pay  the 
attorneys  what  was  due  them.  There  is  no  doubt  but  that  the  settle- 
ment was  made,  and  was  perfectly  legal  and  proper  between  the 
parties,  and  that  by  its  terms  defendant  was  not  to  pay  her  attor- 
neys ;  she  was  to  pay  them  herself.  There  does  not  appear  to  have 
been  any  intention  on  the  part  of  the  defendant  to  deprive  the 
plaintiff's  attorneys  of  their  compensation  in  the  case.  Thei-e  was 
paid  to  the  plaintiff  at  the  time  of  the  settlement  a  large  sum  of 
money,  $3,730,  and,  after  paying  therefrom  some  liens  and  charges 
on  the  property  conveyed  by  her,  she  had  a  considerable  sum  left, 
from  $1,500  to  $2,000.  She  was,  therefore,  apparently  able  then  to 
pay  her  attorneys  for  their  services,  and  the  papers  very  satisfactorily 
show  that  she  has  substantially  that  amount  of  property  still.  She 
has,  concededly,  a  vacant  lot  worth  from  $300  to  $500  and  her  son 
testifies  that  she  has  upwards  of  $1,000  invested  in  a  business  car- 
ried on  by  her  husband,  wliicli  is  a  lucrative  one.  Her  husband 
says  that  she  has  no  other  real  property  except  the  vacant  lot.  He 
does  not  say  that  she  has  no  personal  property  invested  in  his  busi- 
ness or  elsewhere.  She  is  a  married  woman,  supported  by  her  hus- 
band, and  IS  carrying  on  no  business  herself.  It  is  true  she  is  made 
to  state  in  her  affidavit,  in  contradiction  of  her  son  and  her  husband, 
that  she  has  no  property  of  any  kind  except  the  vacant  lot.     If 
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this  be  true,  and  she  really  intends  so  to  testify,  why  does  her  hns< 
band  fail  to  corroborate  the  statement  ?  The  papers  do  not,  in 
view  of  what  we  have  said,  show  that  the  plaintiff  is  not  financially 
responsible  and  able  to  pay  her  attorneys  for  their  services  in  the 
action.  This  being  so,  it  seems  to  us  there  was  no  ground  for  mak- 
ing tho  order  appealed  from  or  any  other  order  for  the  purpose  of 
determining  and  enforcing  any  alleged  lien  of  the  attorneys.  Until 
they  show  that  they  cannot  get  their  money  from  their  own  client, 
the  court  is  not  justified  in  entertaining  any  proceeding  under  sec- 
tion 66  of  the  Code  of  Civil  Procedure. 

The  settlement  was  made  without  the  knowledge  or  consent  of 
the  attorneys,  and  their  rights  should  be  protected.  If  their  client 
is  irresponsible  and  cannot  be  made  to  pay  them,  then  the  defend- 
ant must  be  made  to  respond,  but  not  otherwise,  and  whenever  a 
prima  facie  case  is  made  by  the  attorneys  for  relief  under  this  sec- 
tion 66  of  the  Code  of  Civil  Procedure,  then  the  court  should  in  a 
proper  way  entertain  the  application  and  determine  what  lien,  if 
any  exists,  and  take  measures  to  enforce  the  same.  This  is  the  fair 
conclusion  to  be  drawn  from  recent  decisions  by  the  Court  of 
Appeals. 

In  Poole  V.  Belcha  (131  N.  Y.  200)  a  settlement  had  been  made 
by  the  parties,  which  the  attorney  sought  to  set  aside  for  the  pro- 
tection of  his  lien.  The  court  said  that  this  provision  of  the  Code 
of  Civil  Procedure  "does  not  prevent  parties  from  settling  and 
releasing  judgments,  suits  and  controversies.  If  the  release  has 
the  effect  of  defrauding  the  *  *  *  attorney  of  his  costs,  the 
court  has  the  power  to  and  should  set  it  aside  and  protect  the 
attorney's  lien.  But  there  was  nothing  shown  on  the  motion  to 
lead  the  court  to  believe  that  the  attorney  needed  any  protection. 
For  aught  that  appears  his  client  is  able  and  willing  to  pay  all  his 
reasonable  and  proper  charges,  and  if  this  is  so,  why  should  the  par- 
ties be  prevented  from  settling  the  litigation  in  their  own  way 
*  *  *.  In  order  to  warrant  the  court  in  disregarding  a  settle- 
ment and  release  made  in  an  action,  it  must  be  shown  that  to  give 
full  effect  to  them  will  operate  as  a  fraud  upon  the  attorney,  or 
at  least  to  his  prejudice  by  depriving  him  of  his  costs,  or  turning 
him  over  to  an  irresponsible  client." 

In  Matter  of  King  (168  N.  Y.  53)  it  was  held  that,  under  the 
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last  sentence  of  section  66  of  the  Code  of  Civil  Procedure,  the  court 
not  only  has  jurisdiction,  but  it  mi^tj  either  itself,  or  by  a  reference, 
in  its  discretion,  determine  the  amount  of  a  client's  indebtedness  to 
his  attorney ;  that  the  provision  is  not  unconstitutional,  and  the  par- 
ties are  not  entitled  to  a  trial  by  jury  of  such  issue ;  that  the  remedy 
is  equitable  in  character  and  the  equity  side  of  the  court  has  juris- 
diction. The  manner  in  which  the  court  could  enforce  the  lien  was 
not  involved  in  that  case  and  was  not  considered.  The  court  by  the 
section'  is  given  the  power  to  enforce  the  lien  as  well  as  to  deter- 
mine that  it  exists,  and  the  amount  thereof.  The  way  in  which  it 
can  be  enforced  will  necessarily  vary  according  to  the  circumstances 
of  each  particular  case. 

In  Fischer- Hansen  v.  Brooklyn  Heights  H.  R.  Co.  (173  N.  Y. 
493)  the  question  of  determining  and  enforcing  the  lien  in  the 
various  ways  was  considered.  In  that  case  it  was  determined  and 
enforced  by  an  action  in  equity  brought  against  both  parties  to  the 
action.  A  negligence  action  had  been  settled  for  $1,600,  the  money 
paid  to  the  plaintiflE,  and  he  had  gone  out  of  the  country  with  the 
same,  so  that  tlie  attorney  could  not  reach  the  money  or  his  client. 
The  attorney  claimed  that  by  agreement  he  was  entitled  to  one-half 
of  the  money  paid  on  the  settlement.  The  question  was-  raised 
by  demurrer  to  the  complaint,  and  the  court  held  the  action  prop- 
erly brought  and  that  it  could  be  maintained  on  the  facts  alleged, 
and  the  $750  recovered  from  the  defendant  in  the  negligence 
action.  With  reference  to  the  remedy  sought  to  be  applied  in 
the  case  we  are  deciding,  the  court  said :  "  This  form  of  relief  is 
clumsy  and  illogical  because  it  authorizes  the  trial  of  a  dead  law- 
suit in  the  interest  of  one  who  never  owned  the  claim  upon  which  it 
was  founded.  It  was  a  device  of  the  courts,  not  of  the  Legislature, 
and  sprang  from  the  necessity  of  providing  some  remedy  against 
fraudulent  settlements,"  and  then  the  court  said  with  reference  to 
section  66  of  the  Code  of  Civil  Procedure :  "  The  statute  is  reme- 
dial in  character  and  hence  should  be  construed  liberally  in  aid  of 
the  object  sought  by  the  legislation,  which  was  to  furnish  security  to 
attorneys  by  giving  them  a  lien  upon  the  subject  of  the  action.  The 
common  law  gave  them  no  lien  until  the  entry  of  judgment,  but 
the  statute  gives  them  one  from  the  commencement  of  the  action. 
If  the  claim  is  prosecuted  to  judgment,  or  to  a  decision  upon  which 
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judgment  may  be  entered,  the  lien  reaches  forward  and  attaches 
to  that  also."  The  court  then  considered  the  question  whether  the 
lien  was  lost  when  the  claim  was  extinguished  by  a  settlement,  and 
held  that  it  was  not.  As  to  the  three  remedies,  by  continuing  the 
action  to  judgment  for  the  benefit  of  the  attorney,  by  an  action  in 
equity  and  by  a  proceeding  under  section  66  of  the  Code  of  Civil 
Procedure,  the  first  one  was  spoken  of  unfavorably ;  the  second  as 
permissible ;  the  third  as  expressly  provided  by  the  Legislature  and 
as  adequate  in  all  cases.  It  seems  to  us  from  a  consideration  of  these 
late  expressions  of  the  Court  of  Appeals  that  we  should  not  favor  the 
continuance  of  an  action  for  the  benefit  of  the  attorney's  lien.  Its 
only  object  would  be  to  arrive  at  the  attorney's  compensation  in  a 
case  where  there  has  been  an  agreement  with  the  client  for  a  per- 
centage of  the  recovery,  and  even  in  such  a  case  the  result  of  a 
trial  after  a  settlement  would  hardly  be  a  fair  indication  of  what  the 
recovery  would  have  been  in  the  absence  of  the  settlement  which  was 
contemplated  by  the  agreement  originally  made.  It  seems  to  us  even 
in  such  a  case  a  more  satisfactory  determination  would  be  arrived  at 
by  the  court,  with  or  without  the  aid  of  a  referee,  under  section  66 
of  the  Code  of  Civil  Procedure.  If  the  attorneys  see  fit  to  bring 
an  action  in  equity,  the  court  cannot,  of  course,  object  to  the  appli- 
cation of  that  remedy,  but  where  the  direction  of  the  court  is 
asked  as  to  the  other  two  remedies  suggested,  we  think  the  court 
should  rarely  if  ever  permit  the  action  to  be  continued,  but  should 
exercise  the  power  clearly  given  by  section  66  of  the  Code  of  Civil 
Procedure,  and  itself  determine  whether  a  lien  exists  and  the  amount 
thereof,  and  should  then  by  appropriate  remedy  enforce  the  lien  so 
determined  to  exist. 

In  this  case  we  cannot  make  any  order  under  section  66  of  the 
Code  of  Civil  Procedure,  because  it  is  not  shown  what  amount  of 
compensation  is  claimed  by  the  attorneys,  and  it  is  not  shown  that 
their  client  is  not  financially  responsible  so  as  to  be  able  to  pay  the 
amount  actually  owing.  Leave  will  be  given,  however,  to  the  attor- 
neys to  make  a  new  application  for  relief  under  this  section  of  the 
Code  of  Civil  Procedure  upon  payment  of  the  costs  awarded  upon 
their  appeal  and  ten  dollars  costs  of  the  motion  already  made  in  the 
court  below. 

All  concurred. 
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Order  reversed,  with  ten  dollars  cost  and  disbursements,  and  motion 
denied,  witli  ten  dollars  costs,  with  leave  to  plaintiffs  attorneys  to 
apply  to  the  court  upon  petition  to  determine  and  enforce  their  lien 
for  compensation  for  services,  under  section  66  of  the  Code  of  Civil 
Procedure,  upon  payment  of  the  costs  herein  imposed. 


Olive  Chapman,  as  Administratrix,  etc.,  of  Habvey  Chapman, 
Deceased,  Appellant,  v.  The  Delaware,  Lackawanna  and 
Western  Railroad  Company,  Respondent. 

Motion  for  a  new  trial  granted  because  of  the  falsity  of  tlie  testimony  of  one  of  the 
plaintiff's  witnesses  —  tf^  plaintiff  should  not  be  charged  with  the  costs  of  the 
tnotion,  and  of  a  reference  ordered  on  tlie  motion^  but  such  costs  s?iould  be  made 
to  abide  the  event. 

After  an  action  brought  to  recover  damages  resulting  from  the  death  of  the 
plaintiff's  intestate,  caused  by  the  alleged  negligence  of  the  defendant,  had 
bee'x  tried  and  had  resulted  in  a  verdict  for  the  plaintiff,  the  defendant  made  a 
motion  for  a  new  trial  upon  the  ground  that  a  witness  for  the  plaintiff,  whose 
testimony  the  trial  court  had  charged  was  essential  to  the  plaintiff's  success, 
had  testified  falsely.  The  motion,  which  involved  charges  of  misconduct  on 
the  part  of  the  attorneys  for  the  respective  parties,  was  referred  to  a  referee, 
who  found  on  satisfactory  evidence  that  the  testimony  given  by  the  witness  in 
question  was  false.  The  trial  judge  continued  the  referee's  report,  set  aside 
the.  judgment  entered  on  the  verdict  and  directed  a  new  trial,  charging  the 
plaintiff  w^ith  the  costs  of  the  motion  and  of  the  reference. 

Held,  that  the  order  should  be  modified  so  as  to  make  the  costs  of  the  motion  and 
of  the  reference  abide  the  event,  and  that  as  so  modified  it  should  be  affirmed, 
without  costs; 

That,  as  the  plaintiff  was  entitled  to  have  the  jury  pass  upon  the  question  of  the 
truthfulness  of  the  evidence  given  by  the  witness  in  question,  the  costs  ought 
not  to  be  awarded  as  though  the  verdict  was  certainly  procured  by  perjured 
evidence,  but  upon  the  theory  that  there  was  further  evidence  secured  since 
the  trial  as  to  the  falsity  of  the  testimony  given  by  such  witness. 

Appeal  by  the  plaintiff,  Olive  Chapman,  as  administratrix,  etc., 
of  Harvey  Chapman,  deceased,  from  an  order  of  the  Supreme 
Court,  made  at  the  Onondaga  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Onondaga  on  the  26th  day  of  October, 
1903,  confirming  the  report  of  a  referee  and  setting  aside  a  judg- 
ment in  favor  of  the  plaintiff  theretofore  entered  in  the  action  upon 
the  verdict  of  a  jury,  and  granting  a  new  trial  of  the  action. 
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Thomas  Hogan^  for  the  appellant. 

Jenney^  Jenney  ds  Cole^  for  the  respondent. 

Williams,  J. : 

The  order  should  be  modified  so  as  to  make  costs  of  the  motion 
and  reference  abide  event,  and  as  so  modified  affirmed,  without  costs 
of  this  appeal  to  dther  party. 

The  action  was  brought  to  recover  damages  resulting  from  the 
death  of  plaintiff's  intestate  alleged  to  have  been  caused  by  defend- 
ant's negligence. 

The  death  was  occasioned  by  a  grade  crossing  accident  near  the 
city  of  Syracuse,  July  28,  1900.  The  action  was  tried  in  March, 
1902,  and  the  jury  disagreed.  It  was  tried  again  in  June,  1902,  and 
plaintiff  had  a  verdict  for  $5,000.  An  appeal  was  taken  and  was 
argned  at  the  Appellate  Division  in  March,  1903.  Before  the  deci- 
sion of  the  appeal  a  motion  was  made  by  defendant  at  Special  Term, 
May  2,  1903,  for  a  new  trial  upon  the  ground  that  a  witness  for 
plaintiff,  David  Wood,  had  testified  falsely  upon  the  trial.  Upon  the 
motion  defendant  read  an  affidavit  made  by  Wood  to  the  effect  that 
he  had  testified  y«Z«tfZy  upon  the  trial.  In  answer  to  this  the  plain- 
tiff read  a  later  affidavit  made  by  Wood  to  the  effect  that  the  evi- 
dence given  by  him  on  the  trial  was  absolutely  true^  and  that  he  had 
not  knowingly  made  any  affidavit  that  it  wslb  false.  His  affidavit 
contained  a  statement  of  what  had  occurred  between  him  and  the 
defendant's  attorney  at  the  time  it  was  claimed  his  first  affidavit  was 
made,  and  there  were  other  affidavits  on  both  sides  with  reference 
to  the  matter.  The  papers  involved  not  only  the  question  of  the 
credibility  of  Wood  and  his  evidence,  but  the  conduct  of  the  attor- 
neys on  both  sides,  it  being  charged  that  plaintiff's  attorney  had 
procured  Wood  to  testify  untruly  on  the  trial,  and  that  defendant's 
attorney  had  procured  Wood's  first  affidavit  by  fraud  and  improper 
inflnence.  The  court,  in  view  of  these  claims  and  charges,  referred 
it  to  a  referee  to  take  evidence  and  report  the  same  to  the  court 
with  hifl  opinion.  The  referee,  after  hearing  the  parties,  reported 
the  evidence  and  his  opinion  : 

1.  That  the  testimony  of  Wood  on  the  trial  was  willfully  false. 

2.  That  the  plaintiff's  attorneys  did  not  procure  Wood  to  give 
such  false  testimony. 
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3.  That  the  defendant's  attorneys  did  not  procure  the  first  afii- 
davit  from  Wood  by  fraud  or  improper  influence.  The  referee 
gave  the  reasons  for  this  opinion  in  considerable  detail,  which  need 
not  be  recited  here.  Upon  the  coming  in  of  the  report,  the  court 
made  the  order  appealed  from  confirming  the  report^  setting  aside 
the  judgment  entered  on  the  verdict,  and  directing  a  new  trial,  and 
charging  plaintiflE  with  costs  of  the  motion  an(^  reference.  Con- 
siderable ill-feeling  has  evidently  arisen  between  the  counsel  having 
charge  of  this  litigation,  which  we  are  not  called  upon  to  sympathize 
with  one  way  or  another.  If  it  had  not  been  for  the  charges  against 
counsel  back  and  forth,  the  court  would  have  been  able  to  determine 
the  motion  for  a  new  trial  without  the  assistance  of  a  referee. 
When  such  charges  of  misconduct  on  the  part  of  attorneys  are 
made,  the  court  usually  exercises  great  care  to  satisfy  itself  whether 
the  charges  are  true,  to  the  end  that  the  attorneys,  if  guilty,  may  bo 
properly  dealt  with,  and  if  not  guilty  to  make  their  innocence  appear. 
A  reference  is  ordinarily  made  to  give  the  attorneys  a  full  oppor- 
tunity to  establisli  or  refute  the  charges.  In  this  case  a  very  com- 
petent, fair  and  high-minded  lawyer  was  appointed  referee.  He 
took  a  large  amount  of  evidence  and  gave  his  opinion  with  care,  and 
it  has  been  approved  by  the  Special  Term  judge.  It  acquitted  the 
attorneys  in  the  case  of  all  improper  conduct  and  wrongdoing.  So 
far  as  this  branch  of  the  order  is  concerned  there  is  no  ground  for  an 
appeal  proper  to  this  court.  At  most  the  record  here  brings  before 
us  the  evidence,  so  that  we  may,  if  we  are  so  inclined,  reconsider  the 
action  of  the  referee  and  the  Special  Term  judge,  and  order  a  fur- 
ther investigation  as  to  the  conduct  of  the  attorneys  or  any  of  them. 
We  do  not  think  it  necessary  to  take  that  course  here. 

A  casual  view  of  some  of  the  transactions  involved  causes  an 
unpleasant  feeling  in  our  minds,  but  considering  the  standing  of  the 
referee  and  the  uprightness  of  the  Special  Term  judge,  who  have 
had  this  matter  in  charge  and  have  seen  the  witnesses  and  examined 
the  evidence,  we  feel  that  we  can  rely  safely  upon  their  determina- 
tion so  far  as  the  interests  of  the  legal  profession  and  of  the  public 
are  concerned. 

We  come  now  to  the  consideration  of  the  only  question  really 
involved  on  this  appeal,  the  granting  of  a  new  trial  and  the  charg- 
ing of  the  plaintiff  with  costs  of  the  motion  and  reference. 
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The  ground  upon  which  a  new  trial  was  asked  for  and  granted 
was  that  the  evidence  of  Wood  was  untrue,  and  without  such  evi- 
dence the  case  could  not  have  been  sent  to  the  jury,  and  a  verdict 
could  not  have  been  rendered  for  the  plaintiflE.  In  effect  it  is  on 
the  ground  of  newly-discovered  evidence  as  to  the  falsity  of  his  evi- 
dence on  the  trial.  Wood  testified  to  meeting  the  deceased  just 
before  he  reached  the  crossing  where  he  was  killed,  and  to  other  facts 
from  which  the  jury  might  find  that  the  deceased  stopped  his  team, 
and  looked  and  listened  before  driving  upon  the  track  in  front  of 
the  train.  The  court  in  charging  the  jury  and  referring  to  this  evi- 
dence of  Wood,  said :  "  Except  for  that  evidence  in  this  case  your 
verdict  would  necessarily  be  for  the  defendant,  and  if  you  discredit 
that  evidence,  if  you  disbelieve  it,  then  your  verdict,  I  say  to  you, 
must  be  for  the  defendant,  because  that  evidence  being  absent,  or 
that  evidence  being  discredited,  there  is  nothing  here  to  show  tlie 
absence  of  contributory  negligence  on  the  part  of  the  plaintiff's 
intestate." 

It  is  the  opinion  of  the  referee,  approved  by  the  trial  judge,  that 
the  testimony  of  Wood  so  given  on  the  trial  was  false  /  that  he  did 
not  meet  the  deceased  on  the  night  of  the  accident,  did  not  speak  to 
him  or  hear  him  or  see  him  on  that  occasion.  After  the  trial  Wood 
made  an  affidavit  that  such  evidence  was  entirely  t^Ti^ru^,  and  later 
another  affidavit  that  it  was  absolutely  true^  and  that  the  affidavit 
theretofore  made  was  procured  from  him  while  he  was  intoxicated 
and  in  the  belief  that  it  was  a  receipt  for  a  claim  he  settled  at  tlie 
time.  Then  the  referee  and  the  trial  judge  saw  Wood  and  had 
occasion  to  observe  his  appearance  as  a  witness  and  as  a  man.  There 
was  other  evidence  also  tending  to  show  his  evidence  on  the  trial 
was  untrue.  The  question  before  the  Special  Term  judge  and  the 
question  here  is  not  quite  whether  the  evidence  of  Wood  was  abso- 
lutely untrue.  That  is  a  question  the  plaintiff  is  entitled  to  have 
the  finding  of  the  jury  upon.  His  credibility  as  a  witness  and  the 
truthfulness  of  his  evidence  was  submitted  to  the  jury  on  the  trial 
and  the  jury  found  for  the  plaintiff.  If  there  were  no  other  evi- 
dence bearing  upon  this  subject  or  only  slight  evidence  at  the  time 
this  order  for  a  new  trial  was  made,  then  the  court  should  not  have 
made  the  order.  But  a  great  deal  has  occurred  since  the  trial  took 
place,  sufficient  to  require,  as  the  trial  justice  found,  this  question 
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of  the  credibility  of  Wood  and  his  evidence  to  be  again  gubniitted 
to  a  jury.  The  making  of  the  order  was  more  or  less  discretionary, 
and  might  be  sustained  upon  that  ground  alone  very  likely,  but  we 
are  inclined  to  think,  if  the  question  were  submitted  to  us  as  an 
original  question,  rather  than  as  an  appeal  from  an  order,  we  should 
arrive  at  the  same  conclusion  as  the  trial  justice  did. 

When  a  charge  of  perjury  is  made  upon  a  fair  amount  of  evi- 
dence, we  ought  to  favor  a  further  consideration  of  the  case  by  a 
jury,  which  is  all  we  have  power  to  do.  A  verdict  upon  perjured 
evidence  ought  not  to  stand,  but  the  jury  must  settle  the  question 
in  the  end,  und^r  the  late  decisions  of  the  Court  of  Appeals,  and  the 
court  must  submit  to  such  result. 

As  to  the  question  of  costs,  we  think  the  rule  as  to  granting  a  new 
trial  upon  newly-discovered  evidence  should  prevail.  Costs  ought 
not  to  be  awarded  as  though  the  verdict  was  certainly  procured  by 
perjured  evidence,  but  upon  the  theory  that  there  is  further  evi- 
dence as  to  the  falsity  of  such  witness  and  his  evidence,  requiring  a 
resubmission  of  such  question  to  a  jury. 

The  order  should,  therefore,  provide  that  the  costs  of  motion  and 
of  the  reference  abide  event  as  the  costs  of  the  first  trial  do,  no  pro- 
vision being  made  that  the  defendant  pay  the  costs  as  a  condition  of 
having  a  new  trial.  To  charge  the  plaintiflE  with  such  costs  would 
be  to  determine  absolutely  that  the  evidence  was  perjured,  rather 
than  that  such  question  should  be  submitted  to  another  jury. 

We  conclude,  therefore,  that  the  order  appealed  from  should  be 
modified  so  as  to  make  the  costs  of  the  motion  and  of  the  reference 
abide  the  event,  and  as  so  modified  aflSrmed,  without  costs  of  this 
appeal  to  either  party. 

All  concurred. 

Order  modified  so  as  to  make  the  costs  of  the  motion  and  the 
reference  abide  the  event,  and  as  so  modiflfed  affirmed,  without  costs 
of  this  appeal  to  either  party. 
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In  the  Matter  of  the  Application  of  the  City  of  Roohestbk, 
Respondent,  to  Acquire  Certain  Lands  for  Public  Park  Purposes. 

Maby  J.  McLean,  Appellant. 

OondemruUion  of  land  for  a  park  in  the  city  of  Rochester — a  park  is  a  **  public 
place"  within  the  repealing  clause  of  the  Condemnation  Law — tJie  Condemnation 
Law  is  inapplieable  —  a  provision  that  the  cost  of  t?ie  land  taken  shall  not  exceed 
a  certain  sum  is  not  unconstitutional — w?uit  notice  to  owners  is  sufficient  —  what 
objection  is  not  available  for  the  first  time  in  opposition  to  a  motion  to  confirm  the 
commissioner^^  report. 

A  park  is  a  "  public  place  "  within  the  meaning  of  the  repealing  clause  contained 
in  the  Condemnation  Law  (Code  Civ.  Proc.  chap.  28,  tit.  1),  which  excepts 
from  the  operation  of  auch  repealing  clause  (Code  Civ.  Proc.  §  3383)  '*such 
acts  and  parts  of  acts  as  prescribe  a  method  of  procedure  for  the  condemnation 
of  real  property  for  public  use  as  a  highway  or  as  a  street,  avenue  or  public 
place  in  an  incorporated  city  or  village." 
Ck>D9equently,  the  Condemnation  Law  did  not  supersede  or  repeal  the  Park  Act 
of  the  city  of  Rochester  (Laws  of  1888,  chap.  198),  which  authorized  the  con- 
demnation of  property  for  parks  in  that  city  and  prescribed  the  method  of  pro- 
cedure to  be  followed. 
In  any  event,  section  1  of  the  Riley  Triangle  Act  (Laws  of  1903,  chap.  854),  which 
provides  that  the  park  commissioners  of  the  city  of  Rochester  were  thereby 
authorized  to  acquire  the  title  to  certain  specified  real  property,  "  for  and  on 
behalf  of  said  city  of  Rochester  for  the  purposes  of  a  public  park,  by  pur- 
chase, gift  or  by  condemnation  proceedings  conducted  under  the  laws  now  in 
force,  prescribing  the  method  of  procedure  of  acquiring  by  the  right  of  emi- 
ncDt  domain,  title  to  real  estate  in  and  near  the  city  of  Rochester  for  public 
parks,"  indicates  that  the  Legislature  intended  that  the  provisions  of  the  Park 
Act  should  be  followed  in  c^)ndemning  land  under  the  Riley  Triangle  Act. 
The  provision  in  the  Riley  Triangle  Act,  that  the  cost  of  the  lands  acquired 
thereunder  shall  not  exceed  the  sum  of  $30,000,  does  not  render  such  act  uncon- 
stitutional, in  that  it  prohibits  the  commissioners  of  appraisal  from  awarding 
just  compensation  for  the  property  taken.     The  only  effect  of  such  limitation 
was  to  prevent  the  city  of  Rochester  from  acquiring  the  property  in  case  its 
value  should  exceed  $80,000. 
Kotice  to  the  affected  property  owners  by  publication  in  the  official  newspapers 
of  the#city,  as  prescribed  in  the  Park  Act,  is  sufficient  to  answer  the  require- 
ments of  the  Constitution  and  it  was  not  necessary  that  personal  notice  be 
served  upon  such  owners. 
Smble^  that  it  is  competent  for  the  Legislature  to  declare  what  notice  to  the  prop- 
erty owners  shall  be  sufficient;  that  the  notice  is  sufficient  if  it  is  ot  a  kind 
which  it  is  reasonably  probable  would  apprise  the  party  proceeded  against  of 
the  proceeding  and  is  such  as  would  give  such  party  an  opportunity  to  defend. 
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The  objection  that  the  common  council  of  the  city  did  not  declare  its  intention 
to  take  the  property  at  its  next  regular  meeting  after  the  filing  of  the  map  as 
directed  by  section  4  of  the  Park  Act,  is  not  available,  for  the  first  time,  in 
opposition  to  a  motion  to  confirm  the  report  of  the  commissioners,  to  a  prop- 
erty owner  whose  deed  had  not  been  placed  on  record  but  who  was  fully  con- 
versant with  the  proceeding  from  its  inception. 

Appeal  by  Mary  J.  McLean  from  an  order  of  the  Supreme 
Court,  made  at  tlie  Monroe  Special  Term  and  entered  in  tlie  office 
of  the  clerk  of  the  county  of  Monroe  on  the  7th  day  of  December, 
1903,  appointing  commissioners  of  appraisal  in  the  above-entitled 
proceeding,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  20th  day  of  July,  1904,  confirming  the  report  of  said  commis- 
sioners and  directing  the  payment  to  the  appellant  of  the  award  in 
accordance  with  such  report. 

Ti\e  proceeding  was  commenced  on  the  8th  day  of  September, 
1903,  by  the  city  of  Rochester,  to  acquire  by  condemnation  certain 
premises  situate  in  said  city,  known  as  the  Riley  triangle,  and  were 
assumed  to  be  instituted  under  the  authority  of  chapter  354  of  the 
Laws  of  1903,  the  Riley  Triangle  Act,  so  called,  and  prosecuted  in 
conformity  with  the  provisions  of  the  Park  Act,  so  called,  being 
chapter  193  of  the  Laws  of  1888,  as  amended.  The  appellant  insists 
that  the  Riley  Triangle  Act  is  unconstitutional ;  that  the  Park  Act 
had  been  repealed  at  the  time  the  proceedings  were  instituted  ;  that 
in  any  event  its  provisions  or  requirements  were  not  complied  with, 
and  that  the  court  did  not  acquire  jurisdiction  of  the  appellant 
because  no  notice  of  the  proceedings  was  served  upon  her  or  directed 
to  her  as  owner  of  the  premises.  No  question  is  raised  upon  this 
appeal  as  to  the  adequacy  of  the  compensation  awarded  for  the 
taking  of  the  property ;  in  fact,  the  evidence  as  to  value  is  not  con- 
tained in  the  record  submitted  to  us. 

Myroii  T,  Bly^  for  the  appellant. 

Chester  F,  Kiehel  and  W.  TT.  Wehb^  for  the  respondent. 

McLennan,  P.  J. : 

The  facts  are  not  controverted.  On  the  8th  day  of  September, 
1903,  a  map  signed  by  the  president  of  the  park  board  of  the  city 
of  Rochester  was  made,  showing  the  property  in  question,  and  was 
filed  in  the  office  of  the  clerk  of  Monroe  county  and  also  in  the 
office  of  the  clerk  of  the  city  of  Rochester,  pursuant  to  a  resolution 
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of  the  board  of  park  commissioners,  passed  August  29,  1903,  which 
requested  the  common  council  of  the  city  of  Rochester  to  declare 
by  resolution  that  the  city  intends  to  take  the  land  known  as  the 
**  Riley  Triangle  "  for  park  purposes.  On  the  same  day,  to  wit,  Sep- 
tember 8, 1903,  the  common  council  adopted  a  resolution  declaring  its 
intention  to  take  said  land,  which  in  the  resolution  was  particularly 
described,  by  condemnation  proceedings,  and  also  "  the  right,  title 
and  interest  the  owner  or  owners  of  the  above-described  premises 
may  have  in  the  streets  adjacent  thereto."  The  resolution  so 
adopted  was  vetoed  by  the  mayor  of  the  city  on  the  16th  day  of 
September,  1903,  and  on  the  13th  day  of  October,  1903,  the  said  reso- 
lution was  repassed  by  the  common  council  over  the  mayor's  veto. 
Such  resolution  declaring  the  intention  of  the  common  council  to 
take  the  premises,  and  in  which  the  premises  were  fully  described, 
was  published  in  the  two  official  papers  of  the  city,  in  accordance 
with  the  provisions  of  the  Park  Act.  On  November  23,  1903,  a 
notice  directed  "  To  whom  it  may  concern  "  was  duly  published,  and 
stated  in  substance  that  pursuant  to  a  resolution  of  the  common 
<*onnciI  the  city  had  determined  to  take  and  appropriate  the  tract 
or  parcel  of  land  in  question,  and  which  was  fully  described  therein, 
and  they  thereby  gave  notice  of  such  determination,  and  that  on  the 
5th  day  of  December,  1903,  the  corporation  counsel  would  apply  to 
the  Supreme  Court  at  a  Special  Term  for  the  appointment  of  three 
<;ommissioners  to  ascertain  and  report  the  just  compensation  to  be 
paid  to  the  person  or  persons  or  corporation  or  corporations  owning 
or  having  an  interest  in  such  parcel  of  land.  Pursuant  to  such 
notice  and  on  said  date  application  was  made  for  the  appointment 
of  such  commissioners  at  a  Special  Term  of  the  Supreme  Court. 
The  corporation  counsel  appeared  for  the  city  of  Rochester  and  the 
counsel  who  now  appears  for  the  appellant  appeared  on  behalf  of 
Hector  McLean.  No  other  person  appeared,  and  no  objection 
being  made,  three  commissioners  were  appointed  by  the  court.  The 
commissioners  appointed  thereafter  took  the  oath  of  office  and  pub- 
lisiied  a  notice  directed  "  To  whom  it  may  concern,"  stating  in  sub- 
stance that  they  would  meet  at  the  office  of  the  corporation  counsel 
on  the  16th  day  of  December,  1903,  at  three  o'clock  in  the  afternoon  of 
tliat  day  to  enter  upon  their  duties  as  such  commissioners  of  appraisal. 
Such  notice  was  duly  published  in  the  official  papers.    Thereafter  and 


Digitized  by 


Google 


1 84   MATTER  OF  CITY  OF  ROCHESTER  (In  Re  MoLE AN). 

FoDETH  Dbpartmbnt,  Mabch,  1906.  [Vol.  102. 

on  December  16, 1903,  said  commissioners  met ;  the  city  of  Rochester 
was  represented  by  counsel,  and  Hector  McLean  was  represented  by 
the  same  counsel  as  before.  The  commissioners  viewed  the  premises 
and  adjourned  until  December  23,  1903.  On  that  day  they  again 
met ;  there  were  the  same  appearances  as  before.  The  statute  autlior- 
izing  the  condemnation  of  the  Riley  Triangle  for  park  purposes, 
being  chapter  354  of  the  Laws  of  1903,  was  put  in  evidence,  also 
the  resolution  of  intention  to  take  the  property  passed  by  the  com- 
mon council ;  also  the  resolution  of  the  common  council  declaring 
its  determination  to  take  the  property,  passed  November  10,  1903 ; 
also  the  resolution  authorizing  the  corporation  counsel  to  make  appli- 
cation for  the  appointment  of  a  commission;  also  an  abstract  of 
title  of  the  premises,  which  was  brought  down  to  September  9, 1903, 
and  which  showed  that  Hector  McLean  was  the  owner  of  the  prem- 
ises in  question.  There  was  also  put  in  evidence  a  map  showing 
the  Triangle,  which  was  signed  by  the  president  of  the  park  board. 
All  these  documents  were  offered  in  evidence  and  received  without 
objection.  Witnesses  were  also  sworn  as  to  the  value  of  the  prop- 
erty, and  after  hearing  the  evidence  the  commissioners  made  a  report 
awarding  to  Hector  McLean  the  sum  of  $20,800  for  the  premises. 
A  motion  was  then  made  to  confirm  the  report  of  the  commissioners, 
and  for  the  first  time  the  appellant,  Mary  J.  McLean,  appeared  and 
opposed  the  con^rmation  of  such  report.  She  presented  an  affidavit 
in  which  she  stated  that  she  was  the  owner  in  fee  and  in  the  open 
and  quiet  possession  of  the  premises  and  that  she  became  seized  of 
such  premises  on  the  15th  day  of  November,  1901,  by  the  execution 
and  delivery  to  her  of  a  deed  from  her  father.  Hector  McLean, 
which  deed  was  not  put  upon  record  until  some  time  in  1904.  The 
affidavits  presented  by  her  also  showed  that  she,  with  her  father, 
Hector  McLean,  and  her  sister,  were  in  possession  of  the  premises 
during  all  the  times  hereinbefore  referred  to,  were  residing  upon 
them  during  the  time  that  the  proceedings  were  instituted  and  dur- 
ing the  time  the  proceedings  before  the  commissioners  were  had. 
Upon  the  affidavits  so  presented,  through  her  counsel,  she  objected 
to  the  confirmation  of  the  report  and  asked  that  the  proceedings  be 
dismissed  upon  the  ground  that  the  court  did  not  have  jurisdiction 
of  the  person  of  Mary  J.  McLean,  the  owner ;  that  the  court  had  not 
jurisdiction  of  the  subject  of  the  proceedings ;  that  the  city  of  Roch- 
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ester  did  not  have  the  capacity  to  institute  or  bring  the  proceedings ; 
that  the  proceedings  were  not  taken  according  to  law ;  that  the  pro- 
ceedings were  void,  etc.  After  hearing  counsel  in  support  of  such 
objection  and  tlie  corporation  counsel  in  opposition,  the  court  at 
Special  Term  confirmed  the  report  of  the  commissioners  and  directed 
that  the  sum  awarded  to  Hector  McLean,  as  owner,  be  paid  to  Mary 
J.  McLean,  it  being  then  uncontroverted  that  she  was  the  absolute 
owner  of  the  premises.  From  the  order  appointing  the  commis- 
sioners and  from  the  order  confirming  the  report  of  the  commis- 
idoners,  this  appeal  is  taken. 

Chapter  193  of  the  Laws  of  1888  created  the  board  of  park  com- 
missioners of  the  city  of  Rochester,  and,  among  other  things,  author- 
ized it  to  acquire  property  for  public  parks,  parkways  and  approaches 
thereto,  by  condemnation  proceedings,  and  provided  a  complete 
method  of  procedure  in  that  regard.  Such  procedure  is  provided 
for  in  sections  4-14,  botli  inclusive,  of  said  act.  By  chapter  95  of 
the  Laws  of  1890,  the  Condemnation  Law,  so  called,  was  enacted, 
which  is  title  1  of  chapter  23  of  the  Code  of  Civil  Procedure,  com- 
mencing at  section  3357  of  said  Code,  as  since  amended.  Section- 
3359  provides :  "  Whenever  any  person  is  authorized  to  acquire  title 
to  real  property  for  a  public  use  by  condemnation,  the  proceeding 
for  that  purpose  shall  be  taken  in  the  manner  prescribed  in  tliis 
title."  It  is  urged  that  such  Condemnation  Law  superseded  and  in 
effect  repealed  parts  of  the  Park  Act  of  the  city  of  Rochester  which 
assumed  to  prescribe  the  method  of  procedure  in  condemnation  cases. 
It  will,  however,  be  observed  that  tlie  repealing  clause,  section  3383 
of  the  Code  of  Civil  Procedure  (as  amd.  by  Laws  of  1890,  chap. 
247),  excepts  '^  such  acts  and  parts  of  acts  as  prescribe  a  method  of 
procedure  for  the  condemnation  of  real  property  for  public  use  as  a 
highway  or  as  a  street,  avenue  or  public  place  in  an  incorporated  city 
or  village."  It  seems  to  me  clear  that  a  park  is  a  "  public  place  " 
within  the  meaning  of  that  section  and  that,  therefore,  the  Park 
Act,  which  authorized  the  condemnation  of  property  for  parks  in 
said  city,  was  not  repealed  by  the  Condemnation  Law.  But  it 
would  seem  that  if  there  was  any  doubt  as  to  the  proper  construc- 
tion to  be  given  to  the  repealing  section  and  as  to  the  intention  of 
the  Legislature  in  that  regard,  it  is  set  at  rest  by  the  Riley  Triangle 
Act,  being  chapter  354  of  the  Laws  of  1903,  which  provides : 
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•■  ■  ■  t  " 

"  Section  1.  The  park  commissioners  of  the  city  of  Rochester 

are  hereby  autliorized  to  acquire  for  and  on  behalf  of  said  city  of 

Rochester  for  the  purposes  of  a  public  park,  by  purchase,  gift  or  by 

condemnat/ion  proceedings  conducted  under  the  laws  now  in  force, 

prescribing  the  method  of  procedure  of  acquiring  by  the  right  of 

eminent  domain,  title  to  real  estate  in  and  near  the  city  of  Rochester 

for  public  parks,"  the  title  to  certain  specified  real  property. 

The  language  of  that  section  clearly  refers  to  the  methods  pre- 
scribed for  the  condemnation  of  property  set  forth  in  the  Park  Act. 
I  think  there  can  be  no  doubt,  when  the  act  of  1888,  the  provisions 
of  the  act  to  which  attention  has  been  called,  and  the  act  of  1903 
are  considered,  that  the  Legislature  intended  that  the  act  of  1888 
should  be  followed  by  the  park  commissioners  of  the  city  of 
Rochester  in  acquiring  property  for  park  purposes  by  condemnation 
proceedings. 

Appellant's  counsel  next  urges  that  chapter  354  of  the  Laws  of 
1903  is  unconstitutional  because,  while  it  authorizes  the  acquisition 
of  the  premises  in  question,  to  wit,  the  Riley  Triangle,  by  con- 
demnation proceedings,  in  accordance  with  the  provisions  of  the 
act  of  1888,  it  provides  that  the  cost  of  said  lands  shall  not  exceed 
the  sum  of  $30,000.  It  seems  to  me  clear  that  such  provision  does 
not  nullify  the  act  by  in  any  manner  prohibiting  the  commissioners 
of  appraisal  from  awarding  the  just  compensation  for  the  property 
taken.  The  only  eflfect  of  the  limitation  is  to  prevent  the  city  of 
Rochester  from  acquiring  said  property  in  case  its  value  exceeds 
$30,000.  It  is  urged  that  such  limitation,  the  act  having  been 
introduced  in  evidence,  would  necessarily  affect  the  award  of  the 
commission.  As  we  have  seen,  no  question  is  made  upon  this 
appeal  that  the  award  was  inadequate.  The  commissioners  were 
charged  with  the  duty  of  ascertaining  and  reporting  the  value  of 
the  property,  and  there  is  nothing  before  us  to  indicate  that  the 
award  made  by  them  did  not  fairly  represent  its  value.  If  they 
had  found  that  its  value  was  more  than  $30,000  the  city  of  Roch- 
ester would  have  had  to  abandon  the  proceedings,  but  having  found 
that  it  was  less  than  the  limit  specified  in  the  statute,  we  see  no 
reason  for  holding  that  the  limitation  affected  the  validity  of  the 
statute  or  of  the  proceedings  taken  thereunder. 

As  we  have  seen,  personal  notice  was  not  served  upon  the  owners 
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of  the  premises,  and  we  think  such  service  was  not  necessary.  The 
Legislftture  was  competent  to  declare  what  notice  would  be  suffi- 
cient. It  has  been  held  that  a  notice  is  sufficient  if  of  a  kind  which 
it  is  reasonably  probable  would  apprise  the  party  proceeded  against 
of  the  proceeding,  and  such  as  will  give  such  party  an  opportunity 
to  be  heard.  {Matter  of  Union  El.  R,  R.  Co,  of  Brooklyn^  112 
X.  Y.  61 ;  Matter  of  Mayor,  etc,,  of  City  of  New  York,  99  id.  570.) 

We  think  that  under  those  authorities  the  notice  prescribed  by 
the  act  in  question  complied  with  the  requirements  of  the 
Constitution. 

It  is  urged,  however,  that  even  if  the  Park  Act,  so  called,  was  in 
force,  it  was  not  followed  in  this  proceeding.  It  is  objected  that 
the  common  council  did  not  declare  its  intention  to  take  the  prop- 
erty at  its  next  regular  meeting  after  the  filing  of  the  map,  as 
directed  by  section  4  of  the  Park  Act.  It  seems  to  me  that  it  is  a 
perfect  answer  to  that  criticism  and  to  the  others  of  like  character 
which  appellant's  counsel  makes,  that  upon  the  hearing  before  the 
commissioners  and  when  the  owner,  as  appears  by  the  search.  Hector 
McLean,  the  father  of  the  appellant,  appeared,  no  such  objection 
was  raised.  So  far  as  shown  by  the  search  he  was  the  owner ;  he 
and  his  daughter,  the  appellant,  resided  together  upon  the  premises ; 
they  gave  evidence  as  to  its  value.  A  Mr.  Jordan,  who  at  all  the 
times  mentioned  was  the  appellant's  agent,  was  one  of  the  witnesses 
called  for  such  purpose,  and  no  suggestion  was  made  that  any  defect 
in  the  proceedings,  such  as  is  now  urged,  existed.  As  an  original 
proposition,  and  especially  under  the  circumstances  of  this  case,  it 
seems  to  me  that  the  contention  of  the  appellant,  that  the  intention 
of  the  common  council  to  acquire  the  premises  by  condemnation 
proceedings  was  prematurely  declared,  ought  not  to  prevail. 

There  is  no  merit  in  this  appeal.  The  notice  of  the  proceedings 
was  given  as  provided  by  the  statute.  The  apparent  owner,  and  as 
shown  by  the  search,  appeared  by  the  same  counsel  who  now  appears 
for  the  appellant,  raised  no  objection  to  the  form  or  manner  of  pro- 
cedure until  after  the  award  was  made,  and  apparently  satisfied  that 
upon  the  evidence  he  cannot  successfully  maintain  that  such  award 
was  inadequate,  he  seeks  to  overthrow  the  proceeding  by  reason  of 
technical  objection.  It  is  apparent  that  the  appellant,  who,  it 
appears,  was  the  owner  of  the  premises,  was  fully  conversant  with 
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the  proceedings  which  were  had.  Her  father,  the  apparent  owner, 
with  whom  she  was  living  upon  the  premises,  was  in  attendance 
throughout  and  was  represented  by  the  counsel  who  now  represents 
her  upon  this  appeal.  Her  agent,  who  then  had  charge  of  the 
premises,  was  present  and  gave  testimony  before  the  commissioners, 
and  it  seems  to  me  that  the  appellant  ought  not  now  to  be  heard  to 
object  to  the  confirmation  of  the  report  of  the  commissioners  upon 
any  ground  which  is  suggested  in  the  brief  of  her  counsel. 

It  follows  that  the  orders  appealed  from  should  be  affirmed,  with 
costs. 

All  concurred. 

Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 


James    Shanb,    Eespondent,    v.    National    Biscuit    Company, 

Appellant. 

Negligence— i70urj/ from  falling  aver  a  skid  left  on  a  eidewcdk — failure  to  allege 
that  the  tkid  was  slippery  does  not  prevent  proof  thereof —  wha;t  does  not  call  the 
jury's  attention  to  the  fact  that  an  insurance  company  is  defending  an  action. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff,  the  latter  gave  evidence  tending  to  .show  that,  while  passing  along 
the  sidewalk  of  a  city  street  in  front  of  the  defendant's  premises,  he  slipped 
and  fell  upon  a  skid  which  the  defendant  was  accustomed  to  use  in  convejring 
merchandise  to  and  from  its  wagons  and  building;  that  the  skid,  which  was 
about  four  feet  wide  and  was  constructed  of  planks,  was  covered  with  a  pasty, 
slippery  substance  owing  to  its  having  been  used  in  the  unloading  of  flour; 
that  it  was  not  in  use  at  the  time  of  the  accident  and  that  one  end  thereof 
rested  upon  the  sidewalk  and  the  other  upon  the  defendant's  premises,  the 
latter  end  being  about  eight  inches  higher  than  the  sidewalk  end.  It  appeared 
that  there  was  a  space  between  the  skid  and  the  curb  in  which  two  persons 
could  walk  abreast,  but  the  plaintiff  testified  that  at  the  time  of  the  accident 
he  was  in  a  crowd  and  did  not  discover  the  skid  until  he  stepped  upon  it. 

The  evidence  given  by  the  defendant  in  explanation  of  the  use  of  the  skid  was 
to  the  effect  that  it  was  used  from  about  three  o'clock  each  morning  until 
about  five  in  the  loading  of  wagons;  that  it  was  then  generally  taken  in;  that 
at  seven  o'clock  in  the  morning  the  skid  was  again  brought  into  use  in  the 
unloading  of  wagons;  that  at  the  time  when  the  accident  happened,  which  was 
shortly  after  seven-fifteen  in  the  morning,  the  defendant's  wagons  were  either 
preparing  to  load  or  were  actually  loading. 


Digitized  by 


Google 


SHANE  V.  NATIONAL  BISCUIT  CO.  189 


App.  Div.j  Fourth  Dbpautment,  March,  1905. 

The  complaint  did  not  set  forth  that  the  skid  was  slippery,  but  it  did  allege  that 
the  skid  was  placed  and  maintained  in  such  a  manner  as  to  make  it  unsafe  and 
dangerous  to  foot  passengers;  that  the  plaintiff  received  his  injuries  by  reason 
of  the  placing  of  the  skid  on  the  sidewalk,  and  that  the  defendant  negligently 
maintained  it  there.  Upon  the  trial  it  appeared  that  a  few  days  after  the  acci- 
dent the  plaintiff  was  called  upon  by  an  attorney,  who,  according  to  the 
plaintiff,  told  the  latter  that  he  had  been  sent  by  the  plaintiff's  employer  in 
regard  to  the  insurance,  and  that  he  wanted  to  get  a  statement  from  the  plain- 
tiff. A  number  of  questions  were  then  asked  the  plaintiff  with  reference  to 
the  statement  as  to  the  insurance. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
affirmed; 

That  the  questions  of  the  defendant's  negligence  and  of  the  plaintiff's  freedom 
from  contributory  negligence  were  properly  submitted  to  the  jury; 

That  the  failure  of  the  plaintiff  to  specially  aver  in  his  complaint  that  the  skid 
was  in  a  slippery  condition  did  not  prevent  the  jury  from  considering  such 
slippery  condition  upon  the  question  of  the  defendant's  negligence; 

That  the  defendant  was  not  entitled  to  have  the  judgment  reversed  on  the  theory 
that  the  plaintiff's  counsel  had  unwarrantably  brought  the  attention  of  the  jury 
to  the  fact  that  an  insurance  company  was  defending  the  action. 

HiscocK,  J.,  dissented. 

Appeal  by  the  defendant,  the  National  Biscuit  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered 
in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  17th  day  of 
May,  1904,  upon  the  verdict  of  a  jury  for  $2,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  18th  day  of  April,  1904, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

JFrank  Gibbons^  for  the  appellant. 

Timothy  G.  Sheehan^  for  the  respondent. 

Stovek,  J. : 

The  defendant  conducts  its  business  on  the  east  side  of  Ellicott 
street  in  the  city  of  BuflEalo,  and  in  so  doing  is  accustomed  to  use 
the  premises  in  front  of  its  building  for  loading  and  unloading  its 
wagons.  Skids  are  used,  upon  which  barrels,  boxes  and  other  mer- 
chandise is  taken  to  and  from  the  wagons  to  the  factory  of  the 
defendant. 

On  the  27th  day  of  January,  1903,  plaintiflE  was  in  the  employ  of 
the  Frontier  Telephone  Company  as  a  lineman.    He  left  his  resi- 
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deuce  at  seven-tifteen  in  the  morning  so  as  to  be  at  the  office  of  the 
company  at  half-past  seven.  As  he  came  down  Ellicott  street  in 
front  of  the  defendant's  premises,  he  stepped  on  a  skid,  made  by 
nailing  three  or  four  planks  together.  At  the  time  of  the  accident 
the  skid  was  not  in  use,  but  one  end  was  resting  upon  the  sidewalk, 
the  rest  of  the  skid  being  upon  the  premises  of  the  defendant.  As 
the  plaintiff  testified,  "it  was  about  eight  inches  high  at  the  end,  at 
the  door,  and  it  run  down  to  the  sidewalk  to  a  point  I  should  judge 
it  was  about  four  feet  out  in  the  sidewalk,"  the  skid  being  about 
four  feet  wide. 

The  morning  was  dark,  or  as  the  testimony  showed  at  the  time  of 
the  accident  it  was  just  before  daylight,  and  some  of  the  witnesses 
express  it  a  twilight,  and  the  ground  and  walk  were  covered  with 
slush.  Tlie  testimony  showed  that  the  skid  was  covered  with  some 
slippery  substance  from  being  used  in  the  unloading  of  flour.  As  the 
plaintiflE  passed  along  the  street  there  was  quite  a  crowd  of  people 
passing,  and  as  he  came  to  the  skid  he  stepped  upon  it,  slipped  and 
fell,  sustaining  the  injuries  complained  of.  The  plaintiff  testified 
that  as  he  was  walking  down  the  sidewalk  a  number  of  people  were 
c<)ming  down  to  work  by  two,  three  or  four  abreast,  walking 
down  the  sidewalk.  There  were  people  right  ahead  of  him  and 
some  farther  on,  and  that  he  first  noticed  the  skid  when  he  stepped 
upon  it.  His  testimony  was  that  it  was  a  cloudy,  damp  morning, 
foggy,  that  it  was  before  sunrise  and  dark. 

The  defendant  insists  that  its  negligence  was  not  established  by 
the  evidence.  While  no  question  is  raised  as  to  the  presence  of  the 
skid  as  described  by  the  plaintiff,  it  is  insisted  that  the  use  of  the 
sidewalk  in  the  manner  shown  was  a  reasonable  use,  and  negligence 
was  not,  therefore,  established. 

The  evidence  on  behalf  of  the  defendant,  and  which  undertook  to 
explain  the  use  of  the  skid  at  this  point,  was  to  the  effect  that  the 
wagons  would  load  at  this  point,  beginning  at  three  o'clock  in  the 
morning,  and  the  skid  would  be  used  until  about  five  in  the  morn- 
ing ;  that  generally  the  man  there  would  then  take  it  in.  That  at 
seven  o'clock  in  the  morning  what  was  known  2^  the  city  delivery- 
man  and  others  would  use  the  skid,  and  it  would  be  shoved  out 
again.  That  on  the  morning  in  question  the  skid  had  been  used  up 
to  nearly  five  o'clock,  and  that  at  seven  other  wagons  came,  and 


Digitized  by 


Google 


SHANE  V.  NATIONAL  BISCUIT  CO.  191 

App.  Div.J  FouKTH  Department,  Mabch,  1905. 

were  either  preparing  to  or  were  actually  engaged  in  loading  the 
wagons  at  the  time.  It  appeared  that  there  was  a  space  where 
probably  two  people  could  pass  abreast  between  the  skid  and  the 
wagon  at  the  curb. 

As  to  the  contributory  negligence  of  the  plaintiff,  it  appears  as 
above  stated,  that  he  was  passing  along  in  a  crowd  on  the  way  to  his 
place  of  business,  that  he  did  not  discover  the  obstruction  on  the 
sidewalk  until  he  stepped  upon  it,  and  that  stepping  upon  it  he 
slipped  and  received  his  injuries. 

While  there  is  not  a  great  conflict  in  the  testimony,  yet  different 
deductions  may  be  drawn  from  it,  and  we  think  that  the  questions 
both  of  the  negligence  of  the  defendant  and  the  contributory  negli- 
gence of  the  plaintiff  were  properly  left  to  the  jury. 

A  few  days  after  the  accident  the  plaintiff  was  called  upon  by  an 
attorney  who,  according  to  plaintiff,  told  plaintiff  that  he  represented 
the  Frontier  Telephone  Company  in  whose  employment  the  plain- 
tiff was  at  the  time  of  the  accident ;  that  the  company  had  sent  him 
down  in  regard  to  the  insurance,  and  that  he  wanted  to  get  a  state- 
ment from  plaintiff.  A  number  of  questions  were  asked  the  plain- 
tiff with  reference  to  the  statement  as  torthe  insurance,  and  upon 
this  appeal  the  defendant  bases  an  assignment  of  error  in  that  the 
counsel  had  unwarrantably  brought  the  attention  of  the  jury  to 
the  fact  that  the  insurance  company  was  defending  the  action.  We 
do  not  think  the  incident  warrants  a  deduction  that  the  plaintiff 
acted  improperly  in  this  regard.  The  intimation  was  not  that  the 
insurance  company  was  defendant,  but  that  the  employer  of  the 
plaintiff  desired  a  statement  with  reference  to  the  insurance.  It  is 
well  known  that  employers  are  in  the  habit  of  carrying  employer's 
liability  insurance,  or  insurance  against  injury  to  their  employees 
through  their  neghgence,  and  the  statement  of  the  plaintiff  was  to 
the  effect  that  it  was  on  behalf  of  his  employers  that  the  statement 
was  desired  ;  not  for  the  defendant,  nor  for  an  insurance  company 
connected  in  any  way  with  the  defendant ;  and  the  plaintiff  having 
been  questioned  with  reference  to  the  statement  and  thfo  manner  of 
obtaining  it,  was  entitled  to  give  the  circumstances  surrounding  it,  and 
the  representations  that  were  made  to  him  at  the  time  the  statement 
was  procured.  If  the  statement  was  not  to  the  advantage  of  the 
defendant  the  plaintiff  was  in  nowise  to  blame,  and  so  long  as  the 
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testimony  was  proper,  the  fact  that  it  was  injurious  to  the  defend- 
ant was  not  a  sufficient  ground  for  its  exclusion.  There  was  no 
claim  or  intimation  that  an  insurance  company  was  behind  the 
defendant,  but  the  entire  incident  is  covered  by  the  statement  tliat 
the  plaintiff  understood  that  the  person  applying  to  him  represented 
his  employer  with  reference  to  insurance  in  which  it  was  interested. 
Whether  this  was  true  or  not  does  not  affect  the  competency  of  the 
proof,  but  it  was  received  as  a  part  of  the  transaction  witli  refer- 
ence to  the  statement,  and  we  can  see  no  error  in  the  reception  of 
the  testimony,  nor  anything  to  base  a  statement  upon  that  counsel 
had  unwarrantably  referred  to  the  fact  that  an  accident  insurance 
company  was  defending  the  case. 

The  defendant  presents  one  other  ground,  namely,  that  the  court 
erred  in  admitting  testimony  with  reference  to  the  condition  of  the 
skid  at  the  time  of  the  accident. 

It  appeared  that  the  weather  was  damp ;  that  the  skid,  from  its 
use,  had  become  covered  with  a  paste  or  slippery  substance  which 
rendered  it  more  dangerous  than  it  would  have  been  if  the  planks 
had  been  dry  and  not  slippery. 

The  complaint  did  not  set  forth  that  the  skid  was  slippery,  but  it 
did  allege  that  the  skid  or  runway  was  placed  and  maintained  ia 
such  a  manner  as  to  make  it  unsafe  and  dangerous  to  foot  passen- 
gers walking  along  the  sidewalk  on  the  easterly  side  of  EUicott 
street ;  and  that  plaintiff  received  his  injuries  by  reason  of  the  plac- 
ing of  the  skid  on  the  sidewalk,  and  further  alleging  that  defendant 
negligently  maintained  it  there. 

We  do  not  think  that  the  plaintiff  was  bound  to  allege  the  actual 
condition  of  the  skid  at  the  time.  The  allegation  that  a  skid  was 
used  tliere  was  of  itself  an  allegation  of  a  dangerous  obstruction. 
He  was  not  bound  to  allege  either  the  manner  of  construction  of 
the  skid,  nor  its  actual  condition  at  the  time,  unless  that  condition 
was  one  which  of  itself  rendered  the  skid  dangerous.  He  was  not 
bound  to  allege  the  material  of  which  it  was  constructed  ;  he  was 
not  bound  to  allege  the  fact  that  it  was  either  wet  or  dry  before  he 
could  be  allowed  to  give  proof  with  reference  to  it ;  but  having 
alleged  that  the  skid  was  there,  and  it  of  itself  being  a  dangerous 
obstruction,  he  can  prove  the  manner  of  construction,  the  material 
and  its  condition  at  the  time  of  the  accident.     He  was  no  more 
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bound  to  allege  that  the  skid  liad  become  slippery  by  reason  of  its 
use  than  he  was  to  allege  that  the  day  was  rainy  or  dark ;  but  hav- 
ing alleged  the  dangerous  obstruction  he  could  prove  the  sur- 
roundings, such  as  the  rain,  the  darkness,  the  angle  at  which  the 
skid  was  placed,  and  any  other  circumstances  or  surroundings  with- 
out alleging  it  in  detail  in  his  complaint.  It  would  seem  that  he 
was  under  no  greater  duty  to  allege  the  slippery  condition  of  the 
skid  than  he  would  have  been  to  allege  that  there  were  ropes 
attached  to  it  for  the  purpose  of  handling  it,  if  he  desired  to  prove 
it.  Having  alleged  its  existence  it  was  permissible  to  prove  the 
actual  condition,  construction  and  circumstances  surrounding  it  at 
the  time  of  the  accident. 

Defendant  requested  the  court  to  charge  "  that  no  negligence  can 
be  predicated  upon  any  condition  of  the  skid,  because  it  is  not 
charged  in  the  complaint."  The  reply  of  the  court  we  think  fully 
indicates  the  correct  proposition :  "  I  will  not  change  my  charge 
upon  that  subject.  I  think  the  condition  just  as  it  existed  there  is 
to  be  taken  into  account  by  the  jury,  and  they  are  to  determine  from 
that  whether  the  use  was  a  reasonable  one  by  the  defendant  under 
all  the  circumstances,  taking  into  consideration  not  only  the  incline 
of  the  skid  but  its  condition  as  well." 

We  think  the  evidence  raised  a  question  of  fact  for  the  jury,  that 
the  questions  were  properly  submitted  by  the  court,  and  that  the 
judgment  should  be  affirmed. 

All  concurred,  except  Hisoocs,  J.,  who  dissented  in  a 
memorandum. 

B[isoooK,  J.  (dissenting) : 

I  dissent  from  the  conclusions  reached  by  a  majority  of  the  court 
in  favor  of  the  affirmance  of  the  judgment  in  this  case.  I  think 
there  are  two  reasons  why  the  same  should  be  reversed. 

First.  The  trial  court  permitted  the  jury  to  find  in  favor  of  the 
plaintiff  for  the  reason  that  the  skid  had  become  slippery  through 
the  deposit  of  dough  thereon,  and  that  plaintiff's  fall  was  due  to  his 
dipping  upon  this  substance.  In  my  opinion  the  complaint  con- 
tained no  allegations  which  covered  this  theory.  It  proceeds  upon 
the  line  that  the  defendant  placed  and  maintained  the  skid  in  such 
Apf.  Div.— Vol.  OIL        13 
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a  manner  as  to  be  a  general  obstruction  to  those  passing  along  the 
sidewalk.  The  allegations  clearly  outline  the  idea  that  the  skid  was 
from  its  general  nature,  as  placed  and  maintained  upon  the  sidewalk, 
the  cause  of  plaintiffs  trouble,  and  there  is  no  fair  suggestion  that 
it  had  become  an  obstruction  because  of  some  peculiar,  unusual  and 
temporary  condition  into  which  it  had  fallen.  The  complaint  relates 
to  the  trouble  caused  by  the  skid  in  its  ordinary  and  general  condi- 
tion, and  does  not  point  to  any  danger  not  naturally  and  inherently 
incidental. 

It  is  suggested  that  it  was  unnecessary  to  point  out  in  the  com- 
plaint the  special  conditions  which,  as  claimed,  caused  plaintiff  to 
fall ;  that  it  was  sufficient  to  allege  in  general  terms  that  the  skid 
was  an  obstruction  and  source  of  danger  to  those  using  the  sidewalk. 
I  agree  that  it  would  not  be  necessary  to  set  up  in  the  complaint  in 
order  to  prove  upon  the  trial  some  of  the  general  features  of  the 
skid.  Under  general  allegations  it  would  probably  be  permissible 
jto  prove  the  ordinary  and  natural  conditions  of  the  obstruction. 
But  1  think  that  if  the  plaintiff  expected  to  rely  upon  some  particu- 
lar, unusual,  temporary  feature  which,  rather  than  the  general  con- 
struction of  the  skid,  caused  his  fall,  he  should  have  set  the  same 
forth  in  his  complaint. 

Second.  I  think  it  was  an  improper  act  upon  the  part  of  plain- 
tiff's counsel  to  ask  questions  tending  and  intended  to  bring  before 
the  jury  the  fact  that  this  action  was  being  defended  by  an  accident 
insurance  company.  It  is  perfectly  clear  that  this  was  the  intent 
tion.  The  learned  trial  court  by  his  remarks  at  the  time  seems  to 
have  fully  realized  it.  There  was  no  other  sufficient  excuse  for  ask- 
ing the  questions  propounded  by  plaintiffs  counsel.  They  were 
asked  of  his  own  client  and  there  was  no  suggestion  in  the  evidence 
already  given  by  him  that  he  had  left  out  any  part  of  the  conversa- 
tion between  him  and  defendant's  attorney  which  required  the  ask- 
ing of  the  objectionable  question.  Upon  the  examination  of  some 
unknown  witness  counsel,  perhaps,  might  have  been  justified  in 
putting  questions  intended  to  ascertain  whether  some  part  of  a  con- 
versation had  been  left  out,  but  it  is  not  to  be  assumed  that  counsel 
was  in  such  ignorance  of  what  his  client  could  testify  to  upon  this 
important  subject  as  required  the  propounding  of  the  question  asked 
and  complained  of.     It  is  urged  that  it  is  common  for  employers  to 
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take  out  accident  insurance  policies,  and  that,  tiierefore,  when  defend- 
ants counsel  suggested  to  the  plaintiff  that  he  came  representing  Iiis 
employer  it  was  natural  to  assume  that  he  represented  an  accident 
iusarance  company.  There  is  no  claim  that  plaintiff's  employer  was 
responsible  for  his  accident,  and  so  far  as  I  know  it  has  not  been 
customary  for  employers  to  take  out  insurance  policies  to  guard 
against  accidents  to  their  employees  resulting  from  the  negligence 
of  third  parties.  Of  course  the  counsel  for  the  defendant  denies 
explicitly  and  with  quite  convincing  force  that  he  made  to  plaintiff 
any  such  statement  as  was  claimed. 

It  seems  to  me  that  the  conduct  of  counsel  comes  fairly  within 
the  principles  laid  down  by  this  court  in  Manigold  v.  Black  River 
Traction  Co.  (81  App.  Div.  381). 

I  think  the  judgment  and  order  should  be  reversed. 

Judgment  and  order  affirmed,  with  costs. 


John  McQueen,  Respondent,  v.  The  Delaware,  Lackawanna 
AND  Western  Railroad  Company,  Appellant. 

Negligence  —  injury  to  an  employee  from  the  failure  of  a  eaemployee  or  the  foreman 
to  properly  place  a  snatch  block  under  a  windlasa. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff  while  employed  by  the  defendant  in  raising,  by  means  of  a  windlass, 
timbers  forming  part  of  a  trestle  in  the  process  of  construction,  it  appeared  that 
the  legs  of  the  windlass  were  fastened  by  screws  to  a  frame  of  timbers,  and 
that  to  prevent  the  strain  of  the  weight  being  raised  from  being  exerted  in  a 
horizontal  direction  against  the  windlass,  and  thus  pulling  it  from  its  timber 
supports,  an  adjustable  appliance  called  a  snatch  block  was  provided,  which, 
when  adjusted  in  its  proper  place  under  the  windlass,  would  result  in  throw- 
ing the  strain  vertically  on  the  drum  of  the  windlass  and  thus  hold  it  Urmly  to 
the  timber  supports;  that  the  plaintiff's  injuries  resulted  from  the  fact  that  the 
snatch  block  had  been  improperly  placed  in  front  of  the  windlass  instead  of 
under  the  windlass,  thus  throwing  the  strain  of  the  weight  horizontally  upon 
the  windlass  and  tearing  it  from  its  fastenings. 

The  defendant  had  furnished  competent  employees  and  workmen,  and  had 
instructed  the  workmen  how  to  adjust  the  snatch  block.  The  defendant's 
foreman  was  not  present  when  the  snatch  block  was  last  adjusted,  and  it  did 
not  distinctly  appear  who  tJien  adjusted  it. 
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Eddt  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
reversed; 

That  the  negligence  which  caused  the  accident  was  that  of  a  coemplojee  of  the 
plaintiff,  viz.,  either  that  of  the  foreman  in  failing  to  properly  adjust  the  snatch 
block  in  the  first  instance,  or  that  of  some  employee  in  interfering  with  it  after 
it  hud  been  properly  adjusted,  and  that  in  either  event  the  defendant  was  not 
liable. 

McLennan,  P.  J.,  dissented.     . 

Appeal  by  the  defendant,  The  Delaware,  Lackawanna  and 
Western  Railroad  Companj^,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  Erie  on  the  22d  day  of  March,  1904,  upon  the  verdict 
of  a  jury  for  $700,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  22d  day  of  March,  1904,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Zouis  Z.  Babcock,  for  the  appellant. 

Guy  jB.  Moore  and  Stone  (&  Hanavan^  for  the  respondent. 

Stover,  J. : 

This  action  is  brought  to  recover  damages  alleged  to  have  been 
received  through  the  negligence  of  the  defendant. 

Plaintiff  is  a  laborer,  and  at  the  time  of  the  accident  was  engaged 
in  the  service  of  the  defendant  in  raising  bents  for  a  trestle  work. 
The  bents  were  raised  by  a  winch  or  windlass  set  upon  timbers. 
The  bents  consisted  of  a  sill  or  bottom  stick,  two  upright  posts,  one 
at  either  end,  and  a  timber  across  the  top  of  the  upright  posts,  the 
four  timbers  being  fastened  together.  The  timbers  in  use  at  the 
time  of  the  accident  were  about  twelve  by  twelve  inches;  the 
upright  posts  were  in  the  neighborhood  of  twenty  feet  long. 

The  plaintiff  was  engaged  at  the  crank  of  the  windlass;  some  one 
hallooed,  "Jump,  *  *  *  she  is  going;"  plaintiff  jumped  in 
front  of  the  crab  and  received  his  injuries. 

The  machine  or  winch  in  use  was  a  drum  around  which  a  rope 
was  wound  by  the  men  turning  the  cranks  on  each  end  of  the  rollers 
which  operated  the  drum  ])y  means  of  cogs.  The  winch  was  sup- 
ported upon  four  legs,  each  one  being  fastered  to  the  timber  upon 
which  it  rested  by  a  lag  screw.  The  timbers  to  which  the  crab  or 
windlass  was  fastened  were  six  by  twelve  inches.     In  the  operation 
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of  the  machine  a  rope  was  fastened  to  the  bent,  passed  under  a 
block  called  a  snatch  block,  and  over  the  drum  ;  the  turning  of  the 
crank  revolved  the  drum  through  the  cogs,  drew  the  top  of  the 
bent  to  which  the  rope  was  fastened,  raising  it  until  the  bent  was 
in  position. 

The  whole  apparatus  may  be  appropriately  described  as  a  wind- 
lass geared  to  handles,  the  whole  resting  in  a  framework  secured  to 
supporting  timbers.  The  snatch  block  was  an  essential  portion  of 
the  machine  in  its  operation  and  served  to  receive  the  horizontal 
strain  in  the  operation  of  the  winch.  Its  proper  place  was  directly 
under  the  drum  of  tlie  winch,  and  it  was  fastented  to  an  independ- 
ent support.  The  effect  of  this  construction  was  that  in  the  opera- 
tion of  the  machine  the  strain  was  downward  from  the  drum,  the 
strain  being  upon  the  snatch  block,  this  relieving  the  machine  from 
its  horizontal  strain  and  serving  to  draw  the  machine  more  firmly 
to  its  supports. 

The  neghgence  alleged  on  the  part  of  ^the  plaintiflE  is  that  the 
defendant  failed  to  properly  secure  the  foot  on  the  winch,  in  that  it 
was  fastened  by  lag  screws  instead  of  having  bolts  which  would 
extend  through  the  timber  and  fastened  by  nuts  on  the  under  side ; 
that  the  machine  was  dangerous  and  that  the  place  provided  was 
not  safe  to  work  in. 

The  answer  of  the  defendant  is  twofold,  namely,  fir%t^  that*  the 
defendant  had  provided  both  bolts  and  lag  screws  in  sufficient  num- 
ber for  use  in  the  operation  of  the  machine,  and,  second^  that  the 
accident  was  caused,  not  by  reason  of  the  lack  of  bolts,  but  by 
reason  of  the  neglect  of  the  emj^loyees  to  properly  adjust  the 
snatch  block  so  as  to  insure  the  proper  operation  of  the  machine. 
The  claim  of  the  defendant  was  that  the  accident  resulted  solely 
fron:  *he  neglect  of  the  coemployees  of  the  plaintiflE  to  properly 
adjust  the  snatch  block,  it  appearing  clearly  from  the  evidence  that 
at  the  time  the  accident  occurred  the  snatch  block  was  not  properly 
adjusted,  but  was  so  placed  as  to  throw  the  lateral  strain  upon  the 
framework  of  the  machine  and  tear  it  from  its  supports. 

There  is  no  claim  upon  the  part  of  the  plaintiff  that  the  defend- 
ant had  not  furnished  competent  foremen  and  other  employees  in 
the  operation,  of  this  work,  and  the  f  vidence  shows  that  those  in 
charge  of  the  machine  had  been  in8tr;.cted  where  and  how  to  place 
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the  snatch  block,  and  there  is  no  dispute  bat  that  the  purpose  of  the 
snatch  block  was  to  receive  the  horizontal  strain  in  the  operation  ot 
the  machine. 

It  appears  that  the  machine  had  been  in  use  for  some  time,  and 
that  a  great  number  of  bents  had  been  raised,  plaintiff  testifying 
that  he  had  been  at  the  work  three  or  four  weeks,  perhaps,  more  or 
less,  and  that  he  had  been  engaged  in  tipping  bents  upright  by  use 
of  the  crab  since  tliey  started  to  raise  the  trestle,  which  was  four 
or  five  days  or  a  week. 

The  court  charged  as  follows :  "  Th^re  is  no  suggestion  on  the 
part  of  the  plaintiflf  that  there  was  anything  lacking  in  the  duty  of 
the  company  so  far  as  furnishing  suitable  materials  with  which  to 
prosecute  the  work,  other  than  the  allegation  that  the  bolts  were  not 
sufficient  to  secure  the  machine.  It  appears  from  the  testimony 
in  the  case  that  the  snatch  block  was  improperly  adjusted  for  the 
purpose  of  doing  the  work.  The  claim  is  that  if  the  snatch  block 
—  and  witnesses  have  testified  to  that  —  had  been  properly  adjusted 
that  it  would  have  been  directly  under  the  drum  of  this  machine, 
and  that  applying  whatever  force  you  saw  fit  by  way  of  raising 
a  timber  would  only  make  the  machine  firmer  in  its  place,  the 
greater  the  weight  the  greater  the  solidity,  the  greater  the  stability 
of  the  machine  in  the  situation  where  it  was  placed  would  be,  and 
that  it  would  be  unnecessary,  if  the  block  was  properly  placed,  in 
the  raising  of  the  weight,  to  fasten  the  legs  of  the  machine  in  any 
manner,  either  by  bolts  going  through  the  timber  with  a  nut  on  the 
under  side,  or  by  the  use  of  lag  bblts  or  spikes  or  blocking.  It  is 
said  by  these  witnesses  tliat  the  only  necessity  for  any  support  of  the 
machine  about  the  leg  would  be  necessary  for  unwinding  the  rope 
when  yon  would  get  a  pulling  strain  on  the  machine,  that  then  it 
would  be  necessary  to  have  enough  at  the  legs  to  keep  the  machine 
from  sliding  oflE  the  timbers,  and  it  has  been  suggested  that  the  bolts 
that  were  used  were  adequate  for  that  purpose.  Upon  this  whole 
testimony  you  may  conclude,  possibly,  when  you  come  to  examine 
it,  that  the  difticulty  which  occurred,  that  the  accident  which  befell 
the  plaintiff,  was  not  due  to  the  fact  that  lag  bolts  were  used,  but 
was,  rather,  due  to  the  misplacement  of  the  snatch  block  through 
which  the  rope  ran,  and  which  gave  way  when  a  weight  was  attached 
to  the  other  end  of  it,  a  pulling  motion  on  the  machine  which  almost 
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necessarily  caused  it  to  tip  over  and  do  the  damage  complained  of. 
If  you  come  to  that  conclusion,  then  the  question  is  whether  the 
master,  whether  the  railroad  company,  had  performed  its  duty  in 
providing  a  safe  place  and  safe  materials  or  appliances  to  be  used  by 
the  men  in  doing  the  work." 

It  was  further  charged  that  the  foremen  "  went  away  from  the 
machine  without  having  it  adjusted,  without  seeing  it  adjusted, 
without  knowing  how  it  was  adjusted ;  in  other  words,  they  paid  no 
attention  to  it.  They  left  the  men,  nobody  knows  who,  to  go  on 
and  put  the  machine  in  shape  and  use  it.  That  was  the  situation." 
And  concluding:  " Now,  gentlemen,  if  you  conclude  upon  all  of 
the  testimony,  and  upon  the  history  of  the  case  as  given  by  the  wit- 
nesses, that  the  master  did  come  short  of  the  performance  of  its  duty 
in  this  respect,  and  that  the  plaintiff  was  injured  through  the  failure 
of  the  company  to  discharge  the  duty  which  it  owed  to  him  of  pro- 
viding a  safe  place  and  safe  appliances  to  do  the  work  with,  then 
the  plaintiff  is  entitled  to  recover.  If  the  defendant  performed  its 
duty,  then  he  is  not  entitled  to  recover."  The  defendant  excepted 
to  this  portion  of  the  charge  and  requested  the  court  to  charge  that 
if  either  one  of  the  foremen  referred  to  by  the  court  was  negligent 
in  not  seeing  to  it  that  the  block  was  properly  adjusted  under  the 
windlass,  that  their  negligence,  under  the  circumstances  proved, 
was  the  negligence  of  a  fellow-servant  of  the  plaintiff,  which  request 
the  court  declined  and  an  exception  was  duly  taken. 

The  defendant  also  asked  the  court  to  charge  "  that  the  defend- 
ant is  not  liable  for  a  failure  to  properly  adjust  the  snatch  block  in 
this  case,"  which  was  declined  and  an  exception  was  taken. 

This  raised  squarely  the  question  as  to  wliether  it  was  the  duty  of 
the  master  to  not  only  furnish  the  proper  appliances  for  the  purpose 
of  performing  the  work,  and  competent  foremen  to  conduct  the 
work,  but  to  see  that  the  foremen  personally  attended  to  the  detail 
in  the  performance  of  the  work.  The  theory  upon  which  the  case 
went  to  the  jury  was  that  they  might,  under  the  evidence,  find  that 
the  defendant  had  furnished  either  an  unsafe  place  or  a  defective 
appliance  for  doing  the  work. 

The  evidence  was  undisputed  in  the  case  that  at  the  time  of  the 
happening  of  the  accident  the  snatch  block,  instead  of  being  placed 
under  the  machine  where  it  properly  belonged,  had  been  placed  to 
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the  front;  that  this  wfts  an  improper  placing  of  the  snatch  block, 
and  that  the  effect  of  thus  placing  it  was  to  throw  the  horizontal 
or  lateral  strain  upon  the  machine  and  tear  it  from  its  fastenings. 
There  is  no  suggestion  that  the  machine  itself  was  imperfect,  and 
no  claim  that  the  place  was  dangerous  in  the  ordinary  operation  of 
the  machine.  The  men  had  been  instructed  how  to  place  the  snatch 
block,  but  upon  the  particular  occasion  when  this  machine  was  moved 
neither  foreman  was  present  when  the  snatch  block  was  adjusted. 
The  foreman  stated  that  he  was  there  when  the  crab  was  moved  up 
ahead  and  put  in  place,  and  he  knew  the  snatch  block  was  under 
there  when  they  moved  the  crab,  and  that  each  man  had  his  atten- 
tion called  to  watch  out  and  to  look  out.  It  does  not  distinctly  appear, 
however,  who  adjusted  the  snatch  block  on  this  occasion,  nor  how  it 
came  in  the  position  where  it  was,  but  we  do  not  think  that  this  is 
sufficient  to  charge  the  master  with  negligence.  It  has  furnished 
proper  appliances ;  it  has  furnished  competent  foremen  in  the  use 
of  this  machinery,  and  the  manner  of  performing  the  detail  of  the 
work  is  left  to  the  judgment  of  the  foremen.  The  foreman  may 
instruct  the  men  in  the  manner  of  doing  the  work,  he  may  even 
place  certain  portions  of  the  details  in  charge  of  other  employees ; 
and  if  he  does  so  his  error  of  judgment  is  not  imputable  to  the  mas- 
ter. Having  furnished  a  place  as  reasonably  safe  as  the  business  and 
employment  admits,  proper  appliances  and  competent  foremen,  it 
has  discharged  its  duty  towards  its  servant.  The  accident  undoubt- 
edly in  this  case  occurred  through  the  neglect  of  somebody  to  prop- 
erly adjust  the  snatch  block,  but  this  was  through  no  fault  of  the 
master.  The  fault  was  that  of  a  coemployee,  either  the  foreman 
failing  to  properly  adjust  it  in  the  first  instance,  or  by  the  interfer- 
ence of  some  employee  after  its  adjustment.  In  either  event  the 
master  could  not  control,  nor  did  it  fail  in  its  duty  towards  the 
servant. 

In  OuUen  v.  Norton  (126  N.  Y.  1)  the  negligence  was  predicated 
upon  the  failure  of  the  master  to  provide  a  safe  place,  there  being 
at  the  time  an  undischarged  hole  within  two  feet  of  the  spot  at 
which  the  deceased  was  ordered  to  commence  drilling,  and  in  some 
way  the  charge  was  exploded,  killing  the  plaintiff's  intestate.  It 
was  there  held  that  the  master  had  discharged  his  duty,  that  the 
negligence  of  the  foreman  was  not  imputable  to  the  master,  but  was 
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a  detail  of  the  work  which  might  properly  be  left  to  the  judgment 
of  the  foreman. 

In  Capasso  v.  Woolfolk  (163  K  Y.  472),  where  the  claim  of 
negligence  was  that  the  employer  had  not  performed  his  duty  by 
discovering  the  dangerous  character  of  the  position,  it  was  held 
tliat  such  was  a  detail  of  the  work  properly  left  to  the  judgment  of 
the  foreman. 

In  Madigaii  v.  Oceanic  Steam  Nav.  Co.  (178  N.  Y.  242)  there 
was  an  omission  to  furnish  light,  although  the  master  had  furnished 
lamps,  and  the  foreman  failed  to  see  that  they  were  lighted. 

Applying  the  principle  to  this  case,  we  have  a  master  furnishing  a 
machine  which  in  its  operation  must  be  moved  from  place  to  place,  but 
through  the  neglect  of  an  employee,  whether  foreman  or  otherwise 
—  and  the  fact  that  the  foreman  is  of  a  higher  grade  than  the 
injured  person  makes  no  difference  in  the  application  of  the  rule  — 
to  properly  adjust  the  block,  although  instructed  to  do  so,  the  plain- 
tiff is  injured.  The  master  could  have  done  nothing  more  than  it 
did.  The  machine  was  properly  built ;  there  was  no  inherent  defect 
in  the  machine  itself,  but  the  cause  of  the  accident  was  the  failure 
of  some  one  to  properly  place  the  snatch  block.  If  it  had  been  the 
failure  of  some  one  to  properly  fasten  the  end  of  the  rope  so  that 
when  the  weight  was  thrown  upon  it  it  would  slip  and  allow  the 
bent  to  fall,  it  could  hardly  have  been  claimed  that  the  master  had 
been  negligent.  Or  if  an  employee  had  improperly  placed  the 
handle  of  the  machine  so  that  it  could  not  hold  the  weight  which 
was  required,  negligence  could  hardly  be  predicated  against  the 
master ;  and  yet  these  illustrations  are  no  less  liable  to  happen  in  the 
prosecution  of  the  work  than  tlie  one  in  question.  A  holding  that 
the  master  would  be  liable  for  the  failure  of  an  employee  to  prop- 
erly adjust  the  snatch  block,  we  think,  would  extend  the  rule  further 
than  its  application  would  warrant,  and  would  go  far  towards  con- 
stituting the  master  a  guarantor  of  the  safety  of  its  servants. 

We  think  the  defendant  was  entitled  to  the  ruling  asked  for,  and 
that  the  judgment  should  be  reversed. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event  upon  questions  of  law  and  of  fact 
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In  the  Matter  of  the  Incorporation  of  The  Village  of  Webster. 

George  N.  Hawley  and  Louis  J.  Billings,  Appellants ;  George 
F.  Harris  and  Jay  R.  Hawley,  Inspectors  of  Election, 
Respondents. 

Village  election  —  earnxua  ofwtes  (u  to  its  incorporation — proper  method  of  dealing 
with  marked  ballote,  ballots  foUied  together  and  surplus  hdllots. 

At  the  close  of  a  village  election,  to  determine  whether  the  village  should  be 
incorporated,  the  ballots  were  counted  without  unfolding  thorn.  One  hundred 
and  six  ballots  were  then  found  and,  it  appearing  from  the  poll  list  that  107 
persons  had  voted,  a  second  count  was  made  with  like  result.  The  ballots 
were  then  unfolded  and  during  this  process  two  ballots  for  incorporation  were 
found  folded  together  in  such  a  manner  as  to  indicate  tliat  they  had  been  cast 
by  a  single  voter.  One  of  these  ballots,  together  with  one  in  which  the  printed 
word  "against"  had  been  stricken  out  and  the  word  *'  for  "  written  in  its  stead, 
were  laid  aside  by  the  inspectors.  When  the  remaining  ballots  were  canvassed, 
it  was  found  that  they  numbered  one  hundred  and  seven,  of  which  fifty- four 
were  "For  Incorporation"  and  fifty-three  "Against  Incorporation."  The 
inspectors  of  the  election  filed  a  certificate  showing  that  one  hundred  and  nine 
ballots  were  cast;  that  two  ballots  "  For  Incorporation  "  were  rejected;  that  of 
the  remaining  ballots  fifty-four  were  "For  Incorporation** and  fifty-three  were 
"  Against  Incorporation"  thus  leaving  a  majority  of  one  "For  Incorporation." 

Held,  that  the  inspectors  erred  in  the  declaration  of  the  result  and  that  the  elec- 
tion should  be  set  aside; 

That,  while  it  was  possible  that  the  folded  ballot  and  the  surplus  ballots  might 
have  been  so  united  as  to  preserve  one  hundred  and  seven  legal  votes,  it  was 
also  quite  as  possible  that  there  were  two  surplus  ballots  and  an  illegal  ballot, 
leaving  only  one  hundred  and  six  legal  votes,  of  which  fifty-three  had  been 
cast  against  the  proposition,  thus  making  the  result  a  tie. 

QuarCf  whether  under  section  1 1  of  the  Village  Law  (Laws  of  1897,  chap.  414) 
construed  in  connection  with  section  87  of  the  Town  Law  (Laws  of  1890,  chap. 
669,  §  89,  as  renumbered  by  Laws  of  1897,  chap.  481,  and  amd.  by  Laws  of 
1899,  chap.  168),  the  inspectors,  upon  discovering  the  excess  of  ballots  and  the 
two  ballots  folded  togetl  er,  should  have  proceeded  in  accordance  with  subdi- 
vision 1  of  section  110  of  the  Election  Law  (Laws  of  1896,  chap.  909,  as  amd. 
by  Laws  of  1898,  chap.  835),  namely,  have  destroyed,  before  canvassing,  suf- 
ficient ballots  drawn  by  lot  to  compensate  for  the  overplus,  and  have  rejected 
both  of  the  ballots  folded  together. 

Appeal  by  George  N.  Hawley  and  another  from  a  judgment  of 
the  Connty  Court  of  Monroe  county,  entered  in  tlie  office  of  the 
clerk  of  the  county  of  Monroe  on  the  16th  day  of  July,  1904,  upon 


Digitized  by 


Google 


MATTER  OF  VILLAGE  OF  WEBSTER.  203 


App.  Div.]  Fourth  Defartment,  March,  1905. 


the  decision  of  the  court,  sustaining  the  canvass  of  an  election  held 
in  the  village  of  Webster  on  the  7th  day  of  June,  1904,  upon  a 
proposition  for  the  incorporation  of  tlie  village. 

The  election  resulted  in  a  declaration  by  the  board  of  canvassers 
that  the  proposition  for  the  incorporation  of  the  village  was  carried. 
An  appeal  was  taken  from  that  declaration,  and  upon  such  appeal 
the  county  judge  affirmed  the  declaration. 

George  D.  Forsyth^  for  the  appellants, 

J.  TF.  Barrett^  for  the  respondents. 

Stover,  J. : 

The  supervisor  and  town  clerk  of  the  town,  acting  as  inspectors 
of  election,  filed  a  certificate  of  the  canvass  of  the  ballots  cast, 
showing  109  ballots  cast,  of  which  54  were  "  For  Incorporation,"  53 
'■  Against  Incorporation,"  and  that  2  of  the  ballots  with  the  words 
"  For  Incorporation  "  thereon  were  rejected,  leaving  a  majority  of 
1  in  favor  of  the  proposition. 

When  the  polls  were  closed  the  poll  list  showed  that  107  persons 
had  voted;  the  ballots  cast  were  counted  without  unfolding  and  106 
were  found  ;  a  second  count  was  made  with  like  result ;  the  ballots 
were  then  unfolded;  during  the  process  of  unfolding  2  ballots 
for  incorporation  were  found  folded  together,  that  is,  they  had  been 
folded  •together  in  the  act  of  folding,  and  had,  therefore,  been 
cast  by  one  person ;  1  of  these  was  laid  aside  by  the  inspectors. 
Another  ballot  in  which  the  printed  word  "  against "  was  marked 
off  and  tlie  word  "  for "  written  in  its  stead  was  also  laid  aside. 
When  the  remaining  ballots  were  counted  and  canvassed  there  were 
found  to  be  107,  of  which  54  were  "for"  the  proposition  and  53 
** against"  it.  It  thus  appears  that  there  were  109  votes  in  the  box, 
an  excess  of  2  over  the  poll  list. 

Section  11  of  the  Village  Law  (Laws  of  1897,  chap.  414)  provides 
that  the  inspectors  of  election  "shall  possess  all  the  powers  con- 
ferred by  law  upon  a  board  of  inspectors  of  election  at  a  town 
meeting  so  far  as  the  same  are  applicable ; "  and  section  14  pro- 
vides :  "  Immediately  after  the  closing  of  the  polls  of  the  election 
the  board  of  inspectors  shall  canvass  the  ballots  cast  thei-eat,  and 
make  and  sign  a  certificate     *    ^     *     showing     *     ^     *     tjj^ 
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whole  number  of  such  ballots,  the  number  for  incorporation  and 
the  number  against  incorporation." 

Subdivision  1  of  section  110  of  the  Election  Law  (Laws  of  1896, 
chap.  909,  as  amd.  by  Laws  of  1898,  chap.  335)  prescribes  the  pro- 
ceedings in  case  the  ballots  found  in  anj'  box  shall  be  more  than  the 
number  of  ballots  shown  by  the  poll  books  and  the  ballot  clerks' 
statement  to  have  been  deposited  therein ;  and  provides  that  the 
inspectors  shall  thoroughly  mingle  the  ballots,  and  that  one  of  the 
inspectors  designated  by  the  board  "  shall,  without  seeing  the  same 
and  with  his  back  to  the  box,  publicly  draw  out  as  many  ballots  as 
shall  be  equal  to  such  excess  and,  without  unfolding  them,  forth- 
with destroy  them."  * 

The  Town  Law  (Laws  of  1890,  chap.  569,  §  39,  as  renumbered  §  37 
by  Laws  of  1897,  chap.  481,  and  amd.  by  Laws  of  1899,  chap.  168) 
directs  that  in  the  canvass  of  votes  "  like  proceedings  shall  be  had  as 
to  ballots  folded  together,  and  difference  in  number  as  are  prescribed 
in  the  general  election  law." 

It  is  contended  by  the  appellant  that  the  effect  of  section  11  of 
the  Village  Law  is  to  require  the  same  proceedings  as  obtain  in 
town  elections,  and  as  in  town  elections  the  same  proceedings  are  to 
be  had  whenever  it  appears  that  the  ballots  cast  exceed  the  number 
shown  by  the  poll  books  and  the  ballot  clerks'  statement  as  in  a 
general  election,  therefore,  under  the  provisions  of  section  11  of 
the  Village  Law  the  inspectors  should  have  followed  the  f  ule  as 
laid  down  in  the  General  Election  Law.f 

The  statute  is  not  explicit;  it  confers  the  same  powers  upon 
those  having  charge  of  the  canvass  as  in  general  elections ;  and  it 
may  be  well  said  that  conferring  no  greater  power  they  would  have 
no  greater  right  to  act  in  any  manner  than  the  inspectors  or  persons 
ill  charge  of  a  town  canvass.  But  above  this  it  is  the  province  of 
the  court  to  determine  whether  the  result  certified  is  a  fair  expres- 
sion of  the  people  and,  therefore,  it  is  proper  that  we  should  con- 

*  The  statute  further  provides  as  follows:  "If  two  or  more  ballots  shall  be 
found  in  the  ballot  box  so  folded  together  as  to  present  the  appearance  of  a 
single  ballot,  they  shall  be  destroyed  if  the  whole  number  of  ballots  in  such 
ballot  box  exceeds  the  whole  number  of  ballots  shown  by  the  poll  books  and  bal* 
lot  clerks'  statement  to  have  been  deposited  therein  and  not  otherwise."  —  [Rep. 

j%  no,  subd.  1,  as  amd.  by  Laws  of  1898,  chap.  835.—  [Rep, 
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rider  the  situation  with  the  view  of  determining  this  fact,  namely, 
does  the  canvass  as  certified  fairly  express  the  will  of  the  people? 

The  procedure  followed  at  town  meetings  as  required  by  the  stat- 
ute, in  order  to  make  the  ballots  counted  conform  to  those  shown 
on  the  poll  books  and  the  ballot  clerks'  statement,  seems  to  be  a  !fair 
manner  of  determination,  and  has  been  followed  in  all  elections  for 
many  years. 

There  can  be  no  question  that  107  persons  voted  at  this  election. 
It  appearing  that  2  ballots  were  found  folded  together  tliere  was 
a  presumption  that  they  had  been  cast  by  the  same  person,  and 
that,  therefore,  tlie  vote  of  that  person  was  illegal ;  this  is  recognized 
by  tlie  General  Election  Law,*  and  with  good  reason.  It  being 
once  shown  that  two  ballots  instead  of  one  were  deposited  by  a 
voter,  his  vote  was  presumptively  fraudulent,  and,  therefore,. both 
ballots  were  to  be  rejected  under  the  law.  This  presumptively 
fraudulent  vote,  there  being  an  excess  of  two  ballots  over  the  num- 
ber shown  by  the  poll  books  and  the  ballot  clerks'  statement,  would 
apparently  show  that  there  were,  with  the  altered  ballot  to  which  I 
have  called  attention,  3  illegal  votes  cast.  (Election  Law,  §  110,  as 
amd.  by  Laws  of  1898,  chap.  336,  and  Laws  of  1901,  chap.  654.) 
As  there  were  109  ballots  this  would  reduce  the  legal  ballots  to  106. 
But  the  canvassers  have  certified  that  there  were  107  valid  ballots 
cast,  and  in  order  to  sustain  the  result  of  the  canvass  as  certified  it 
is  necessary  to  count  54  votes  in  favor  of  the  proposition,  as  there 
were  53  votes  against  it.  If  there  were  2  illegal  votes,  that  is,  2  more 
than  appeared  upon  the  poll  books  and  the  ballot  clerks'  statement, 
and  1  of  the  ballots  cast  by  somebody  whose  name  appeared  upon 
the  list  was  fraudulent  in  that  2  ballots  were  folded  together,  there 
would  have  been  3  ballots  to  be  rejected,  leaving  106  legal  votes 
upon  the  proposition ;  this  would  result  in  a  tie,  and  the  incorpora- 
tion would  have  been  defeated. 

The  county  judge  recognized  the  fact  that  the  canvassers  had 
possibly  proceeded  in  an  irregular  manner  in  the  count,  but  arrives 
at  the  conclusion  that  the  result  would  have  been  the  same  had 
they  performed  their  duties  as  the  law  directs,  but  we  are  not  quite 
satisfied  with  this  result.  It' may  be  possible  that  the  folded  ballot 
and  the  surplus  ballots  may  have  been  so  united  as  to  preserve  107 

*§  110,  subd.  1,  as  amd.  by  Laws  of  1898,  chap.  886.— [Rjbp. 
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legal  votes,  but  this  is  not  quite  clear,  and  we  think  the  argument 
that  tliere  were  2  surplus  ballots  and  an  illegal  ballot  is  quite  as 
strongly  supported  as  tlie  otlier  theory.  At  all  eyents  it  is  not 
clearly  shown  that  the  canvass  as  certified  is  a  correct  statement  of 
tlie  result  of  the  election.  The  argument  in  favor  of  the  canvass 
is  that,  destroying  the  2  ballots  folded  together,  there  would  still  be 
left  107  ballots ;  but,  as  we  have  seen,  it  might  be  quite  possible 
that  the  2  ballots  in  excess  of  the  number  appearing  upon  the  poll 
books  and  the  ballot  clerks'  statement  might  have  been  cast  by  some 
one  other  than  the  person  casting  the  2  folded  together.  So  that  if 
the  surplus  ballots  of  2  were  to  be  rejected,  the  other  ballot  is  not 
counted  because  being  cast  by  a  pei'son  entitled  to  cast  but  1  ballot, 
but  who  had  cast  2,  it  is  rejected  for  an  entirely  different  reason  than 
those  which  appear  as  surplus  ballots.  It  is  true  that  in  the  destruc- 
tion of  the  surplus  ballots  there  is  no  purpose  of  getting  at  the  destruc- 
tion of  the  actual  excess  votes  cast,  because  that  is  an  impossibility,  but 
it  is  a  method  of  reaching  a  determination  of  a  question  in  a  practical 
way,  and  in  as  fair  a  method  as  probably  can  be  devised.  But  as 
above  stated,  the  ballots  folded  together  are  rejected  because  of  a 
presumptive  fraud,  and* the  rejection  should  be  of  both  ballots  and 
destroys  the  vote  of  1  person  ;  and,  therefore,,  it  is  impossible  for 
us  to  say  that  in  the  certificate  of  the  canvassers  the  true  result  of 
the  election  is  stated ;  for  if  2  ballots  had  been  drawn  from  the 
box  before  the  canvass,  upon  the  discovery  of  the  ballots  folded 
together  they  would  have  to  be  rejected,  and  possibly  there  would 
have  been  no  majority  in  favor  of  the  proposition. 

We  think  the  inspectors  erred  in  the  declaration  of  the  result, 
and  the  judgment  should  be  reversed. 

The  decision  of  the  county  judge  should  be  reversed  and  the 
election  set  aside,  without  costs  to  either  party  on  appeal. 

All  concurred. 

Decision  of  County  Court  reversed  and  election  set  aside,  without 
costs  to  either  party. 
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Elisha  D.  Eames,  Appellant,  v.  Barton  H.  Kellar  and  Others, 

Respondents. 

Taxpayer* $  action  —  the  city  should  be  made  a  party  toli^re  payment  for  work  dons 
under  a  contract  mt/i  it  is  enjoined  because  aldermen  are  interested  in  it, 

Wliere  a  taxpayer  in  a  city  brings  an  action  to  restrain  the  performance  of  a  con- 
tract made  on  behalf  of  tlie  city,  by  its  property  committee,  for  the  furnishing 
of  a  revolving  door  at  the  entrance  of  the  city  hall,  on  the  ground  that  certain 
aldermen  of  the  city  were  financially  interested  in  the  contract,  the  city  is  a 
necessary  party  to  the  action,  particularly  where  the  revolving  door  has  act- 
ually been  installed  and  has  become  a  permanent  portion  of  the  buildiog. 

Appeal  by  the  plaintiff,  Elisha  D.  Eames,  f roin  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Jefferson  on  the  28th  day  of  September, 
1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Jefferson  Special  Terra,  dismissing  the  plaintiff's  complaint  upon 
the  merits  and  dissolving  an  injunction  theretofore  granted  in  the 
action. 

Jcmies  A.  Wardy  for  the  appellant. 

Fl  Jf]  KeUoggy  for  the  respondents. 

Stoveb,  J. : 

The  action  is  brought  by  a  taxpayer  to  restrain  the  performance 
of  a  contract  made  between  the  defendant  Kellar  on  the  one  part 
and  the  defendants  Lawyer  and  Potter  as  a  property  committee  of 
tlie  city  of  Watertown,  by  which  the  defendant  Kellar  was  to  fur- 
nish and  erect  a  revolving  door  at  the  front  entrance  of  tlie  city 
hall  of  the  city  of  Watertown. 

Tlie  complaint  alleges  that  certain  aldermen  of  the  city  were  inter- 
ested in  the  contract ;  that  it  was,  therefore,  illegally  entered  into ; 
that  the  defendant  Kellar,  the  nominal  party  to  the  contract,  was 
not  the  real  party  interested  in  the  contract,  but  that  the  same  was 
entered  into  for  the  benefit  of  certain  members  of  the  common  coun- 
cil of  the  city.  The  city  of  Watertown  is  not  made  a  party  to  the 
action. 
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In  the  view  that  we  have  taken  of  the  case  it  is  not  necessary  to 
review  the  evidence  as  to  the  illegaUty  of  tlie  contract.  While 
there  are  several  nnexplained  features  of  the  evidence  which  might 
well  warrant  a  finding  that  membera  of  the  council  were  interested 
in  the  contract,  it  will  not  be  profitable  to  enter  upon  a  discussion  of 
the  facts. 

The  contract  was  entered  into  for  tlie  benefit  of  the  city  on  the 
one  hand,  and  the  evidence  shows  that  so  far  as  the  defendant  Kel- 
lar  is  concerned  the  city  has  received  the  entire  benefit  of  the  con- 
tract. The  door  has  been  erected ;  it  is  of  such  a  character  that  it 
has  become  a  permanent  portion  of  the  building,  and  it  is  nowhere 
claimed  that  the  contract  was  not  of  advantage  financially  to  the 
city.  But  this  action  seeks  to  annul  this  contract,  and  the  eifect 
would  be  either  to  permit  the  city  to  retain  the  property  without 
compensation  or  allow  the  defendant  to  enter  upon  the  premises  of 
the  city  and  remove  the  door.  The  defendants  have  pleaded  the 
non-joinder  of  the  city,  and  we  think  the  plea  a  good  one. 

The  result  of  a  judgment  for  the  plaintiff  in  this  action  would  be 
to  set  aside  a  contract  upon  hearing  but  one  of  the  parties,  with  no 
power  in  the  court  to  render  a  judgment  which  would  protect  the 
rights  of  both  parties.  A  complete  determination  of  this  action 
without  the  presence  of  the  city  of  Watertown  as  a  party  is  impos- 
sible; and  while  it  may  be  said  that  the  performance  of  a  contract 
in  which  a  member  of  the  common  council  is  interested  is  illegal, 
and,  therefore,  must  be  a  waste  of  public  funds,  yet  even  this  ques- 
tion cannot  be  conclusively  determined  until  the  city  has  a  right  to 
be  heard.     (  Wenk  v.  City  of  New  York,  171  N.  Y.  607.) 

Without  passing  upon  the  questions  of  fact,  we  think  the  judg- 
ment should  be  affirmed. 

All  concurred. 

Judgment  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  George  W.  Bush 

and  Henry  R.  Rodger,  Respondents,  v,  Byrox  D.  Houghton 

and  Jeremiah  T.  Dwyer,  Appellants. 

Section  20  of  the  Public  HerUth  Law,  directing  tlie  county  judge  to  fill  a  vacancy 
which  has  continued  thirty  days  in  a  eity  board  ofJmUth,  is  unconstitutional. 

That  part  of  section  20  of  the  Public  Health  Law  (Laws  of  1898,  chap.  661,  as 
amd.  by  Laws  of  1908,  chap.  383)  relative  to  the  method  of  filling  vacancies  In 
city  boards  of  health,  which  provides,  "If  the  proper  authorities  (namely, 
the  common  council,  upon  the  nomination  of  the  mayor)  shall  not  fill  any 
vacancies  occurring  in  the  membership  of  any  local  board  within  thirty  days 
-  after  the  happening  of  such  vacancy,  the  county  judge  of  the  county  shall 
appoint  a  competent  person  to  fill  the  vacancy  for  the  unexpired  term,"  tIo- 
latea  section  2  of  article  10  of  the  State  Constitution,  which  provides,  "All  city, 
town  and  village  officers,  whose  election  or  appointment  is  not  provided  for  by 
this  Constitution,  shall  be  elected  by  the  electors  of  such  cities,  towns  and  vil- 
lages, or  of  some  division  thereof,  or  appointed  by  such  authorities  thereof,  as 
the  Legislature  shall  designate  for  that  purpose.*' 

Appeal  by  the  defendants,  Byron  D.  Honghton  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  relators, 
entered  in  the  office  of  the  clerk  of  the  county  of  Oswego  on  the 
19th  day  of  November,  1904:,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  Oswego  Special  Term,  adjudging  the  rela- 
tors to  be  entitled  to  office  as  members  of  the  board  of  health  of  the 
city  of  Oswego,  N.  Y.,  ousting  and  excluding  the  defendants  from 
said  board. 

John  Tieman^  for  the  appellants. 

John  Cunneeriy  Attorney- Generaly  and  £^lisha  B,  Powell^  for 
the  respondents. 

Stover,  J. : 

Prior  to  December  3,  1901,  the  board  of  health  of  the  city  of 
Oswego  consisted  of  six  appointed  members  and  the  mayor.  On 
that  date  an  additional  member  was  appointed  by  the  mayor  and 
confirmed  by  the  common  council.  By  resignations  and  death 
vacancies  were  created  from  time  to  time,  and  on  November  24, 
1903,  the  then  mayor  of  the  city  of  Oswego  nominated  to  tlie  com- 
mon council  as  members  of  the  board  of  health,  Carl  Dans  to  suc- 
App.  Div  -Vol.  CIL        14 
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ceed  himself  and  to  serve  until  August  1,  1906 ;  Henry  R.  Rodger 
in  place  of  William  Galvin,  whose  term  expired,  also  to  serve  until 
August  1,  1906,  and  George  W.  Bush  in  place  of  Lucien  H.  Shep- 
herd, deceased,  to  serve  until  August  1,  1905.  These  names  were 
not  confirmed  by  the  common  council,  and  thereupon  the  mayor 
notified  the  county  judge  that  three  vacancies  existed  in  the  board 
of  health  of  said  city ;  that  more  than  thirty  days  liad  elapsed  since 
the  happening  of  each  of  such  vacancies;  that  he  had  duly  nomi- 
nated three  persons  to  fill  said  vacancies,  and  that  the  common 
council  had  refused  to  confirm  the  same.  Upon  receipt  of  such 
notice  the  county  judge  of  Oswego  county  appointed  as  members  of 
the  board  of  health  Carl  Dans  to  succeed  himself  and  to  serve  until 
August  1,  1906;  Henry  R.  Rodger  in  place  of  William  Galvin,  to 
serve  until  August  1,  1906,  and  George  W.  Bush  to  fill  the  vacancy 
caused  by  the  death  of  Lucien  H.  Shepherd,  to  serve  until  August 
1,  1905. 

Tiie  appointments  so  made  were  filed  in  the  proper  offices,  and 
the  relators  Bush  and  Rodger  notified  of  their  appointment;  each 
took  and  filed  his  oath  of  office  and  attended  and  participated  in 
the  meetings  of  the  board. 

At  the  time  of  the  appointments  by  the  county  judge,  Dwyer 
and  Houghton  were  performing  the  duties  and  holding  office  after 
the  expiration  of  their  respective  terms. 

On  the  2Gth  day  of  January,  1904,  James  E.  Mansfield,  having 
entered  upon  the  duties  as  mayor  of  the  city  of  Oswego,  nominated 
as  members  of  the  board  of  health  among  others  the  defendant 
Houghton  in  place  of  Lucien  H.  Shepherd,  deceased,  for  the  unex- 
pired term  ending  August  1,  1905,  and  the  defendant  Dwyer  in 
place  of  William  Galvin  who  failed  to  qualify  and  for  the  unex- 
pired term  ending  August  1, 1906.  The  common  council  confirmed 
these  nominations  the  same  day,  and  the  defendants  Houghton  and 
Dwyer  took  and  filed  their  oatlis  of  office  as  members  of  said  board 
of  health,  and  have  exercised  said  office  down  to  the  time  of  the 
trial  of  this  action. 

This  action  was  brought  by  the  Attorney-General  upon  the  rela- 
tion of  Bush  and  Rodger  to  oust  Houghton  and  Dwyer  from  their 
office. 

Section  20  of  the  Public  Health  Law  (Laws  of  1893,  chap.  661, 
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as  aind.  by  Laws  of  1903,  chap.  383)  provides  that  the  board  of 
health  in  a  city  except  as  therein  specified,  the  exceptions  not 
including  the  city  of  Oswego,  "  slmll  consist  of  the  mayor  *  *  * 
and  at  least  six  other  persons  *  *  *  who  shall  be  appointed  by 
the  common  council  upon  the  nomination  of  the  mayor  and  shall 
hold  office  for  three  yeai*s." 

A  further  provision  is  therein  made  for  the  tilling  of  vacancies  in  the 
board,  and  the  following  provision  is  made :  "  If  the  proper  authori- 
ties shall  not  fill  any  vacancies  occurring  in  the  membership  of  any 
local  board  within  thirty  days  after  the  happening  of  such  vacancy, 
tlie  county  judge  of  tlie  county  shall  appoint  a  competent  person  to 
till  the  vacancy  for  the  unexpired  term,  wliich  appointment  shall  be 
immediately  tiled  in  the  office  of  the  county  clerk,  and  a  duplicate 
thereof  filed  with  the  clerk  of  the  municipality  for  which  such 
appointment  is  made." 

Section  5  of  the  Public  Officers  Law  (Laws  of  1892,  chap.  681) 
provides  that  every  officer  with  certain  exceptions  therein  named, 
the  exceptions  not  including  the  office  under  discussion,  shall  hold 
over  and  contiime  to  discharge  the  duties  of  his  office  after  the 
expiration  of  the  term  for  which  he  sirall  have  been  chosen,  until 
his  successor  shall  be  chosen  and  qualified,  "but  after  the  expira- 
tion of,  such  term  the  office  shall  be  deemed  vacant  for  the  purpose 
of  choosing  his  successor."  And  further,  "  An  appointment  for  a 
terra  shortened  by  reason  of  a  predecessor  holding  over,  shall  be 
for  the  residue  of  the  term  only." 

Section  2  of  article  10  of  the  Constitution  provides  :  "  All  county 
officers  whose  election  or  appointment  is  not  provided  for  by  this 
Constitution,  shall  be  elected  by  the  electors  of  the  respective 
counties  or  appointed  by  the  boards  of  supervisors,  or  other  county 
authorities,  as  the  Legislature  shall  direct.  All  ciiy,  town  and  vil- 
lage officers,  whose  election  or  appointment  is  not  provided  for  by 
this  Constitution,  shall  be  elected  by  the  electors  of  such  cities, 
towns  and  villages,  or  of  some  division  thereof,  or  appointed  by 
such  authorities  thereof,  as  the  Legislature  shall  designate  for  that 
purpose.  All  other  officere,  whose  election  or  appointment  is  not 
provided  for  by  this  Constitution,  and  all  officers,  whose  offices  may 
hereafter  be  created  by  law,  shall  be  elected  by  the  people,  or 
appointed,  as  the  Legislature  may  direct." 
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The  language  of  the  Constitution  is  clear  and  under  section  5  of 
the  Public  Officers  Law  members  of  the  board  of  health  of  the  city 
of  Oswego  held  over  until  the  appointment'and  qualification  of  their 
successors. 

The  contention  of  the  defendants  is  that  the  appointment  by  the 
county  judge  was  illegal  and  in  violation  of  section  2  of  article  10, 
quoted  above. 

It  was  held  in  Matter  of  Board  of  Health  (43  App.  Div.  236)  that 
the  members  of  the  board  of  health  were  municipal  officers,  and, 
therefore,  they  are  within  the  provision  of  the  Constitution  quoted 
above.  Section  20  of  the  Public  Health  Law,  above  quoted, 
explicitly  declares:  "There  shall  continue  to  be  local  boards  of 
health     *     *     *     in  the  several  cities     *     *     *     of  the  State." 

The  evident  intent  of  the  constitutional  enactment  was  to  insure 
to  localities  the  selection  of  their  officials,  and  the  language  con- 
ferring this  right  is  not  ambiguous. 

It  is  not  contended  on  behalf  of  the  plaintiffs  that  the  Legislature 
could  confer  upon  the  county  judge  the  right  to  make  these  desig- 
nations in  the  first  instance.  It  is  and  must  be  conceded  that  the 
county  judge  is  not  an  autHority  of  tha  city  of  Oswego,  but  is  one 
of  the  authorities  of  the  county  of  Oswego. 

In  Matter  of  Lester  (21  Hun,  130)  it  was  held  that  the  recorder 
was  a  city  official,  and  although  the  boundaries  of  the  city  and 
county  of  New  York  were  identical,  yet  the  office  pertained  to  the 
city  government ;  and  while  some  of  his  lawful  functions  in  their 
nature  pertained  to  the  county  rather  than  the  city  organization,  it 
did  not  change  his  character  as  a  city  officer,  and  the  designation 
there  having  been  by  the  recorder,  he  was  held  to  be  an  authority 
of  the  city  and  not  of  the  county. 

The  further  contention  of  the  defendants  is  that  as  the  statute  in 
the  first  instance  provided  that  the  appointment  should  be  by  the  local 
authorities,  namely,  the  mayor  and  common  council,  they  having 
failed  to  perform  their  duties,  the  statute  authorizing  the  appoint- 
ment to  be  made  by  the  county  judge  does  not  deprive  the  local 
authorities  of  the  right  to  choose.  But  the  difficulty  with  this  con- 
tention is  that  the  provision  of  the  Constitution  is  imperative  and 
confers  the  right  to  appoint  without  limitation.  In  order  to  attain 
the  object  sought,  its  letter  and  spirit  should  be  followed.     The  evi- 
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dent  intent  of  the  provision  is  that  the  oflScials  should  be  chosen  by 
the  local  authorities.  Full  provision  is  made  for  the  continuance  in 
office  of  the  officials  chosen  in  this  way,  except  in  case  of  death,  and 
no  reason  for  a  departure  from  the  rule  expressly  laid  down  by  the 
Constitution  is  apparent.  For,  as  the  members  of  the  board  of  health 
hold  over  after  the  expiration  of  their  terms  until  the  appointment  and 
qualification  of  their  successors,  there  would  always  be,  except  in  case 
of  death,  a  person  chosen  by  tlie  local  authorities  to  perform  the  duties 
of  the  office,  and  no  harm  could  come  from  temporary  vacancies,  such 
as  would  be  likely  to  occur  by  reason  of  the  disagreement  of  the  mayor 
and  common  council,  there  being  sufficient  members  of  the  board 
left  to  discharge  the  duties  of  the  office. 

If  the  local  authorities  are  unable  to  agree  and  the  Legislature 
deemed  it  expedient  to  provide  other  authority  to  act,  it  was 
restricted  by  the  plain  provisions  of  the  Constitution  to  the  local 
authorities.  The  limitation  is  a  prohibition  upon  the  exercise  of  the 
appointing  power  by  any  but  the  local  authorities.  Nowhere  is 
authority  given  for  the  appointment  by  other  than  local  authorities. 
The  limitation  is  not  upon  the  first  instance,  but  no  exception  is 
made.  Officials  must  in  every  instance  be  appointed  by  the  authority 
of  the  city,  village  or  other  municipal  corporation. 

If  the  contention  of  the  plaintifiEs  were  correct  we  might  have  an 
entire  board  selected  by  reason  of  a  disagreement,  not  by  the  local 
authorities,  but  as  in  the  instance  under  discussion,  by  the  county 
judge,  who  cannot  in  any  sense  be  claimed  to  be  an  authority  of  the 
city,  but  is  plainly  an  official  of  the  county.  It  would  seem  that 
such  a  result  was  not  contemplated  in  the  framing  of  the  constitu- 
tional enactment. 

It  is  quite  as  feasible  to  select  an  appointing  power  to  act  in  case 
of  disagreement,  from  the  local  authorities  as  from  any  outside 
authority  ;  and  while  unquestionably  the  Legislature  might  provide 
for  an  appointment  by  some  authority  in  case  of  disagreement  of 
the  firet  appointing  power,  yet  it  is  expressly  limited  in  such  desig- 
nation to  the  local  authorities.  The  language  of  the  constitutional 
provision  is  not  that  the  local  authorities  shall  have  an  opportunity 
to  appoint,  but  that  the  officials  must  be  appointed  by  the  authorities 
of  the  village,  city  or  other  corporation. 

We  are  of  the  opinion  that  the  appointment  by  the  county  judge 
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was  illegal  and  in  violation  of  section  2  of  article  10  of  the  Consti- 
tution ;  that  the  persons  formerly  appointed  by  the  mayor  and  com- 
mon council  held  over  until  the  appointment  of  the  defendants  by 
the  mayor  and  the  confirmation  by  the  common  council,  and  upon 
further  compliance  with  the  statutes  they  became  members  of  the 
board  of  health  of  the  city  of  Oswego. 

The  judgment  should,  therefore,  l^e  reversed,  and  a  judgment 
dismissing  the  complaint  upon  the  merits  directed,  with  costs  to  the 
defendants. 

All  concurred. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 


Joseph   Mareian,   Respondent,   v,   Leo  H.   Robbins,  Appellant. 

Insurance  broker,  obtaining  insurance  for  his  principal  from  an  apparent  agent  of 
an  itisurance  company  —  right  of  the  principal,  where  t?te  premium  was  paid  by 
him  to  the  broker  and  by  the  latter  to  the  alleged  agent,  but  tOM  not  paid  by  the 
latter  to  the  insurance  company,  to  recover  against  the  broker — th£  broken*  must 
exercise  ordinary  care  and  prudence  and  good  faith. 

An  insurance  agent,  employed  by  a  hotelkeeper  to  act  as  a  broker  in  procuring 
a  policy  of  fire  insurance  on  the  hotel,  acts  as  the  hotelkeeper's  agent,  and  if 
such  broker  secures  a  policy  of  insurance,  from"  a  person  who  is  apparently 
an  agent  of  the  insurance  company  issuing  the  policy,  and  pays  over  to  such 
agent  the  premium  furnished  to  him  by  the  hotelkeeper,  the  fact  that  the 
policy  of  insurance  thus  obtained  is  subsequently  canceled  by  the  insurance 
company  because  the  alleged  agent  of  the  insurance  company  was  not  in  fact 
such  and  did  not  turn  over  the  premium  to  it,  will  not  render  the  broker  liable 
to  the  hotelkeeper  for  the  premium,  unless  it  is  found  that  the  broker  acted 
negligently  or  in  bad  faith  toward  the  hotelkeeper. 

An  agent,  undertaking  to  perform  services  for  his  principal,  does  not  warrant 
that  he  will  commit  no  mistake  or  error  in  performing  such  services,  but 
Eimply  that  he  will  exercise  ordinary  care  and  prudence  and  will  act  in  good 
faith. 

Appeal  by  the  defendant,  Leo  H.  Robbins,  from  a  judgment  of 
the  County  Court  of  Jeflferson  county  in  favor  of  the  plaintiff, 
entered  in  the  oiEce  of  the  clerk  of  the  county  of  Jefferson  on  the 
80th  day  of  June,  1904,  upon  the  yerdict  of  a  jurjr,  and  i^lso  from 
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an  order  bearing  date  the  29th  day  of  June,  1904,  and  entered  in 
said  clerk's  office,  denying  the  defendant's  motion  for  a  new  trial 
made  iipon  the  minutes. 

A.  J,  Dewei/j  for  the  appellant. 

James  A.  Ward^  for  the  respondent. 

Stover,  J. : 

The  defendant  is  an  insurance  agent  and  broker  at  Watertown. 
PlaintifiE  requested  the  defendant  to  procure  plaintiff  a  policy  of 
insurance  for  $2,500  on  a  hotel  in  the  town  of  Worthville,  JeflEerson 
county.  The  defendant  was  not  authorized  to  take  insurance  in  the 
territory  in  which  the  property  was  situated,  but  called  upon  one 
Duncan,  who  conducted  a  general  insurance  agency  at  Watertown, 
and  obtained  from  him  a  policy  of  insurance  in  the  Mutual  Fire 
Insurance  Company  of  Syracuse,  N.  Y.  Duncan  had  obtained 
insurance  from  this  company,  had  the  policy  in  his  possession,  issued 
the  same  to  plaintiff  and  delivered  it  to  the  defendant,  who  after- 
wards and  on  the  10th  day  of  August,  1903,  delivered  the  policy  to 
the  plaintiff,  and  received  the  sum  of  sixty-nine  dollars,  less  some 
commissions  thereon,  being  the  premium  upon  the  policy. 

The  evidence  of  the  secretary  of  the  insurance  company  was  that 
the  application  was  rejected  by  the  company.  No  notice  was  given 
to  the  insured  of  the  rejection,  and  afterwards,  and  on  November 
tenth,  the  company  wrote  to  the  insured  that  the  policy  would  be 
canceled  on  the  sixteenth  of  November  for  the  non-payment  of  the 
premium. 

Upon  the  trial  evidence  was  given  as  to  the  authority  of  Duncan 
to  act  as  agent  for  the  insurance  company,  and  the  question  of  fact 
left  to  the  jury,  who  found  in  favor  of  the  plaintiff. 

The  theory  of  the  plaintiff's  action  is  that  having  employed  the 
defendant  to  obtain  the  insurance  and  he  having  failed  to  obtain 
valid  insurance  plaintiff  was  entitled  to  recover  back  the  premium, 
the  payment  to  Duncan  having  been  unauthorized. 

The  questions  of  fact  were  properly  submitted  to  the  jury,  but 
we  think  the  learned  court  erred  in  refusing  a  request  to  charge, 
offered  by  the  defendant.  The  court  had  charged  the  jury  that 
**  in  this  case,  this  inewmnoe  having  b^n  gbtftin^d  by  the  defendant 
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for  the  plaintiff,  the  defendant  acting  as  a  broker,  he  was  the  agent 
of  the  plaintiff  in  proenring  this  insurance,  and  was  not  the  agent 
of  the  company."  This  was  not  challenged,  and,  therefore,  became 
the  law  of  the  case. 

The  defendant  made  the  following  request :  "  I  ask  Your  Honor 
to  charge  the  jury  that  if  they  find  the  policy  was  invalid  at  the 
time  of  the  delivery,  tlic  defendant  is  not  liable  unless  he  has  used 
negligence,  bad  faith  and  dishonor.  The  Court :  I  will  not  charge 
on  that  subject,  I  -think ;  I  will  submit  the  case  to  the  jury."  The 
defendant  duly  excepted  to  the  refusal  to  charge. 

The  court  had  nowhere  instructed  the  jury  on  the  subject  of  the 
duty  of  the  defendant  as  agent  or  the  limitation  of  his  liability,  and 
the  proposition  of  law  preseiited  was  correctly  stated,  we  think,  in 
the  request  of  the  defendant. 

The  law  was  correctly  stated  by  the  court  that  the  defendant  act- 
ing as  a  broker  was  the  agent  of  the  plaintiff.  {Crowfi  Point  Iran 
Co.  V.  ^tna  Ins.  Co.,  127  N.  Y.  608.)  So  the  defendant  could  not 
be  held  liable  unless  he  had  acted  either  negligently,  in  bad  faith  or 
dishonestly.  He  was  not  undertaking  to  guarantee  the  insurance, 
but  undertook  to  procure  for  plaintiff  a  policy.  He  went  to  an 
established  insurance  ageiit  and  paid  the  premium  for  tlie  policy, 
but  it  turned  out  that  either  from  the  dishonesty  of  the  agent  or 
some  other  circumstance  not  in  any  way  controlled  by  the  defendant, 
the  presumed  agent  did  not  pay  over  the  premium  to  the  company, 
and  by  reason  of  this  action  the  policy  was  canceled.  There  was 
no  allegation  of  bad  faith  or  negligence,  and  no  proof  was  given  of 
either  ;  but  the  jury  were  instructed  that  if  Duncan  had  not  the 
authority  to  receive  funds  for  the  insurance  company  then  the  pay- 
ment to  him  by  the  defendant  was  unauthorized,  and  the  plaintiff 
would  be  entitled  to  recover.  The  jury  might  have  found  under 
the  evidence  that  the  defendant  was  a(*.ting  in  the  utmost  good  faith, 
supposing  that  Duncan  had  the  right  to  receive  the  money,  that 
everything  he  did  was  without  improper  motive,  for  the  purpose 
nnd  with  the  intention  of  procuring  a  valid  insurance  for  the  plain- 
tiff. Having  in  good  faith  and  in  the  exercise  of  proper  care 
obtained  a  policy  from  one  who  was  apparently  an  agent  of  the 
company,  and  in  good  faith  paid  over  the  premium  to  him,  he  had 
performed  the  duty  that  he  had  undertaken  for  the  plaintiff  and 
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had  furnished  Iiim  with  a  policy  of  insurance.  Unless  he  was  act- 
ing in  bad  faith  or  negligently,  he  was  not  responsible  to  the  plain- 
tiff if  the  policy  was  subsequently  canceled. 

An  agent  undertaking  to  perform  services  for  his  principal  does 
not  warrant  that  he  will  commit  no  error  or  mistake,  but  his  under- 
taking is  that,  so  far  as  he  can,  exercising  ordinary  care  and 
prudence,  and  acting  in  good  faith,  he  will  serve  his  principal.  As 
applied  to  this  case  the  jury  should  have  been  instructed  that  unless 
they  found  either  negligence,  bad  faith  or  dishonest  practice  con- 
nected with  this  transaction  on  the  part  of  the  defendant,  the  plain- 
tiflFwasnot  entitled  to  recover;  and  fortius  error  the  judgment 
should  be  reversed. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event,  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein. 


Town  of  Clarendon,  Respondent,  v.  Medina  Quarry  Company, 

Appellant. 

Highyioy  —  right  of  an  abutting  owner,  owning  tJis  fee  thereof   to  quarry  stone 
under  the  surface  of  the  road  —  under  what  conditions  it  may  be  done. 

In  an  action  brought  by  a  town  against  a  quarry  company  to  restrain  the  latter 
from  interfering  with  a  highway  in  the  town,  it  appeared  that  the  quarry  com- 
pany owned  in  fee  simple  a  large  tract  of  land  across  which  the  highway 
extended,  the  fee  of  which  highway,  subject  to  the  public  easement  therein,  was 
owned  by  the  quarry  company;  that  from  ten  to  twelve  feet  below  the  surface  of 
the  highway  there  was  a  quantity  of  stone  from  twelve  to  twenty  feet  in  thick- 
ness; that  the  length  of  the  quarry  along  the  highway  was  about  eight  hundred 
feel;  that  former  owners  of  the  quarry  had  extended  their  excavations  into  some 
part  of  the  highway  and  that  the  defendant  intended  to  continue  the  excavation 
further  across  the  highway  and  to  construct  for  the  purposes  of  public  travel 
a  temporary  public  road  outside  the  limits  of  the  highway.  The  highway  was 
four  rods  in  width  and  was  located  in  the  country  and  was  not  used  by  very 
many  people. 

The  action  resulted  in  a  judgment  providing  *'  that  the  defendant*  be  perpetually 
enjoined' and  restrained  from  digging  or  making  any  excavations  in  orobstruct- 

*  This  is  •'  plaintiff  "  in  record.  -  [  Rep. 
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ing  the  highway  in  any  manner;  provided,  however,  that  the  defendant  shall 
have  the  right  to  quarry  out  the  stone  underneath  the  said  highway,  hut  while 
doing  su  it  must  umiutain  the  same  open  to  the  passage  of  the  public  and 
unobstructed  to  the  full  width  of  the  highway,  and  keep  the  same  in  a  safe 
and  passable  condition  and  not  interfere  with  the  free  and  uninterrupted  use  of 
said  highway  for  public  travel  or  the  working  and  control  of  said  highway  by 
the  highway  commissioner  of  said  town." 

Held,  that  the  quarry  company,  having  the  fee  to  the  land  wiihiu  the  highway 
limits,  liad  a  legal  right  to  remove  the  stone  thereunder,  but  that  the  public 
easement  thereon  should  not  be  unnecessarily  interfered  with  by  the  quarry 
company  in  exercising  its  right  to  quarry  the  stone; 

That  the  better  way  in  which  to  preserve  the  rights  of  the  town  and  of  the  quarry 
company  would  be  to  require  the  defendant  to  build  and  keep  in  good  condi- 
tion a  temporary  road  adjacent  to  the  highway; 

That  in  case  this  was  not  acceptable  to  the  town  the  quarry  company  should 
only  be  required  while  quarrying  under  the  highway  to  keep  a  passageway 
open  within  the  limits  of  the  highway,  upon  the  surface  of  the  ground  or  by 
bridges,  of  sufficient  width  to  enable  teams  to  pass  each  other  thereon  and  to 
keep  such  passageway  in  good  repair; 

That  it  could  not  rea.sonably  be  required  to  keep  such  passageway  on  the  ground 
open  for  the  full  width  of  the  highway  or  to  bridge  the  highway  for  its  full 
width; 

That  the  quarry  company  should  be  required  to  give  a  l)ond  to  protect  the  town 
against  loss  growing  out  of  injuries  to  person  or  property  by  reason  of  the 
temporary  obstruction  of  the  highway  and  also  for  the  restoration  of  such 
highway; 

That  the  quarry  company  should  be  required  to  complete  the  quarrying  within 
a  reasonable  time  after  it  was  begun. 

Stover,  J.,  dissented. 

Appeal  by  tlie  defendant,  the  Medina  Quarry  Company,  from  a 
judgment  of  tlie  Supreme  Court  in  favor  of  tlie  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Orleans  on  the  22d  day  of 
April,  1904,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
an  adjourned  term  of  the  Orleans  Special  Term,  granting  an  injunc- 
tion against  the  defendant;  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  10th  day  of  June,  1904,  denying  the  defend- 
ant's motion  to  modify  said  judgment  and  for  other  relief. 

John  J,  Ryaii^  for  the  appellant. 
Isodc  S,  Signor^  for  the  respondent. 

Williams,  J. : 

The  judgment  and  order  should  be  modified  as  hereinafter  indi" 
cated,  ^nd  as  modified  affirmed,  without  coats  to  either  party. 
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The  defendant  was  organized  in  March,  1902,  and  is  engaged  in 
the  bnsiness  of  quarrying  and  selling  Medina  sandstone  from  qnar- 
ries  in  the  plaintiff  town,  and  is,  and  since  ijts  organization  has  been, 
the  owner  in  fee  simple  of  a  large  tract  of  land  in  said  town,  in  and 
upon  which  are  valuai)le  deposits  of  the  sandstone  before  referred 
to.  Extending  across  this  tract  of  land  in  an  easterly  and  west- 
erly direction  is  a  highway  of  said  town,  four  rods  wide.  The 
defendant  is  the  owner  of  this  land  within  the  limits  of  the  high- 
way, in  fee  simple,  subject  only  to  the  public  easement  for  highway 
purposes.  The  stone  under  the  highway  lies  from  ten  to  twelve 
feet  below  the  surface  of  the  ground,  and  is  from  twelve  to  twenty 
feet  in  thickness.  In  order  to  remove  the  stone  it  will  be  necessary 
to  excavate  from  thirty-two  to  forty  feet  below  the  surface  of  the 
ground.  The  length  of  the  quarry  along  the  higliway  is  about 
eight  hundred  feet.  The  highway  is  in  the  country  and  not  used 
by  a  great  many  people.  Former  owners  of  the  quarry  had  exca- 
vated into  some  part  of  the  highway,  and  there  is  no  doubt  that  the 
defendant  intended  to  continue  the  excavation  further  across  the 
highway,  constructing  temporarily  a  road  for  public  travel  outside 
the  limits  of  the  highway  as  laid  out  and  theretofore  used. 

This  action  was  commenced  to  restrain  such  interference  with  the 
highway  and  resulted  in  the  judgment  appealed  from,  which  pro- 
vided "  that  the  defendant*  bo  perpetually  enjoined  and  restrained 
from  digging  or  making  any  excavations  in,  or  obstructing  the 
highway  in  any  manner;  provided,  however,  that  the  defendant 
shall  have  the  right  to  quarry  out  the  stone  nndenieath  the  said 
highway,  but  while  doing  so,  it  must  maintain  the  same  open  to 
the  passage  of  the  public  and  unobstructed  to  the  full  width  of  the 
highway,  and  keep  the  same  in  a  safe  and  passable  condition,  and 
not  interfere  with  the  free  and  uninterrupted  use  of  said  highway 
for  public  travel,  or  the  working  and  control  of  said  highway  by 
the  highway  commissioner  of  said  town." 

After  the  entry  of  the  judgment  the  defendant  made  a  motion  at 
a  Special  Term,  held  by  the  justice  who  tried  and  decided  the  case, 
to  modify  the  judgment  so  as  to  permit  a  practical  quarrying  of 
the  Btone  under  the  highway,  but  the  motion  was  denied  and  order 
entered.     The  appeals  are  from  the  judgment  and  this  order. 

♦This  is  " plaintiff"  in  reconJ,  —  [Rbp. 
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It  cannot  be  denied  that  the  defendant  has  a  legal  right  to  quarry 
and  take  the  stone  from  under  the  highway.  It  has  the  fee  to  the 
land  within  the  limits  of  tlie  highway,  and  may  remove  the  stone. 
The  public  has  a  legal  right  to  nee  the  land  for  highway  purposes, 
and  this  right  must  not  be  unnecessarily  interfered  w4th  by  the 
defendant  in  quarrying  and  taking  out  its  stone.  So  far  the  par- 
ties do  not  disagree,  and  no  authorities  need,  therefore,  be  cited 
to  sustain  tlie  proposition.  The  only  question  in  dispute  is  as  to 
the  manner  in  which  the  quarrying  may  be  done  so  as  to  pro- 
tect defendant's  property  rights  and  enable  it  to  remove  the  stone 
and  yet  not  unnecessarily  interfere  with  the  public  use  of  the 
land  for  highway  purposes.  The  plaintiff's  claim  is  expressed  in 
the  terms  of  the  judgment  made  by  the  court,  but  the  injunc- 
tion provided  for  by  such  judgment,  instead  of  regulating  the 
doing  of  the  work  so  as  to  protect  the  public  rights  in  the  high- 
way, practically  prohibits  the  quarrying  of  tlie  stone  entirely.  It 
provides  for  a  perpetual  injunction  against  a?iy  excavation  in,  or 
obstruction  of,  the  highway  in  any  manner,  and  then  permits  the 
quarrying  of  the  stone^  provided  that,  while  the  work  is  being  done, 
the  highway  is  maintained  open  and  unobstructed  to  its  full  width 
and  there  is  no  interference  with  its  uninterrupted  use  for  public 
travel  or  work  or  control  by  the  commissioner.  It  is  quite  apparent 
that  the  quarrying  cannot  be  done  without  some  obstruction  and 
interference  with  the  highway  in  807ne  part  of  its  width  of  four 
rods.  The  highway  is  in  the  country,  is  little  traveled,  and  there 
is  no  reason  why  it  should  be  kept  open  to  its  full  width  while  the 
quarrying  is  going  on,  or  if  bridged,  why  the  bridge  should  be  four 
rods  wide.  Much  the  safer  and  better  way  to  take  care  of  the  travel 
while  the  quarrying  is  being  done,  w^ould  be  to  build  a  road  south 
of  and  adjacent  to  the  highway  and  use  that.  The  defendant  would 
have  to  prepare  and  keep  such  road  in  good  condition.  Very  likely 
the  commissioner  cannot  be  compelled  to  permit  such  a  temporary 
change  in  the  roads,  but  if  he  would  do  so  it  would  simplify  mat- 
ters very  materially.  In  case  of  his  refusal  to  accept  such  tempo- 
rary road,  the  defendant  should  only  be  required  while  quarrying 
to  keep  a  passageway  open  within  the  limits  of  the  highway  upon 
the  surface  of  the  ground,  or  by  bridges  of  width  sufficient  to 
enable  teams  to  pass  each  other  thereon  and  keep  it  in  good  repair. 


Digitized  by 


Google 


TOWN  OF  CLARENDON  v.  MEDINA  QUARRY  CO.    221 

App.  Div.]  Fourth  Department,  March,  1905. 

It  could  not  reasonably  be  required  to  keep  this  passage  on  the 
ground  open  four  rods  wide  or  to  bridge  the  highway  to  its  full 
width  of  four  rods.  Provision  should  also  be  made  for  protecting 
the  town  against  loss  growing  out  of  injuries  to  persons  and  prop- 
erty by  reason  of  the  temporary  obstruction  and  interference  with 
the  highway  and  public  travel  thereon  while  the  quarrying  is  being 
done  and  also  for  its  restoration.  There  should  be  a  bond  given 
for  this  purpose  in  sufficient  penalty  and  with  adequate  sureties. 
The  quarrying  should  also  be  completed  within  a  reasonable  time 
after  it  is  begun,  so  that  the  obstruction  and  interference  with  the 
highway  and  travel  thereon  may  be  temporary  and  in  no  way  perma- 
nent Such  temporary  interference  with  highways  even  in  villages 
and  cities  is  frequently  permitted  and  indeed  is  never  refused  in  the 
interests  of  public  improvement  and  private  enterprise,  and  we  see 
no  reason  why  the  defendant  should  not  be  permitted  to  quarry  the 
stone  under  this  highway,  so  as  to  reap  the  benefit  derived  from  the 
sale  thereof,  and  to  enable  the  public  to  have  the  use  of  the  stone. 
Some  inconvenience  will  be  suflFered  by  the  public,  but  making  that 
as  small  as  possible  and  protecting  the  town  from  loss,  we  should 
permit  the  quarrying  to  be  done. 

The  judgment  and  order  appealed  from  should  be  so  far  modified 
as  to  permit  the  defendant  to  quarry  its  stone  from  the  highway 
upon  the  conditions  referred  to  above,  and  as  modified  affirmed, 
witliout  costs  to  either  party  of  these  appeals. 

The  form  of  the  order  to  be  settled  before  Mr.  Justice  "Williams 
upon  notice  of  five  days. 

All  concurred,  except  Stover,  J.,  who  dissented  in  a  memorandum. 

Stover,  J.  (dissenting) : 

I  am  unable  to  concur  in  a  ipodification  and  affirmance  of  the 
judgment  as  suggested  in  the  opinion  of  Mr.  Justice  Williams. 

The  evidence  shows  that  the  quarrying  of  this  stone  involves  the 
entire  removal  of  the  roadbed  and  the  construction  of  a  new  road  ; 
and  practically  all  that  will  be  left  of  the  present  road  will  be  the 
location  ;  that  this  work  will  occupy  probably  seven  years,  and  that 
during  this  time  the  roadbed  will  be  occupied  by  the  workmen  and 
machinery  of  the  defendant  in  removing  the  soil,  preparing  for  the 
actual  quarrying,  and  then  in  the  removal  of  the  stone. 
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I  tbiiik  this  shows  that  it  is  not  a  temporary  use  of  the  higliway, 
and  that  the  contemplated  use  by  the  defendant  is  so  utterly  incon- 
sistent with  the  use  of  the  premises  as  a  highway  as  to  destroy  its 
usefuhiess  for  the  passage  of  tlie  public. 

I  find  no  fault  with  the  general  proposition  that  a  temporary  use 
of  a  highway  by  an  adjoining  owner,  under  certain  circumstances, 
is  justifiable,  but  it  must  not  unreasonably  ihterfere  witli  the  rights 
of  tlie  public.  The  fundamental  doctrine  is  that  the  public  is  at  all 
times  entitled  to  the  free  and  uninterrupted  use  of  the  highways ; 
and  tliat  any  one  seeking  to  exercise  rights  in  the  highway  must  do  so 
in  subordination  to  the  general  rights  of  the  public  as  above  stated. 

It  seems  to  me  impossible  that  a  business  such  as  quarrying  stone 
may  be  conducted  in  a  highway  for  a  number  of  years  without 
serious  interruption  to  the  rights  of  the  public,  and,  therefore,  it 
cannot  be  said  to  be  a  reasonal)le  use. 

The  proposition  may  be  summed  up  in  the  statement  that  the  use 
of  the  premises  as  a  higliway  and  as  a  quarry  are  utterly  incon- 
sistent; and  the  rights  of  the  public  being  superior,  the  subordinate 
riglit  of  the  owner  must  yield. 

The  evidence  does  not  clearly  show  the  cost  of  constructing  the 
highway  after  the  stone  shall  have  been  removed,  but  it  would  seem 
that  common  ex]>eriei]ce  would  indicate  that  such  expense  would  be 
so  great  as  to  render  the  proposed  reconstruction  impracticable. 
While  it  may  be  said  that  the  bond  may  be  of  suflScient  amount  to 
accomplish  the  rebuilding  of  the  road,  yet,  unless  we  are  satisfied 
that  it  is  practicable,  we  ought  not  to  inconvenience  the  public,  or 
put  the  town  authorities  to  tlie  hazard  of  being  compelled  to  recon- 
struct the  road  and  recover  the  cost  many  years  hereafter  from  the 
defendant  or  perhaps  its  bondsmen. 

I  think  the  judgment  should  be  affirmed. 

Judgment  and  order  modified  in  accordance  with  the  opinion 
herein,  and  as  thus  modified  aflirmed,  without  costs  of  this  appeal 
to  either  party,  the  form  of  the  order  to  be  settled  by  and  before 
Mr.  Justice  Williams  on  five  days'  notice. 
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Henry  Scott  and  Bethiar  C.  Scorr,  Respondents,  v.  Stanley 
LooKwooD  and  Jessie  Lockwood,  Appellants. 

Farm  lease  —  a  pravtsion  as  to  the  return  ly  the  tenant  of  tJie  nninber  of  oows 
leased  with  the  land  —  agreement  by  the  lessor  to  replace  **any  cow  (which)  proves 
a  failure  "  construed. 

A  lease  of  a  farm  and  of  certain  personal  property  recited  that  the  lessors 
leased  •' their  farm  consisting  of  84  acres  ♦  ♦  ♦  with  thirteen  average  cows, 
the  second  party  (the  lessees)  to  return  thirteen  cows  in  as  good  condition  as 
when  taken,  with  the  privileges  and  appurtenances,  for  and  during  the  term 
of  one  year."  Such  lease  also  provided  that  '*  if  any  cow  proves  a  failure  the 
first  party  (the  lessors)  is  to  replace  with  an  average  cow."  A  few  days  he  fore 
the  lea.se  expired  one  of  the  cows  died,  in  consequence,  as  the  jury  were  justi- 
fied in  finding,  of  the  negligence  of  the  lessees  in  allowing  it  to  eat  apples. 

J7e/d, that  the  lessors  were  entitled  to  recover  from  the  lessees  the  value  of  the 
cow  which  had  died ; 

That  the  dead  cow  had  not  proved  "a  failure  "  within  the  meaning  of  the  farm 
lease. 

McLennan,  P.  J.,  and  Williams,  J.,  dissented. 

Appeal  by  the  defendants,  Stanley  Lockwood  and  another,  from 
a  judgment  of  the  Connty  Court  of  Allegany  county,  entered  in 
the  office  of  the  clerk  of  the  county  of  Allegany  on  the  5th  day  of 
January,  1904,  upon  the  decision  of  the  court,  affirming  a  judgment 
of  the  Justice's  Court  in  favor  of  the  plaintiffs. 

Stanley  C,  Swift,  for  the  appellants. 

Harry  E,  Keller  and  J.  C,  Leggetty  for  the  respondents. 

HiscocK,  J. : 

The  plaintiffs  recovered  their  judgment  against  the  defendants 
for  the  value  of  a  cow,  and  this  appeal,  questioning  the  correctness 
of  said  judgment,  involves  an  interpretation  of  the  rights  of  tlie 
parties  under  a  fai*m  lease  made  by  the  plaintiffs  to  the  defendants. 
We  believe  that  such  interpretation  leads  to  an  affirmance  of  the 
judgment. 

The  plaintiffs  made  their  lease  of  a  farm  and  certain  personal 
property,  including  some  cows.  The  lease  and  contract  was  in 
writing  and  contained  two  clauses  which  merit  consideration.    The 
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first  one  is  to  the  effect  that  the  parties  of  the  first  part,  plaintiffs 
herein,  have  leased  "  tlieir  farm  consisting  of  84  acres  *  *  * 
with  thirteen  average  cows,  the  second  party  (defendants  lierein)  to 
return  thirteen  cows  in  as  good  condition  as  when  taken,  with  tlie 
privileges  and  appurtenances,  for  and  during  the  term  of  one  year." 
The  second  clause  is  to  the  effect  that  "  if  any  cow  proves  a  failure 
the  first  party  (plaintiffs)  is  to  replace  with  an  average  cow." 

A  few  days  before  the  lease  expired  one  of  the  cows  died.  Plain- 
tiffs did  not  replace  it  and  defendants  did  not  return  in  its  place 
another  cow.  Tliis  action  was  brought  to  recover  the  value  of  the 
cow  which  had  died,  and  defendants  urge  in  substance  that,  within 
the  meaning  of  the  lease,  this  cow  had  proved  a  "failure,"  and  that 
it  was  the  duty  of  the  plaintiffs  to  replace  it,  and  that  they  having 
failed  to  discharge  their  obligation,  defendants  in  turn  were  relieved 
from  theirs  to  return  the  cow  or  one  in  its  place. 

In  determining  the  obligation  of  the  defendants  to  return  a  cow 
in  the  place  of,  or  else  pay  for,  tlie  one  which  had  died,  we  do  not 
regard  the  clause  requiring  plaintiffs  to  replace  the  cow  as  much 
more  than  incidental.  If  the  cow  died  under  such  circumstances  as 
to  make  the  defendants  liable  for  it,  then  of  course  it  would  not  be 
the  duty  of  the  plaintiffs  to  replace  it,  and  if,  upon  the  other  hand, 
the  death  occurred  under  such  circumstances  that  the  defendants 
were  not  in  any  way  responsible  for  it  or  to  be  charged  with  its  con- 
sequences, a  recovery  cannot  be  had  against  them  for  the  value  of 
the  cow  whether  plaintiffs  replaced  it  or  not,  and  we,  therefore, 
conie  to  the  precise  and  narrow  question  whether,  upon  the  evidence 
in  this  case,  the  defendants  have  exonerated  themselves,  under  their 
contract,  from  liability  to  return  or  respond  for  the  value  of  this 
cow. 

In  discussing  this  question  we  think  that  in  behalf  of  appellants 
use  is  made  of  some  illustrations  which  are  not  applicable  and  some 
facts  assumed  which  were  not  proved.  It  is  suggested  in  substance 
that  if  lightning  had  killed  this  entire  herd  of  cattle  it  would  be 
extremely  inequitable  and  illegal  to  compel  the  defendants  either  to 
replace  or  pay  for  them.  We  shall  concede,  without  stopping  to 
decide  whether  it  is  so,  that  if  some  such  cause  as  that  suggested, 
and  for  which  the  defendants  were  in  no  manner  whatever  respon- 
sible, had  destroyed  the  entire  herd  of  cattle,  the  defendants  would 
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not(  be  ^compelled]  to  >repkLoe  or  pay  fortbem.  Bttt  that,  as\vB  sliall 
see,  is  not  tbkcasa 

Ndther  cau  it  be  said  that  the  cow  died  without  any  negligence 
upon  the  •  part  of  the  defendants.  There  is  nothing  whatever  to 
show  tliat  the  jnry  in  the  Justiee's  CoiTrt  made  any  sncb- finding  as 
that.  Upon  tiie  other  band,  this  court  imist  assnnie,  in  tlie  consid* 
eration  of  their  general  verdiet^  tiiat*  they  found  directly  the  ooii^ 
trary,  and  that  leads  lis  to  a  biTcf  review  of  the  evidence. 

IJhe  evidence  wamwarts^  if!  it  does  not>  absolutely^  reqiriro,  tlie  con-* 
closion  tliat:tlie  cow  died  as' tiie  result  of  eating- apples  while  it  was 
in  tiie  castodJA  of  the  defendantfe  and  upon  the  farm  wbieH  they 
bad  leased  and  were  operating.  The  jury  had  a  right  to  find  that' 
this  caused  the  death,  and  that  it  was  negligence  for  tlie  defendants 
to  allow  the  cow  to  bo  wliere  it  would  get  improper  food  which 
would  cause  its  death.  This  was  one  of  the  issues-which  the  evi- 
dence presented  to  the  jiiry.  The  pleadings  were  broad'  enough 
to  cover  that  issue,  and  tJJC  objection  that  evidence  tending, to  show 
uegligence  upon  the  part  of  the  defendants  was  not  admissible  was 
distinctly  raised  upon  the  trial  and  overruled-  There  was  nooharge 
to  the  jnry,, and,  tbereforo,  nothing- upon  the  record  to  show  what 
questions,  were  submitted,  to  or  passed  upon  by^  them,  and*  weninat- 
assnnie,  fortbe  purpose  of  upholding*  the  verdiot'and  the  judgment 
eoiered  tbereony  tbat'they  made  suoh-findingsmpon  any  of  the  issues 
wiiieli'WBre  submitted  to  them  as-  warrant^  their  verdiotl 

We,  therefore,  have  it*  not  only  tliat  the  defendants- have  not 
exonsed  tbeniselv^eB-  frowiredeliverrngthis  cowbysbowing  that  its 
desth  reaalted  fi*om  seme  cause  over  which  they  had  no 'control,  or 
by  showing  even,  that  they  were  not  negligent  as  to. causee^  within 
tbeir  control,  biittbatj  upon  the  other  hand^  theevidtnce  warranted 
the  conelnsion;  and  the  jnryhave  found,  that  they  were  negligent. 

It*  may.  be  said  that  the  learned  oounty  judge  and  the  counsel 
have  notiattempted  to  sustain  their  action  upon  this  theory.  That, 
however,  is  immaterial.  The  verdict  was  rendered  upon  all  of  the 
evidenoebofore  them,  and  upon  very  familiarprihciplte  the  plaintiffs 
hai'e  the  right  to  haveitsnstfcinedhTpon  any  theory  which  is  applicable. 

Neitheraro*  we' abli  to  see' anything  especially  inequitable  or 
unjnst  in  thef  resnlts^whieli  fl6w  f rom  this  concliision.  While  it  is 
App.  Div.— Vol.  CII         15 
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proper  enough  that  the  plaintiffs  should  bind  themselves  to  replace 
any  cow  which  proved  a  failure,  from  inherent  causes,  or  from 
causes  over  which  the  defendants  had  no  control,  it  is,  upon  tlie 
other  hand,  perfectly  proper  that  defendants  who  were  to  have  the 
use  and  custody  and  the  care  of  the  live  stock  should  assume  the 
responsibility  of  caring  for  it  properly,  and  if  they  failed  to  do 
this,  of  answering  for  the  consequences. 

The  defendants  apparently  to  this  effect  practically  interpreted 
and  construed  the  lease  and  their  rights  thereunder,  when,  as  appears 
without  contradiction,  they  voluntarily  offered  to  pay  plaintiffs  fif- 
teen dollars  for  the  cow  which  had  died  and  which  they  were  thus 
unable  to  return. 

The  judgment  is  affirmed,  with  costs. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  in  an 
opinion,  and  Williams,  J.,  who  dissented  on  the  ground  that  the 
death  of  the  cow  was  not  the  result  of  any  negligence  of  the 
defendants. 

McLennan,  P.  J.  (dissenting) : 

I  cannot  assent  to  an  affirmance  of  the  judgment  appealed  from, 
because,  as  it  seems  to  me,  while  the  amount  involved  is  not  large, 
injustice  would  result  in  this  case  and  would  involve  such  an  inter- 
pretation of  contracts  which  are  in  common  use  between  tenant  and 
owner  of  farm  lands  as  will  unsettle  the  rights  of  such  parties  as 
they  have  uniformly  been  understood  to  exist. 

By  the  judgment  the  plaintiffs  were  awarded  the  value  of  one  cow 
belonging  to  them  and  which  died  while  in  defendants'  possession 
as  tenants  of  plaintiffs'  farm  under  a  written  lease,  a  copy  of  which 
is  annexed  to  the  complaint.  The  term  of  the  lease  was  for  one 
year,  commencing  on  the  1st  day  of  November,  1901,  and  ending 
on  the  1st  day  of  November,  1902.  The  plaintiffs  agreed  thereby 
to  furnish  to  the  defendants  upon  said  farm  "  thirteen  average  cows" 
and  "  if  any  cow  proves  a  failure,  the  first  party  (the  plaintiffs)  is  to 
replace  with  an  average  cow."  The  second  party  (the  defendants) 
agreed  to  pay  "  for  the  use  of  said  premises  and  rent  of  thirteen 
cows,  $195.00  to  be  paid  at  the  rate  of  $15.00  per  cow."  The 
defendants  also  agreed  "  to  return  (to  the  plaintiffs)  thirteen  cows  in 
as  good  condition  as  when  taken." 
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On  the  26th  day  of  October,  1902,  five  days  before  the  expira- 
tion of  the  lease,  one  of  the  thirteen  cows  died,  and  then  unques- 
tionably proved  "  a  failure"  under  the  terms  of  the  contract,  and  it 
is  not  claimed  that  the  plaintiffs  replaced  such  dead  cow  "  with  an 
average  cow  "  or  with  any  cow. 

Immediately  upon  the  death  of  such  cow  the  plaintiffs  caused  a 
post  mortem  examination  to  lie  made  of  her  by  a  veterinary  surgeon, 
who  was  sworn  on  behalf  of  the  plaintiffs  on  the  trial ;  he  testified  in 
substance -that  the  death  of  the  cow  resulted  from  eating  apples  which 
caused  inflammation  of  the  stomach  and  part  of  the  bowels.  Tlie 
witness  also  testified  —  and  it  was  not  controverted  —  tliat  there 
was  an  orchard  in  the  pasture  of  tlie  plaintiffs.  Under  the  proof 
made  by  the  plaintiffs  I  do  not  think  it  was  necessary  for  the  defend- 
ants to  give  evidence  tending  to  prove  that  the  death  of  the  cow  was 
caused  without  negligence  on  their  part ;  they  could  not  have  more 
effectually  established  that  proposition  than  had  already  been  done 
by  tlie  plaintiffs'  evidence,  to  wit,  that  there  was  an  orchard  in  the 
pasture  of  the  farm  which  they  rented  from  the  plaintiffs ;  that  the 
cow,  running  in  such  pasture,  had  eaten  apples,  which  caused  her 
death.  The  defendants  could  not  have  produced  evidence  which 
would  have  more  effectually  exonerated  them  from  a  charge  of  neg- 
ligence in  the  premises.  But  in  addition  it  may  be  said  that  the 
complaint,  which  is  in  writing  and  is  a  formal  document,  contains 
no  allegation  of  negligence.  The  sole  cause  of  action  alleged  is  that 
the  defendants  failed  "  to  return  to  said  plaintiffs  thirteen  cows  in  as 
good  condition  as  when  taken,"  although  said  lease  had  expired. 
The  answer  of  the  defendants,  which  is  also  in  writing,  only  puts  in 
issue  the  interpretation  of  the  lease.  It  alleges  that  by  the  terms  of 
the  agreement  if  any  cow  proved  "  a  failure  "  it  was  incumbent  upon 
the  plaintiffs  to  replace  said  cow  with  "  an  average  cow ;"  that  this 
the  plaintiffs  had  failed  to  do,  and  that,  therefore,  the  defendants  are 
not  liable. 

The  learned  county  judge,  as  appears  by  his  opinion,  affirmed  the 
judgment  upon  the  theory  that  as  the  lease  contained  the  provision, 
"  the  second  party  to  return  thirteen  cows  in  as  good  condition  as 
wben  taken,"  and  the  clause  "  if  any  cow  proves  a  failure  the  first 
party  is  to  replace  with  an  average  cow,"  it  rendered  the  meaning 
of  the  lease  '^  equivocal  and  ambiguous  and  the  interpretation  of  the 
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tvsoseotences  depends  upoaithe  mdndfl  aad  inteot  of  the  partiea.exe- 
cutiiig.  tlie  lease;  tliat  it  raised  a  question  of  fact  for. the  jury  to 
determine,  and  they  having  determined  that  fact  in  favor  of  the 
p^intiffs,  their  verdict  should  not  be  disturbed."  No  suggestion 
that  the  death  of  tlie  cow  was  due  to  the  negligence  or  inattention  of 
the  defendanitd,  or  that  upon  the  evidence  they  were  not  fully 
absolved  from  such  cliarge,  was  made  the  basis  for  suBtaining  the 
jnd^ent  by  the  Ooonty  Court,  and  no  suggestion  of  tlial;  kind  is 
made.by  respondents'  counsel  as  aground  for  sustaining,  the*  jndg' 
ment.  The  respondents'  counsel,  as  did  the  county  judge,  seeks  to 
sustain  the  plaintiffs'  right  to  recover  solely  because  of  the  provision 
iui  the  contract  which  requires  the  defendants  "to  return  thirteen 
cows.in^  good  condition  as  wlien  taken,"  tlie  county  judge  hold- 
ing: that  by  reason  of  the  otli«r  provision,  "if  any  cow  proves  a 
failure  the  first  party  is  to  replace  with  an  average  cow,"  the  con- 
tEaot  was  rendered  ambiguous,  and,  therefore,  that  it  was  permissible 
for  "the  jury  in  Justice's  Court  to  determine  what  it  meant. 

1 1  think  the  terms  of  the  lease  are  not  ambiguous ;  that  as  matter 
of .  law  its  true  meaning -may  be»  determined.  If  the  thirteen  cows 
liadi.l)een  killed  by^  lightning  in  July,  could  it  have  been  successfully 
contended  thftt  the  defendants,  niotwitlistanding  the  plaintiffs'  neglect 
to  replace  them  with  "  average"  cows,  would  be  liable  for  fifteen  dol- 
lars per  cow  as  rent  for  the«  premises,  and  abo  to  return  thirteen 
cows  at  the<  ex})jiration  of  the  term  i  The  proposition  impresses  me 
as  being  absurd  in  the  extreme.  The  same  rule^  however,  woiddi 
apply  in  the*  case  of  the- death  of  one  cow,  caused  without  fault  or 
nogtectof  the  defendants,  as  in  the  case  of  the  entire  •  lierd-  Tliie 
6ame<principleof:law  would  govern  in  the  interpretation  of  theoon- 
traot  in  theone  case  as  in  the  other.  It  seems  to  me  tluU  in  the  cajse 
of  the  death  of  the  entire  herd  or*  of  any  one  of  sneh  liord  with- 
out the  fault  OP  neglect  of  the  defendants,  that  und^r  tlie  plain  terms 
of  the  contract  it  was  incumbent  upon  the  plaintiffs  to  replace  such 
cow?  or.  cows  with  otlier  or  another  "average  cow;""  that  tlien  it 
would  be  incumbent  uipon  the  defendants  to  pay  the  specified,  rent, 
to*  wit,  fifteen  dollars  per:  cow,  and  return  such  cows  so  origrnally.or 
subsequently  delivered  to  tliein.in  as  good  condition  as  when  they 
were. received.  The  interpretation  of  the  contract  in  that  regard- 
caa'  be^  no  different  because  a  cow  died  four  days  before  the  expiran 
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tion  of  the  term  tlian  if  she  had  died  four  montlis  >bofore  said  idate. 
Tlie<  interpretation  of  the  contract,  as  evidencekl  by  the  judgment 
appealed  froiin,' made  the  defendants '  insnrers  of  tlio  cows«\whioh 
were  idelirered  to  tliem  by  the  plainttffs.  Withoiat  fanlt  or^neglect 
on  their  part  —and,  as  we  have  8een.<no  isane  of  that  kind  waataafled 
nor  was  it  suggested  in' the  brief  of  (the  respohdeiits'  connsel — ftbe 
defendants  would  be  liable  for  every  cow  which  might  die  during 
the  term  of  their  lease,  and  logicMly  wonld  be  liable  for  the  rental  of 
snch  cow,  no  matter  when  ahe  died.  It  seems  to  me.  that  the  logi- 
cal meaning  and  interpretation  of  the  contract  is  in  full  accord  with 
the  equities,  to  wit,  that  the  plaintiffs  were  obligated  to  furnish  to  the 
defendants*  thirteen  cows,  in  the  first  instance;  that  if  any  of  such 
oows :  pcoved  .a  failure  eitlier  by  death  or  otherwise,  wiiilioutilkhe 
.f&ult  *or  neglect  of : the  defendants,  the  plaintiffs. were irequiredi^to 
replace  them  witlr  ^ftai^ecage"  caws ;.  tiliat  snch  cows  so  originally  or 
Bobeeqnently  furnished^  (defendants  were  obliged  to  return  to  the  plain- 
tiffs in  as.goodoondition  as*  when  received  by  them.  Immediatb}y 
upon  the  death  'oi  the  cow  in  queblion,  it  having-  occurred  without 
the  fault  or  •  Bejiflect  of  the  defendants,  it  was  theiduty  of 'the  plain- 
tiffs to  have  replaced  said  cowwitli.an  "average  caw."  .It  then 
would  have  been'  inonmbont  upon  thoidefendants  to  have  returned 
it  together  witli  the  other  twelve  .00 ws  to  the  plaintiffs  in  as  good 
ooiidiizionas"whent  received,  by  them. 

These  considerations  leadme  to  the.  conclusion  that  thci  judgment 
Appealed  from  should  be  reversed,  with  oosts  to  tlie< appellants. 

Judgment  affirmed,  with  costs. 


Alfbed  H.  Dibble,  Hespondent,  ^.i  Ojun  Cole,  Appellant. 

IStddejiee  an  an  is»ue  as  to  a  boundary  line  —  i?ie  plaintiff* 8  grantor  may  tuHfy 
that,fohtn  he  pturehoMidi  hU  ffrantor  jtainted  out  tits  extent  of  hi*  aeeupan^. 

'In  an  action  for  a  trespass  upon  real  property,  involving  a  controversy  over 'the 
•  cUviding  line  between  the  plaintiff's  arid  the  defendant's  premises,  it  is  compe- 
tent for  the  plaintiff's  immediate  grantor  to  testify  that  when  he  porchnseditJie 
.  premises  his  vendor  pointed  out  the  extent  of  his  occupancy,  and  to  state  what 
it  was,  where  such  testimony  is  offered  specifically  as  bearing  upon  the  extent 
or  nature  of  the  possession  of  such  vendor  and  not  with  a  view  to  establishing 
the  title. 


Digitized  by 


Google 


230  DIBBLE  v.  COLE. 


Fourth  Depabtmekt,  March,  1905.  [Vol.  102. 

Appeal  by  the  defendant,  Orin  Cole,  from  a  judgment  of  the 
County  Court  of  Oswego  county  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Oswego  on  the  18th  day 
of  June,  1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  12th  day  of  June,  1903,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

George  W.  Bradnery  for  the  appellant. 

Clayton  I,  Miller  and  Irving  G.  Ilyhha^  for  the  respondent. 

Spring,  J. : 

The  parties  owned  adjoining  lots  in  the  village  of  Texas  in 
said  county  of  Oswego.  The  action  is  trespass,  and  the  contro- 
versy between  them  is  over  the  division  line  separating  their  lands. 

The  plaintiflE  became  the  owner  of  his  premises  in  1888,  by  deed 
from  his  father,  who  acquired  title  by  purchase  from  one  George 
Marsden  in  1876.  The  deeds  did  not  describe  the  premises  con- 
veyed by  metes  and  bounds,  and  the  only  surveyor  who  was  sworn 
on  the  trial  testified  that  he  was  unable  to  locate  the  boundary  lines. 
The  plaintiflE,  therefore,  sought  to  establish  his  title  to  the  premises 
by  adverse  possession  extending  back  through  his  own  occupancy 
and  that  of  his  predecessors  in  title  for  fifty  or  sixty  years.  His 
witnesses  testified  that  his  easterly  boundary,  and  which  is  the  west- 
erly boundary  of  the  defendant's  lot,  was  designated  by  a  substantial 
fence  which  had  been  in  existence  during  all  the  time  of  this  occu- 
pancy, and  that  the  other  boundaries  were  denoted  by  fences.  The 
defendant's  witnesses,  on  the  other  hand,  testified  that  there  was  no 
division  fence  between  the  parties  until  1898,  when  it  was  erected 
by  the  plaintiff.  The  plaintiff  further  testified  that  when  he  pur- 
chased he  erected  a  new  fence  on  the  precise  location  of  the  old 
fence. 

We  think  the  proof  quite  strongly  preponderates  in  favor  of  the 
plaintiff,  but  there  was  a  question  of  fact  as  to  the  exact  location  of 
the  line  or  more  properly  as  to  the  extent  of  the  occupancy  to  be 
submitted  to  the  jury. 

Marsden,  the  plaintiflPs  predecessor  in  title,  was  dead  at  the  time 
of  the  trial.  Dibble,  Sr.,  testified  that  when  he  purchased  of 
Marsden  the  latter  pointed  out  the  extent  of  his  occupancy,  indi- 
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eating  his  easterly  boundary  to  be  the  picket  fence  which  Mr.  Dibble 
testified  was  standing  at  that  time  as  the  easterly  boundary  line  of 
the  premises.  This  evidence  was  offered  specifically  as  bearing 
upon  the  extent  or  nature  of  the  possession  of  Marsden,  and  not 
with  a  view  to  establish  title.  The  evidence  was  objected  to,  and 
it  is  now  contended  that  the  reception  of  this  evidence  was  error 
prejudicial  to  the  defendant. 

We  think  the  evidence,  limited  as  it  was  to  the  extent  of  the  pos- 
session of  Marsden,  was  competent.  {Abeel  v.  Van  Odder^  36  N.  Y. 
513 ;  Skinner  v.  Odenboich^  85  Hun,  595 ;  Moras  v.  Salisbury^  48 
K.  Y.  636 ;  Harris  v.  Oakley,  130  id.  1.) 

In  these  authorities  the  distinction  is  clearly  made  between  admit- 
ting parol  evidence  or  declarations  for  the  purpose  of  establishing 
the  title  to  the  premises,  and  that  offered  which  simply  goes  to  the 
extent  of  the  possession  of  the  occupant.  That  distinction,  both  in 
the  statement  of  counsel  in  offering  the  evidence  and  in  the  character 
of  the  evidence  itself,  was  clearly  recognized  in  this  case. 

The  rule  is  thus  stated  in  Skinner  v.  Odenhach  (85  Hun,  595, 600) : 
"  The  declarations  of  the  occupants  made  upon  the  land  in  pointing 
out  the  line  were,  in  practical  effect,  evidence  only  of  the  extent  of 
their  possession  and  not  of  title  other  than  such  as  might  be  inferred 
from  the  occupancy." 

In  People  v.  Holmes  (166  N.  Y.  540)  evidence  was  excluded 
iw-hich  tended  to  show  the  actual  location  of  the  lot  line,  by  the.  con- 
duct of  the  parties,  elsewhere  than  the  true  line.  The  court  in  its 
discussion,  however,  cited  approvingly  several  of  the  authorities 
already  referred  to,  in  recognition  of  the  distinction  that  evidence 
is  competent  which  is  designated  to  characterize  the  extent  of  the 
possession  of  the  declarant,  who  is  the  owner  of  the  premises. 

Assuming,  however,  that  we  are  in  error  in  our  interpretation 
of  this  nile  of  evidence,  its  reception  was  not  prejudicial  error  in 
this  case.  Mr.  Dibble  testified  that  when  Marsden  was  designat- 
ing the  boundaries  of  his  premises  there  was  a  substantial  picket 
fence  indicating  the  easterly  division  line.  Marsden  simply  pointed 
to  this  fence  as  the  extent  of  his  location  on  the  east  and  the  other 
fences  surrounduig  the  inclosure  as  the  other  boundaries.  If  there 
was  a  fence  located  as  testified  to  by  plaintiff's  witnesses,  clearly  it 
determined  the  easterly  line  of  plaintiff's  lot.    The  only  controversy 
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betvreen  itlieipaTties  ^as^wliistlter  at  tbe  time  in< question  tliere  was 
aiiy  fence '^Initeven  fiopamtiug  tlieae  two  lotfi. 

iln 'Vonsidering,  tlterefore,  the  admissibility. of  .Marsdeu'js  declara- 
tions, ire.miBst  takeiintoflecount  the  fact  testified  i  tot  by  Dibble  tbat 
tliere  \vias  a  ifenoe.as  described  by. him.  If  therre  was  no  fence  the 
evidence  was  immaterial.  If  it  actually  existed,  then: it  defined  the 
easterly  line  between  these  parties. 

The  judgment  and  order.shouLd  beafiirnied,  witli  costs. 

All  concurred. 

Judgment  and  order  aflSrmed,  withxosts. 


The  County  of  Jiffebson,  Appellant,  v.  /The  <  County  of  Ojsweoo, 

«Kesponclent. 

A  resident  ofon»  anmtycmnmiU^tO'an  asylum  f^r  insane' eriminMis  far  unsf erne 
c<ynvmU$d.in  another  wunty — Uke  latter  county  cannot  recooer  from  ike  former 
the  expense  of  his  support — j^ect  pf,  payments  Jiaving  been  made  —  vested  rights 
under  a  statute — presumption  as  to  its  being  a  taion  rather  tlian  a  county  charge, 

SeptCDlbcr .37, 11685/ one  Briggs,  an  umnarri^  man,  liYJng  wUh  his.ru^i^ts  in 
the  town  of  Sandy  Creek,  Oswego  county,  was  indicted  by  a  grand  i Jury,  in 
Jefferson  county  for  a  crime  alleged  to  have  been  conunitted  by  him  in  said 
county.  Upon  his  arraignment  he  entered  a  plea  of  insanity,  which  resulted  in 
a  determination  that  he  ivas  insane' snti' his  continement  in  the  XJtica  asyltnn 
until  February  28,  1808.  -On  the  latter  data  lie  i^as.traasf  erred  tor  the  Asylum 
for  Insane  Criminals  tat  Aiiburn  and.  later  was  txansf erred  to  tbe  Matteawan 
State  Hospital,  where  he  has  since  been  confined.  The  county  of  Jefferson  has 
paid  for  the  support  and  maintenance  of  Brtggs  during  ti.e  entire  period,  and, 
until  1897,  was  reinlbursefd  therefor'  by  the  coanty  of  Oswego. 

Section  602  <  of  the  Code  of  Ctrmi nil  Procedure  provides*  tbat  when  ;a  pefson 
pleading  insanity  in. criminal  proceedings  is  sent  to  a. State  lunatic  tasylum 
"  the  expenses  of  sending  the  defendant  to  tbe  asylum,  of  keeping  him  there 
and  of  bringing  liim  back  are,  in  the  first  instance,  chargeable  to  the  county' 
from  which  he  was  sent,  but  the  county  may  recover  them  from  the  estate  of 
the  defendant  ff  he  have  any,  t)r  froma  Teiatlve,' town,  city  t)r  cmmty  bound  to 
provide  for  juid  maintain  him  elsewJiere." 

In  an  action  brought  by  the  county  of  Jefferson  Against  the  county  of  Oswego  to 
recover  the  amount  which  it  had  paid  for  Briggs'  support  and  maintenance 
since  1897  it  appeared  that  Briggs  had  no  estate  or  relatives  from  which  the 
expenses  of  his  support  could  be  collected. 

EM,  that  the  plaintiff  oould  not  recover; 
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That  tussuming.  that  Briggs  was  ao  indigent  insane  person,  and  that,  at  the 
commencement  of  his  qoniinemeut,  there  was  in  force  a  statute  (Laws  of 
1874,, chap.  446,  tit.  1,  §  14,  as  amd.  hy  Laws  of.  1880,  chap.  Ift4)  which 
imposed  upon  the  defendant  county  liability  for  his  maintenance,  these  cir- 
comstances  dids  not-  entitle  the  plaintiff  to  recover,  as  said  section  14  was  spe- 
cifioal^ly  repealed  by  chapter  -645  of  the! Laws  of .  1890  and  a  different  scheme 
provided  by  that  .act  Ion  the  support  of  persons  situated  as  Briggs  was; 

That  the  failure  of  the  Legislature  to  amend  that  provision  of  the  Code  of 
Criminal  Procedure,  which  provides,  '*  The  county  may  recover  them  from  the 
*  *  *  county  bonrid  to  provide  for  and  maintain  him  felsewhere,"  did  not 
establish  an  intenlion  on  the  part  of  the  Legislature  to  oontiauethe  defendant's 
liability  for  the  support  of  Briggs; 

That  the ;  plaintiff  county  did  not.acquire  by  virtue  of  section  14  of  title  1  of 
chapter  446  of  theiLaws  of  1874  any. vested  rights  against  the  defendant  which 
it  was  not  competent  for  the  Legislature  to  take  away  by  repealing  the  said 
section; 

That^  aamnaing  that  Briggs  was  a  pauper,*  the  plaintiff  was  not  entitled  to  recover, 
as,  in  the  absence  of  proof,  which  it -waa  incumbent. upon  the  plaintiff  to  pro- 
duce, that  the  board  of  supervisors  >of  the  defendant  county  had  filed  the  deter- 
mination abolishing  the  distinction  between  town  and  county  poor,  it  would  be 
presumed  that  the  support  of  Briggs  would  be  a  fcharge  upon  the  town  in  which 
he  resided  rather  than  upon  the  county; 

That  the  action  of  the  board  of  supervisors  of  the  defendant  county  in  auditing 
and  paying  for  several  years  the  claims  made  by  the  plaintiff  for  the  support 
of  Bri^ggs  did  not  constitute,  an  admission  of  liability  which  would  take  the 
place  of  other  evidence. 

McXbwna-n/P.  J.,  and' Williams,  J.,  dissented. 

Appeal  by^tlie  .plaintiff,  The  County  of  Jefferson,  from  a  judg- 
Dient  of  the  Siipreine  Canrt  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk. of  the  county  of  Jefferson  on  tlie  Ttli  day  of 
May,  1902,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
tlie  Jefferson  Special  Term,  dismtssing  tlie  plaintiff's  .complaiut 
upon  the  merits. 

IE  C.  Eraeraon^  for  tlie  appellant. 

Merrick  StoweUy  for  the  respondent. 

HiscocK,  J. : 

This  action  is  brought  to  recover  over  from  the  defendant 
the  sum  of  f 781.08,  which  the  plaintiff  paid  for  the  support 
and  maintenanee  of  one  Briggs  in  the  Matteawan  State  Hospital, 
said  'Briggs  being  a  person  under  indictment,  whose  trial  was 
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suspended  pending  his  confinement  in  such  hospital  on  account  of 
insanity. 

The  learned  trial  justice  before  whom  the  case  was  tried  held  as 
matter  of  law  that  the  plaintiff  could  not  recover  upon  the  undis- 
puted and  established  facts,  and  we  think  that  he  was  correct  in  his 
conclusions  and  that  the  judgment  should  be  affirmed. 

Briggs  was  an  unmarried  man  living  with  his  parents  in  the  town 
of  Sandy  Creek,  Oswego  county.  Upon  September  27, 1885,  he  was 
indicted  by  a  grand  jury  in  Jefferson  county  for  the  crime  of  assault 
alleged  to  have  been  committed  by  him  in  said  county.  Upon 
arraignment  he  entered  a  special  plea  of  insanity,  and  thereupon,  in 
accordance  with  the  provisions  of  the  Code  of  Criminal  Proced- 
ure-(§  658  et  seq,\  proceedings  were  instituted  to  determine  his 
sanity  or  insanity.  These  proceedings  resulted  in  the  determination 
that  he  was  insane,  and  thereupon  he  was  confined  in  the  Utica 
Asylum  until  February  28,  1888,  when  he  was  transferred  to  the 
Asylum  for  Insane  Criminals  at  Auburn,  and  later  to  the  Mattea- 
wan  State  Hospital,  where  he  lias  since  been  confined. 

The  plaintiff  was  called  upon  to  pay  and  did  pay  for  his  support 
and  maintenance  the  sum  of  $195  per  year,  in  accordance  with  the 
provisions  of  section  662  of  the  Code  of.  Criminal  Procedure.  A 
bill  for  the  amount  so  paid  each  year  was  by  it  presented  to  the 
board  of  supervisors  of  Oswego  county,  which  audited  and  allowed 
the  same  from  the  day  of  commitment  down  to  and  including  Sep- 
tember 30,  1897.  Since  tlien  the  defendant  has  refused  to  pay  said 
bills  which  have  been  presented  the  same  as  formerly. 

It  was  held  by  the  trial  court,  and  we  think  properly,  that  as  a 
matter  of  practice  this  action  might  be  maintained  against  the 
defendant  but  that  the  facts  did  not  warrant  a  recovery. 

Section  662  of  the  Code  of  Criminal  Procedure,  already  referred 
to,  provides  that  when  a  person  pleading  insanity  in  criminal  pro- 
ceedings is  sent  to  a  State  lunatic  asylum,  "  the  expenses  of  sending 
the  defendant  to  the  asylum,  of  keeping  him  there  and  of  bringing 
him  back,  are,  in  the  first  instance,  chargeable  to  the  county  from 
which  he  was  sent,  but  the  county  may  recover  them  from  the 
estate  of  the  defendant,  if  he  have  any,  or  from  a  relative,  town, 
city  or  county,  bound  to  provide  for  and  maintain  him  elsewhere." 

It  is  conceded  that  Briggs  has  no  estate  or  relative  from  which  or 
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whom  the  expenses  paid  by  the  plaintiflE  may  be  collected.  The 
plaintiff  seeks  to  hold  the  defendant  liable  upon  either  one  of  two 
theories  which  may  be  briefly  discussed. 

It  is  urged  tliat  Briggs  was  an  indigent  insane  person,  and  that 
there  was  a  general  liability  upon  the  part  of  the  defendant  county 
in  which  he  had  his  residence  to  provide  for  his  maintenance  as 
such,  and  that,  therefore,  it  was  liable  under  the  particular  circum- 
stances of  this  case  within  the  language  of  the  section  just  quoted, 
because  of  its  being  the  "  county  bound  to  provide  for  and  maintain 
him  elsewhere."  Chapter  446  of  the  Laws  of  1874  is  relied  upon  as 
imposing  upon  the  defendant  the  necessary  general  liability  for  the 
maintenance  of  Briggs.  Section  14  of  title  1  of  this  act  (as  amd.  by 
Laws  of  1880,  chap.  164)  did  make  provision  for  the  care  an'd  main- 
tenance of  a  person  in  indigent  circumstances,  not  a  pauper,  becoming 
insane,  and  we  shall  assume  tliat  said  act  did  impose  upon  the  defend- 
ant a  general  responsibility  for  the  care  of  indigent  insane  persons 
who  had  not  been  committed  to  an  asylum  in  connection  with 
criminal  proceedings.  {People  ex  rel.  Blenheim  v.  SupervisorSy 
121  N.  Y.  345.) 

We  fail  to  see,  however,  how  that  act  can  be  made  the  basis  of  a 
recovery  of  the  sum  paid  for  the  maintenance  of  Briggs  since  Sep- 
tember, 1897,  because  said  section  was  repealed  by  chapter  545  of 
the  Laws  of  1896,  and  by  said  latter  act  (§  65)  a  new  scheme  was 
devised  whereby  indigent  insane  persons,  not  in  continement  under 
criminal  proceedings,  were  to  be  maintained  at  the  expense  of  the 
State  with  a  right  to  reimbursement  from  relatives  or  friends. 

No  other  source  of  authority  for  the  recovery  of  the  aiiiount  paid 
ont  by  plaintiff  for  the  support  of  Briggs  as  an  indigent  insane 
person  has  been  called  to  our  attention  than  the  statute  thus 
repealed. 

Bnt  wliile  it  is  conceded  that  section  14  of  title  1  of  chapter  446 
of  the  Laws  of  1874  (as  amd.  8upra\  which  we  have  assumed  would 
have  made  defendant  liable  for  the  support  of  Briggs  "  elsewhere  " 
within  the  meaning  of  section  662  of  the  Code  of  Criminal  Pro- 
cedure, has  been  specifically  repealed,  and  while  we  are  pointed  to 
no  other  direct  source  of  liability  by  defendant  to  plaintiff  for  his 
support,  it  is  still  urged  that  we  may  find  such  basis  for  liability  by 
divining  what  must  have  been  the  legislative  intent  upon  this  subject. 
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It  is  reasoned  in  Bubstance  that  after  the  repeal  of  said  section  14  in 
1896,  section  062  of  tlie  Code  of  Criminal  Procedure  still  remained 
which  made  plaintiff  liable  for  the  support  of  Briggs  and  allowed  it  to 
recover  over  from  a  cou»nty  liable  for  his  maintenance  "elsewhere  ;  '* 
that  it  could  not  have  been  the  intention  of  the  Legislature  to*  make 
the  plaintiff  liable  for  the  support  of  Briggs  simply  because  he  oanie 
tliere  and  committed  a  crime  and  at  the  same  time. relieve  the 
•  defendant  where  he  resided,  but  tliat  said  Legislature  must  have 
intended  to  preserve  this  latter  liability  although  in  terms  repealing 
it.  And  support,  is  sought  for  this  argument  in  the  fact  that  sec- 
tions 22  and  26  of  title  1  of  chapter  446  of  the  Laws  of  1874, 
which  also  provide  for  the  recovery  over  by  a  county  paying  the 
expense  of  certain  insane  criminals  from  another  county  whidi 
would  have  been  boiwui  to  provide  for  them  "  elsewhere,"  were  not 
repealled.  >Itds  not  claimed  that  Briggs  was  committed  nnider  tbeee 
sections  and  tlieir  only  force  is  by  way  of  analogy.  If  it  be  admitted 
that  the  results  accomplished,  by  repealing  one  provision  and  leaving 
the  others,  do  seem  somewhat  unjust  in  this  case,  that  will  not 
empower  ns  by  construction  to  supply  the  place  of  requisite  statutory 
provisions  whicli  have  in  fact  been  repealed.  The  question  is,  was 
the  defendant  bound  to  imaiuiain  Briggs  ^^  elsewhere,"  that  is^  asiin 
ordinary  indigent  insane  person  during  the  years  in  question  2 

In  making  the  changes  in  its  soheme  of  caring  for  the  insaiie 
embodied  in  the  statute  of  1896  repealing  portions  of  the  statute 
of  1874,  whereby,  generally  speaking,  they  became  a  cliarge  upon 
the  State  instead  of  upon  localities,  tlie  Legislature  may  have  over- 
looked the  clause  already  quoted  in  Another  statute  like  the  Code 
of  Criminal  Procedure  which '  inddentally  provided  for  a  recov- 
ery over  based  upon  a  possible  general  liability  to  maintain  insane 
persons  not  criminal.  Or  it  may  have  been  deemed  proper,  in 
an  abundance  of  caution  and  under  no  circumstances  objection- 
able, to  leave  the  provisions  tliat  a  county  paying  the  expenses  of  an 
insane  criminal  sliould  be  entitled  to  get  them  back  from  a  county 
which  would  have  been  obliged  to  support  him  else^vhere,  if  any 
such  tliere  was.  That  did  not  create  a  liabiKty  if  it  did  not  exist 
and  we  do  not  think  it  did  exist  after  July  1,  1896,  when  the 
statute  of  1896  took  effect.  The  policy  for  a  time  after  July  1, 
1896,  of  still  holding  a  county  liable  in  the  case  of  an  insane  person 
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oaniiued  in  connectioa  with  criminal  prooeedinge  like  Briggs  seems 
to  stand  by  itself  and  not  at  all  to  infringe  upon  tlie  general  doc- 
trine of  relieving  counties  from  liability  for  sucli  support  "else- 
where." (Laws  of  1896,  chap.  5-1:5,  §  101 ;  Laws  of  1901,  chap.  54:6, 
aoadg.  Laws  of'  1896,  chap.  645,  §  65.) 

And.  it  is  very  significant  that  these  later  statutory  enactments 
making  .liable  the  county  sending  to  the  hospital  the  insane  criminal 
did  not  contain  any  provision  giving  such  county  aright  of  recovery 
of  said,  expenses  from  the  county  in  which  the  insane  person  liad 
bad  Lis  residence,  such  as  is  found  in  the  earlier  provisions  of  sec- 
tion 662  of  the  Code  of  Criminal  Procedure. 

Later,  apparent  doubt  of  the  justice  of  making  liable  the  county 
where  simply  an  offense  was  committed  by  a  person  afterwards  con- 
fined as  insane  made  itself  manifest  in  legislation.  Section  65  of 
cliapter  545  of  the  Laws  of  1896  was  amended  by  chapter  S80  of 
the  Laws  of  1900,  so  as  to  contain  the  provision  that  "  the  mainte- 
nance of  any  inmate  of  a  State  Iloapital  committed  thereto  upon . 
&  court  order  arising  out  of  any  criminal  action  or  proceeding 
shall  be  paid  by  the  county  from  which  such  inmate  was  com- 
mitted." By  chapter  260  of  the  Laws  of  1899,  however,  section 
101  of  chapter  545  of  the  Laws  of  1896  had  been  amended  so  as 
to  provide  that  when,  as  might  be  done^  an  insane  inmate  of  a. 
"State  Hospital"  committed  thereto  upon  tlie  order  of  a  court  of 
criminal  jurisdiction  was  transferred  to  tlie  Maitecmjoan  State  Hos- 
pital, his  expenses  should  be  paid  by  the  county  in  which  the 
criminal  cliarge  arose  or  the  conviction  or  acquittal  was  had  "if 
tbe  person  was  tlien  a  resident  of  that  county,"  and  in  otiier  cases 
should  be  a  chai*ge  against' tlie  State,  and  this  limitation  of  lia- 
bility continued  in  force  until  April  29,  1904.  (Laws  of  1900, 
chap.  380,  and  Laws  of  1904,  chap.  525,  amdg.  Laws  of  1896, 
chap.  545,  §  101.)  The  amendment  of  1904  provided  that  from 
and  after  October  1,  1904,  the  expenses  should  be  a  State  charge, 
bul  no  provision  was  made  for  the  payment  between  April  29, 
1904,  wlien  the  amendment  took  effect,  ajid  October  1,  1904. 
There  is  to  be  noted  this  difference  in  liabiUty  for  the  expenses 
of  an  insane  person  depending  upon  his  confinement'  in  the 
Malteawan  Hospital  or  some  other.  Briggs  was  originally  sent 
to  the.  State  Lunatic. Asylum  at  Utica  (which  is  described  as  a  State 
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hospital  in  these  acts),  but  he  was  trausferred  to  the  State  hospital 
at  Matteawan  upon  its  estabUshment. 

Independent  of  the  question  of  plaintiffs  liability  to  pay  at  all  for 
his  expenses  there  for  the  years  1899, 1900  and  1901,  subsequent  to 
April  6,  1899,  when  the  amendment  to  Section  101  of  the  statute  of 
1896  was  first  adopted,  which  is  not  raised,  it  hardly  seems  necessary 
for  the  Legislature  to  have  adopted  this  provision  limiting  the  lia- 
bility of  a  county  sending  to  the  hospital  an  insane  criminal  person 
to  the  case  of  a  resident  and  making  the  expense  otherwise  a  State 
cliarge,  if  during  all  of  this  time  the  law  permitted  a  county  paying 
for  a  non-resident  to  immediately  reimburse  itself  by  recovery  over 
from  the  county  of  residence. 

A  review  and  consideration  of  all  of  these  provisions  leads  to  the 
conclusion  that  after  the  repeaHng  legislation  of  1896,  already  cited, 
the  Legislature  did  not,  and  did  not  intend  to,  preserve  a  general 
liability  upon  the  part  of  counties  for  the  support  "  elsewhere  "  of 
indigent  insane  not  confined  in  connection  with  criminal  proceedings 
which  may  be  made  the  basis  of  recovery  in  this  action,  and  if  after 
said  date  of  repeal  there  be  found  remaining  somewhere  an  isolated 
clause  referring  to  such  former  general  liability,  we  think  it  is  to 
be  ascribed  to  inadvertence  rather  than  made  the  foundation  for 
attempting  to  perpetuate  by  a  process  of  statutory  construction 
provisions  which  have  been  definitely  and  specifically  repealed. 

No  authorities  are  cited  to  sustain  the  proposition  somewhat  tenta- 
tively made,  that  because  at  the  time  Briggs  was  sent  to  the  asylum 
there  existed  a  statute  permitting  the  county  of  Jefferson  to  recover 
from  the  county  of  Oswego  what  it  paid  for  his  support  and  main- 
tenance, the  former  acquired  vested  rights  against  the  latter  which 
could  not  be  impaired  by  subsequent  legislation.  It  does  not  seem 
to  us  that  this  view  can  be  successfully  maintained.  The  whole 
subject  is  controlled  by  statutory  enactment  against  the  will  or  at 
least  without  the  consent  of  the  counties.  The  county  of  Jefferson 
did  not  send  Briggs  to  the  insane  asylum  and  incur  expenses  for  his 
maintenance  there  in  reliance  upon  the  statute  that  it  might  recover 
back  said  expenses  from  the  defendant.  The  statute  provided  that 
hidependent  of  any  consent  by  said  county  Briggs  should  be  sent  to 
the  asylum  and  that  his  expenses  there  would  be  a  charge  against 
the  county  sending  him.     The  Legislature,  it  is  true,  at  that  time 
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gave  the  county  so  sending  him  a  idght  of  action  over  against  the 
county  where  he  lived,  but  this  was  not  any  element  in  or  founda- 
tion for  the  proceedings  which  resulted  in  the  original  commitment. 
It  was  a  manner  of  relief  which  at  the  time  the  Legislature  deemed 
proper  to  give  to  tlie  county  of  JeflEerson  and  there  seems  to  us  to 
be  no  doubt  that  the  Legislature  had  a  perfect  right,  if  it  wished,  to 
cancel  this  relief,  shift  the  responsibility  for  the  maintenance  of  the 
insane  criminal,  and  make  it  a  charge  eitlier  solely  upon  the  county 
of  Jefferson,  or,  if  it  saw  fit,  upon  tlie  county  of  Oswego,  or  as  a 
matter  of  fact,  as  it  has  done  since,  a  cliarge  upon  the  State  at  large. 
This  was  a  subject  for  the  consideration  and  determination  of  tlie 
LiCgislature  and  we  discover  no  element  of  contractual  or  vested 
rights  in  favor  of  the  plaintiff  and  against  the  defendant  binding 
npon  the  Legislature  and  preventing  it  from  doing  as  we  think 
it  did  do. 

In  the  second  place,  however,  it  is  urged  that  Briggs  was  a  pauper, 
and,  therefore,  his  support  was  a  charge  against  the  defendant.  We 
think,  however,  that  the  plaintiff  has  failed  to  sustain  its  action  upon 
that  theory,  assuming  that  its  premises  as  to  the  pauperism  of  Briggs 
are  well  laid. 

Under  the  general  statutory  provisions  applicable  to  the  subject 
there  was  originally,  at  least,  a  distinction  between  town  and  county 
poor  in  the  county  of  Oswego,  and  said  Briggs,  by  reason  of  his 
residence  in  the  town  of  Sandy  Creek,  would  be  a  charge  upon  tlie 
town  rather  than  upon  the  county.  The  board  of  supervisor  had 
the  power  to  abolish  this  distinction  between  town  and  county  poor 
by  making  and  filing  such  determination.  We  think  that  if  in  the 
county  of  Oswego  the  general  rule  l^ad  been  modified  and  the  dis- 
tinction in  question  abolished  by  the  afiirmative  action  of  the  board 
of  supervisors,  it  rested  with  the  plaintiff  to  give  proper  and  adequate 
proof  of  such  change.     This  it  failed  wholly  to  do. 

It  is  urged  that  the  action  of  the  board  of  supervisors  of  the 
defendant  in  auditing  and  causing  to  be  paid  for  several  years  the 
claims  made  by  the  plaintiff  for  the  support  of  Briggs  may  be  taken 
and  regarded  as  an  admission  of  liability  which  will  take  the  place 
of  other  evidence.  We  are,  however,  unable  to  assent  to  this  doc- 
trine. No  adequate  basis  for  liability  upon  the  part  of  the  defend- 
ant for  these  charges  existed,  independent  of  statutory  provision. 
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TJie  rights  aod  obligations  of  the  defeadanti  were  defined  by  sotfa 
Btatnitee,  and  we  regard  it  as  too  well  settled  to  require  ^liseiifision 
or  citation  of  authorities  that  ih»  1x>ard  of  SHperrisors  did  not  hare 
any  general  power.in  such  matter.- as;  this  to  bind  their  county  to  an 
obligation  and  liability  winch  did  not  otherwise  exist. 

In   accordance   with  these  conclusions  we  tlnnk.  the  judgment 
appealed  from  should  be  afiirmed,  with  costs^ 

Spring  and  Stovee,  JJ-,  concurred ;   Willlajhb,  ,J.,  dissented  in 
an  opinion  in  whicli  MoL£io7ANy  P.  J.,  concurred. 

Williams,  J.  (dissenting) : 

Tiie  judgment  should  b»  reversed  and  a  .new  trial  .ordered,  with 
costs  to  the  appellant  to  abide  event. 

The  action  was  brought  to  recover  amounts  paid  by  Jeffereon 
county  for  the  maintenance  of  one  Bri^gs^  an  insanfe  person;,  at 
the  State  hospital,  he  being  a  reeidecrt  of  Oswego  cotmnty..  Tlie 
trial  court  dismissed  tlie  complaint  on  the  merits.  The  action, 
was  based  upon  the- provisions  of  sections -658^662 .of  tlieGodeof* 
Criminal  Procedure. 

Briggs,  residing  in  the  town  of  Sandy.  Creeh^.Osw^o  county, 
went  over  into  the  adjoining  town  of  EUiabm*g^ . JeSwson  couirty, 
and  committed  a  criixie, .a  felony.     Ile.wBfi  indioted>ati  tha  Oyer: 
and  Terminer  in  JeflFersen  county  in  September,  16fi5y.anBd^. upon, 
being  arraigned,  a  plea  of  insanity  was  interposed  for  Mm.     Tliere- 
upon  the  court  appointed  a  commission  under  section  65S'of'the 
Code  of  Criminal  Procedure  to  etxamine  aud  report  a^  to  his  sanity. 
The  case  was  sent  to  the  Court  of  Sessions, .  and  the  commissioit' 
directed  to  report  to  that  court.     The  commission  reported  that: 
Briggs  was  insane,  and  the  court,  under  section  659  of  the  Code  of 
Criminal  Procedure,  ordered  him  committed  to.  the. State  lunatic 
asylum.     He  was  received   into   tlje   asylum   aiid  has  ever*  siiice 
remained  in  some  State  institution  for  the  insane,  and  sis  there  now. 
Section  062  of  the  Code  of  Criminal  Procedure  provided:  ''Tlie 
expenses  of  sending:  the  defendant  to  the  asylum,  of  keepii^  him' 
there  aud  of  bringing,  him  back,  are  in  the  first  instance  chargeable 
to  t\ie  county  from  winch  he  was  sent,  but  the  county,  may  recover 
tbem  from  the  estate  of  the  defendant,  if  he  itav^any^  or  from  a 
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relative,  town,  citj  or  eoontjr  hound  to  provide  for  and  maintain 
him  eLsewhera.^^ 

Thie  ftet  was  dtapter  442  of  tlie  Laws  of  1661,  and  tliis  section 
has  nev^a"  been  ehaoged  since  origindlj  enacted  in  18S1.  Pnrsnant 
to  tlie  provision  of  this  section  Jefferson  conntj  lias  every  year 
been  called  upon  by  the  State  to  pay,  and  has  paid, 'for  keeping 
Briggs  in  the  asylum  or  hoBpttal  for  the  insane.  It  lias  every 
year  presented  a  bill  for  the  amonnt  so  paid  to  Oswc^  connty, 
and  the  same  has  been  paid  down  to  and  including  the  year  1897. 
Payment  was  refused  for  tlie  years  1898  to  1901,  both  inchi- 
fiive,  and  for  the  amonnt  of  these  bills  this  action  was  bronglit. 
There  has  never  been  any  dispnte,  and  there  is  none  now,  that 
Briggs  at  and  prior  to  the  commission  of  the  crime  for  which  he  was 
indicted,  was  a  resident  of  Oswego  county ;  that  he  had  no  estate 
from  wliich  Jefferson  county  could  recover  tiie  amounts  paid  for  his 
mainteii&noe  in  the  State  asylnm  or  hospital ;  tliat  he  had  no  relative 
from  whom  sneh  recovery  could  be  had  ;  that  he  had  never  before 
he  was  indicted  been  a  pauper,  or  a  ekarge  as  such  upon  his  town 
or  county.  The  claim  always  made  and  still  made  was  and  is  that 
he  was  an  indigent  insane  |>erson,  not  a  pauper ;  tliat  is,  a  ])erson 
who  osualiy  provided  for  himself  or  was  provided  for  by  friends, 
and  wiio  needed  assistonoe  only  wfa^i  sent  to  an  asylnm  under  the 
visitation  of  insanity.  It  will  appear  from  an  examination  of  the 
statutes  and  the  adjudged  cases  tliat  tiie  county  and  not  tlie  town 
daring  all  tiie  years  since  1842,  has  been  bound  to  provide  for  the 
support  and  maintenance  of  sndi  persons  residing  within  tlie 
county  in  tlie  State  institutions  for  the  insane.  And  if  that  be 
tnie,  tlien,  under  the  pn^vision  of  the  Code  of  Criminal  Pro- 
eednre,  the  county  of  Oswego  "was  liable  to  the  county  of  Jeffer- 
son in  this  action. 

In  People  en  rel.  Blenkeim  v.  Supervisors  (121  N.  Y.  346,  349), 
O'BsisK,  J^  said:  ^'  It  will  be  seen  by  a  careful  examination  of  the 
statute  that  there  is  a  clear  and  wellndetined  difference  in  the  method 
provided  for  the  maintenance  and  care  of  pauper  lunatics,  and  that 
other  class  of  pensons  called  indigent  insane  pereons,  but  not  pau- 
pers. The  policy  of  the  State  in  regard  to  the  latter  class  is  well 
ezpreased  by  an  eminent  author  in  tlie  following  language :  ^  The 
App.  Div.— Vol.  CII.        16 
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law  of  indigence  as  distinct  from  pauperism  was  iirst  introduced 
among  our  lunacy  statutes  in  1842  (Chap.  135,  §  26).  It  was 
designed  for  the  benefit  of  that  laboring  population,  which  is  only 
self  supporting  while  employed,  etc.  Hence  such  persons  ai'e 
accorded  a  temporary  support  from  the  county  for  a  specified  time. 
*  *  *  This  support  being  a  county  charge,  cannot  as  in  tlie 
case  of  paupers,  be  cast  upon  any  particular  town  in  which  the  indi- 
gent lunatic  may  have  had  a  residence.'  (Ordronaux's  Judicial 
Aspect  of  Insanity,  87.)  " 

Sections  26  and  27  of  chapter  135  of  the  Laws  of  1842  provided 
for  the  support  and  maintenance  of  an  insane  person  for  two,  three 
and  five  years  at  the  expense  of  the  county,  when  such  person  was 
in  indigent  circumstances,  not  a  pauper,  having  an  estate  insufiScient 
to  support  himself  or  himself  and  family  under  the  visitation  of 
insanity,  and  sections  31,  32,  36,  37  and  39  provided  for  the  con- 
finement of  insane  persons  acquitted  on  the  ground  of  insanity  or 
held  under  indictment  or  sentence  for  a  crime,  and  provided  that 
the  county  from  which  such  persons  were  sent  should  pay  all 
expenses  of  his  confinement,  but  might  recover  the  amount  so  paid 
from  the  estate  of  the  insane  persons  if  they  had  any,  or  from  any 
relative,  town,  city  or  county  that  would  have  been  bound  to  pro- 
vide for  or  maintain  him  elsewhere.  It  will  be  seen  that  this  is  the 
identical  provision  contained  in  section  662  of  the  Code  of  Criminal 
Procedure  in  question  here.  (See  Supervisors  of  Onondaga  County 
V.  Morgan^  4  Abb.  Ct.  App.  Dec.  335 ;  People  v.  Supervisors  of 
Genesee^  7  Hill,  171.)  In  this  latter  case  a  definition  of  indigent 
insane  persons  was  given,  substantially  as  I  have  given  it  above, 
and  it  was  held  that  the  county  having,  under  section  26  of  the  act 
of  1842,'  paid  the  expenses  of  an  indigent  insane  person,  could  not 
recover  the  same  from  the  town  where  the  insane  person  resided, 
tlie  county  alone  being  responsible  therefor.  This  case  appears 
to  bo  fully  approved  by  the  Court  of  Appeals  in  the  Blenheim  case, 
above  cited.  Apparently  the  act  of  1842  was  not  changed  in  the 
respects  above  referred  to  until  the  enactment  of  chapter  446  of  the 
Laws  of  1874.  That  act  revised  and  consolidated  the  statutes  of 
the  State  relating  to  the  care  and  custody  of  the  insane,  the  man- 
agement of  the  asylums,  etc.,  and  repealed  all  laws  inconsistent 
therewith.     Sections    14  and   15   of  title   1   of   the  act  of  1874 
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(as  amd.  by  Laws  of  1880,  chap.  164)  were  practically  the  same 
as  sections  26  and  27  of  the  act  of  1842,  at  least  so  far  as 
the  question  we  ai-e  considering  is  concerned.  Sections  20-36  of 
title  1  of  the  act  of  1874  provided  for  the  commitment  of  the 
insane  by  criminal  process,  substantially  as  sections  Sl-^SO  of  the 
act  of  1842,  but  in  greater  detail.  Section  26  of  title  1  of  the  act 
of  1874  provided  especially  as  to  a  person  in  confinement  under 
an  indictment,  and  had  the  same  provision  in  almost  the  identical 
language  quoted  above  (Code  Grim.  Proc.  §  662),  the  language  of 
said  section  being,  "  When  such  person  is  sent  to  an  asylum,  the 
eonnty  from  which  he  is  sent  shall  defray  all  his  expenses  while 
there  and  of  sending  him  back  if  returned,  but  the  county  may 
recover  the  amount  so  paid  from  his  own  estate,  if  he  have  any.  or 
from  any  relative,  town,  city  or  county  that  would  have  been  bound 
to  provide  for  and  maintain  him  elsewhere."  Section  32  of  title  1 
of  the  act  of  1874  also  related  to  the  same  subject,  a  person  in  con- 
finement under  an  indictment,  and  provided  for  the  payment  of  the 
expenses  in  nearly  the  same  language  as  said  section  26.  Said 
section  32  was  amended  by  chapter  515  of  the  Laws  of  1884,  but 
the  general  features  of  the  section  \5rere  preserved.  Section  22  of 
title  1  of  the  act  of  1874  related  to  a  person  who  had  escaped 
indictment  or  conviction  by  reason  of  insanity,  and  provided  for 
the  payment  of  the  expenses  in  the  same  language  almost  precisely 
as  said  section  32,  and  nearly  the  same  as  said  section  26.  There 
appears  to  have  been  no  material  change  in  these  provisions  from 
1874  until  1896  when  chapter  545  of  the  laws  of  the  latter  year 
was  enacted.  That  act  related  apparently  to  the  whole  subject  of 
insanity  and  the  care 'and  custody  of  insane  persons,  and  was  desig- 
nated as  chapter  28  of  the  General  Laws.  It  repealed  all  the  pro- 
visions of  the  act  of  1874  as  to  the  insane  other  than  some  of  the 
provisions  relating  to  those  confined  under  criminal  proceedings, 
and  in  place  of  sections  14  and  15  of  title  1  of  that  act  (as  amd. 
suj>ra\  enacted  section  65,  which  provided  that  "  all  poor  and  indi- 
gent insane  persons  not  in  confinement  under  criminal  proceedings 
shall,  without  necessary  delaj',  be  transferred  to  a  State  hospital, 
and  there  wholly  supported  by  the  State."  It  saved  from  repeal 
sections  22  and  26  of  title  1  of  the  act  of  1874  hereinbefore  referred 
to  relating  to  the  criminal  insane,  and  left  unrepealed  and  unchanged 
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aection  662  of  the  Code  of  Oriuiinal  Procedure  enacted  in  1881, 
under  which  tliis  action  is  brought.  It  provided  by  sections  90-104 
for  a  State  hospital  for  insane  criminals  known  as  the  Matteawan 
State  Hospital,  and  the  care  of  the  insane  therein,  and  by  section 
101  provided  for  the  transfer  of  certain  insane  inmates  of  a  State 
hospital  to  such  hospital  for  criminal  insane,  and  added,  ^^and  the 
county  in  which  the  criminal  charge  arose,  or  conviction  or  acquittal 
was  had,  shall  defray  all  the  expenses  of  such  person  while  at 
the  Matteawan  State  Hospital,  and  the  expenses  of  i^eturning  him  to 
such  county,"  and  by  section  102  provided  for  the  recovery  for  the 
support  of  any  patient  in  such  cidminal  insane  hospital  chargeable 
nnder  the  law  to  counties  or  penitentiaries. 

It  is  somewhat  interesting  to  note  the  legislation  following  the 
enactment  of  tliis  act  of  1896.  By  chapter  451  of  the  Laws  of 
1897  and  chapter  417  of  the  Laws  of  1898,  section  26  of  title  1 
of  the  act  of  1874  was  amended  by  inserting  some  provisions 
not  material  to  onr  inquiry  here,  bnt  the  sentence  witli  i-efer- 
ence  to  the  payment  of  the  expenses  of  the  care,  etc.,  of  the  insane 
persons  was  retained  precisely  the  same  as  in  the  act  of  1874.  In 
the  appropriation  bill  for  the  snpport  of  the  insane  under  cliapter 
645  of  the  Laws  of  1896,  passed  in  1897  and  being  cliapter  460,  is 
found  the  following  sentence :  *'  The  maintenance  of  any  inmate  of 
a  State  hospital  committed  upon  a  court  order  arising  out  of  any 
criminal  action  or  proceeding,  shall  be  paid  by  the  county  from  whicli 
snch  inmate  was  committed,  and  in  the  event  that  any  such  inmate 
is  transferred  to  the  Matteawan  State  Hospital,  or  transferred  from 
said  hospital  to  one  of  the  State  hospitals,  snch  transportation  shall 
be  paid  by  said  county."  By  chapter  260  of  the  Laws  of  1899,  sec- 
tion 101  of  the  act  of  1896  was  amended  so  that  the  part  quoted 
above  should  read  as  follows :  "  And  the  county  in  which  the  crimi- 
nal charge  arose,  or  conviction  or  acquittal  was  had,  if  the  person 
wds  then  a  resideyit  of  that  county^  shall  defray  all  the  expenses  of 
snch  person  while  at  the  Matteawan  State  Hospital,  and  tlie  expenses 
of  returning  him  to  such-  county ;  in  any  other  case  such  expense 
shall  he  a  charge  against  the  State.^''  The  portions  italicized  were 
added  by  this  amendment.  This  section  101  of  the  act  of  1896 
was  again  amended  by  chapter  380  of  tlie  Laws  of  1900  in  a  matter 
of  detail  not  material  here.     The  clanse  above  quoted  remained  sub- 
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Btantiallj  iincban^d.  Section  65  of  the  act  of  1896  was  amended 
by  chapter  546  of  the  Laws  of  1901  in  particulars  not  important 
here,  and  then  there  was  added  at  the  end  thereof  tliis  language : 
*^  The  maintenance  of  anj  inmate  of  a  State  hospital^  committed 
thereto  upon  a  conrt  order  arising  out  of  any  criminal  action^  shall 
be  paid  by  the  county  from  which  such  inmate  was  committed." 
This  latter  provision  had  been  iirst  added  in  substantially  the  same 
words  by  chapter  380  of  the  Laws  of  1900.  Section  101  of  the  act 
of  1896  was  again  amended  by  chapter  525  of  the  Laws  of  1904. 
The  provision  with  reference  to  expenses  above  quoted  was  omitted 
entirely,  and  in  place  thereof  were  inserted  the  words,  "  From  and 
after  October  first,  nineteen  hundred  and  four,  all  persons  then 
inmates  of  the  Matteawan  State  Hospital  and  all  persons  thereafter 
committed  to  its  custody  shall  be  a  charge  upon  the  State."  By  this 
provision  the  troublesome  question  we  are  considering  has  been  set 
at  rest  for  the  future.  However,  this  litigation  relates  to  the  sup- 
port of  this  indigent  insane  person  during  four  years  following  the 
passage  of  the  act  of  1896.  Section  662  of  the  Code  of  Criminal 
Procedure  provided  that  the  county  paying  the  expenses  of  the  sup- 
port of  the  insane  criminal  might  recover  them  from  the  town  or 
county  hound  to  provide  for  and  maintain  him  eUewhere^  the 
meaning  of  which  was  apparently  that  if  any  other  town  or  county 
would  have  been  hound  to  support  tlie  lunatic  if  not  a  criminal,  it 
would  be  liable  for  sucli  expenses  to  the  county  where  the  criminal 
proceedings  were  pending. 

Briggs  was  an  indigent  insane  person  residing  in  Sandy  Creek, 
Oswego  county,  when  the  commitment  to  the  asylum  was  made. 
There  could  be  little  doubt  that  Oswego  county  and  not  the  town 
of  Sandy  Creek  was  bound  to  support  and  maintain  him  in  the 
asylum  if  not  a  criminal  down  to  tlie  passage  of  the  act  of  1896. 
This  was  a  result  at  least  of  sections  14  and  15  of  title  1  of  the  act 
of  1874  (as  amd.  9upra\  and  then,  since  he  was  a  criminal,  section 
26  of  title  1  of  the  act  of  1874  and  section  662  of  the  Code  of 
Criminal  Procedure  passed  in  18S1  permitted  the  recovery  by  Jef- 
ferson county  from  Oswego  county  of  such  expenses.  The  county 
of  Oswego  recognized  its  liability  during  that  time  and  paid  with- 
out litigation.  Since  the  passage  of  the  act  of  1890,  however,  the 
matter  has  been  more  or  less  in  doubt.   .  Section  65  of  that  act  made 
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all  expense  of  maiataining  indigent  and  pauper  insane,  otiier  thaa 
criminals,  thereafter  a  State  charge.  The  Legislature  did  not  make 
the  expense  of  maintaining  criminal  insane  a  State  charge  until 
October  1,  1904.  It  retained  sections  22  and  26  of  title  1  of  the 
act  of  1874  and  section  662  of  the  Code  of  Criminal  Procedure,  and 
inserted  sections  101  and  102  in  the  act  of  1896,  all  clearly  making 
the  maintenance  of  the  criminal  insane  originally  a  charge  against 
the  county  committing  them,  and  sections  22  and  26  of  title  1  of  the 
act  of  1874  and  section  662  of  the  Code  of  Criminal  Procedure 
gave  such  county  a  claim  over  against  others,  including  the  county 
bound  to  support  him  at  the  time,  for  the  amount  so  paid.  It 
seems  to  me  that  the  Legislature  intended  to  reserve  this  liability 
of  the  county  of  the  criminal's  residence  for  his  support  during  all 
the  years  from  July  1,  1896,  to  October  1,  1904.  The  intention 
may  not  be  very  clearly  indicated.  If  not,  why  was  the  language 
of  sections  22  and  26  of  title  1  of  the  act  of  1874  and  of  section  662 
of  the  Code  of  Criminal  Procedure  retained  ?  Why  was  the  same 
language  retained  in  the  amendment  of  this  section  26  in  1897 1 
In  all  these  the  county  as  well  as  others  is  left  in  the  statute 
as  a  party  liable  over,  and  yet  if  the  Legislature  as  between  two 
counties  intended  to  make  the  county  where  the  crime  was  com- 
mitted liable  and  to  exempt  the  county  of  the  residence  of  the 
insane  person,  why  was  the  latter  county  still  left  in  the  statute) 
It  is  true  that  by  section  101  of  the  act  of  1896  the  expense  of 
insane  criminals  was  made  chargeable  to  the  county  where  the 
crime  was  committed  or  the  conviction  or  the  acquittal  was  had, 
without  adding  the  provision  for  recovery  over,  and  the  same  is 
true  of  the  appropriation  bill  of  1897  (Chap.  460}  and  of  the  amend- 
ments to  section  65  of  the  act  of  1896  made  in  1900  and  1901,  and 
that  the  amendments  of  section  101  of  that  act  made  in  1899  and 
1900  added  to  the  provision  making  the  county  of  the  crime  or  of 
the  conviction  or  of  the  acquittal  liable,  the  words  "  if  the  person 
was  then  a  resident  of  that  county,"  and  added,  "  in  any  other  case 
such  expense  shall  be  a  charge  against  the  State,"  but  all  this  time 
sections  22  and  26  of  title  1  of  the  act  of  1874  (as  amd.  supra)  and 
section  662  of  the  Code  of  Criminal  Procedure  were  retained  in  the 
same  identical  language.  It  seems  to  me  it  was  never  the  design  to 
continue  the  liability  of  the  county  of  the  crime  or  of  the  conviction 
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or  of  the  acquittal  and  take  away  its  right  to  recover  over  against 
the  coQDty  of  the  residence  of  the  insane  person.  Any  other  result 
would  be  a  great  injustice  to  the  county  where  the  crime  was  com- 
mitted. Briggs  resided  in  Oswego  county  and  that  county  was 
liable  for  his  maintenance  as  an  indigent  insane  person.  He  went 
over  the  county  line  and  committed  a  crime  in  Jefferson  county.  If 
his  ovm  county  had  done  its  duty  he  would  already  have  been  in  an 
asylum,  and  would  not  have  been  at  large  to  commit  the  crime, 
and  yet  it  is  claimed  that  his  maintenance  in  the  hospital  should 
be  imposed  upon  Jefferson  county  and  Oswego  county  relieved 
therefrom. 

I  cannot  believe  that  the  Legislature  intended  that  any  such 
injustice  should  be  possible  under  the  statutes.  Again  it  is  not 
disputed  that  the  county  of  Oswego  was  liable  over  at  the  time  the 
commitment  was  made  and  remained  so  from  1885  to  July  1, 1896, 
and  recognized  such  liability.  Should  not  the  rights  of  the  coun- 
ties be  determined  as  of  the  time  the  commitment  was  made? 
Could  the  Legislature  by  any  act  it  might  pass  interfere  with  the 
vested  rights  of  Jefferson  county  ?  So  long  as  the  State  held  Jef- 
ferson county  liable  to  pay  in  the  iirst  instance  for  the  maintenance 
of  Briggs,  could  the  Legislature  pass  any  act  relieving  Oswego 
county  from  its  liability  over  under  the  statute  ?  If  it  had  the 
power  to  do  so'  can  it  be  said  that  the  Legislature  intended  such  an 
injustice  to  a  county  situated  as  Jefferson  county  is  ? 

And  77iy  conclusion  is  that  the  defendant  is  liable  and  should  be 
compelled  to  respond  to  the  plaintiff  for  the  claims  made  the  basis 
of  this  action.  '^ 

1  think  the  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  evenf^. 

McLennan,  P.  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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DETERMINED  IN  THE 


SECOND    DEPARTMEl^T 

IN  THE 

APPELLATE   DIYISION, 
gSlatrjcto;  1906. 


John  W.  Moisen,  Appellant,  v.  Henry  B.  Bubk,  Respondent 

Plea  of  title  in  a  Justices  Court  —  tJie  complaint  cannot  be  ainended  in  the  County 
Court  90  as  to  set  up  a  new  deftnse  by  tcay  of  counterclaim. 

Section  3957  of  the  Code  of  Civil  Procedure,  rating  to  the  oommeDcement  ol  a 
new  action  in  the  County  Court  after  the  disaussiil  of  an  action  brought  in  the 
Justice's  Court  because  of  the  interposition  of  a  plea  of  title  therein,  pro- 
vides that  *Mn  the  new  action,  to  be  brought  after  an  action  before. a  jus- 
tice is  discontinued,  ♦  *  *  the  plaintiff  mtwt  complain  for  the  same  cause 
of  action  only,  upon  Trfaicfa  he  relied  before  the  Justice;  and  the  defcndant^a 
answer  must  set  up  the  same  defence  only,  which  he  made  before  the  justice." 

In  an  action  in  a  Justice's  Court  the  defendant  interposed  an  answer  setting  forth 
facts  showing  that  the  title  to  real  property  would  come  into  question,  and  not 
setting  forth  any  other  matter  of  defense,  and  in  the  County  Court  action  he 
interposed  the  same  answer  which  he  interposed  in  the  Justice's  Court  action. 

Jleidj  that  the  County  Court  had  not  power  to  permit  hira  to  amend  such  answer 
80  as  to  set  forth  a  new  and  additional  defense  by  way  of  counterclaim. 

Appeal  by  the  plaintiff,  John  W.  Moisen,  from  an  order  of  the 
County  Court  of  Rockland  county,  entered  in  tlie  oiEce  of  the  derk 
of  the  county  of  Rockland  on  the  19th  day  of  September,  1904,  as 
resettled  by  an  order  entered  in  said  clerk's  office  on  the  8th  day 
of  October,  1904,  permitting  the  defendant  to  serve  an  amended 
answer. 

Oeorge  A.  Wj/7'e,  for  the  appellant. 

Frank  Cameshyy  for  the  respondent. 
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HnM€lIBE2»,  p.  J. : 

The  order  appealed  from  cannot  be  sustained.  The  action  was 
originally  eonimeneed  in  Jnfltice^&  Ceiirty  whei-e  the  defendant  took 
issue  by  pleading  facts^  with<H¥t  other  matter  of  defense,  sliowing 
that  the  title  to  real  property  wonld  come  in  questioa.  The  action 
was  therenpon  duty  diflRsontinTted  before  the  jiistice^  and  a  new  action 
was  brongbt  by  the  plaintiff  in  the  Coiimty  Court  for  the  same  cause 
of  action  as  that  originally  asserted.  The  defendant  interposed  the 
same  answer  as  in  the  Jnstiee's  Conrt^  but  lias  been  allow^  to  amend 
it  by  the  order  appealed  from,  so  as  te  allege  a  new  amd  additional 
defense  by  way  of  eoantercliaim. 

Seetioe  2957  of  the  Code  of  Civil  Proeednre  provides  explicitly 
tha^  *^  in  the^  nis^w  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  diseoBtinned,  ^  ^  «  i\^^  plaintiff  mast  complain  for  the 
same  conee  of  action  onlyj  npon  wliiiefa  he  relied  before  the  justice^ 
and  the  defendantfa  answer  must  set'  up  the  sam«  defence  only, 
whidk  he  made  before  the  jostiee."  It  is  unnecessary  to  determine 
generally  whether  or  not  an  amendment  nmy  be  allowed  to  the 
pleadings  in  the  new  action,  but  it  is  clear  that  no  an^ndment  can 
be  permitted  which  dianges  tlie  cause  of  action  or  adds  a  ntw  one, 
or  which  matteriaUy  dianges  the  natare  and  soope  of  the  defense,  or 
sets  np  an  independent  and  3ei)arate  defense  not  made  before  tlie 
jostiee.  No  case  is  cited  in  support  of  the  order.  Those  relied  on 
by  the  learned  counsel  for  the  respondent,  viz.,  O^Brienh  v.  Metropoli- 
tan Street  Ji.  Co.  (27  Apjx  Div.  1) ;  ITolyoAe  v.  Adams  (59  N.  Y. 
933) ;  Spears  v.  Mayor,  etc,  of  New  York  (72  id.  442),  and  FUisch- 
mann  v.  Bennett  (7^  id.  579),  relate  to  motions  under  section  544  of 
the  Code  of  Civil  Procedure  for  permission  to  serve  supplemental 
pleadings,  and  have  no  application  to  the  case  under  consideration. 
That  in  snch  a  case  as  this  no  |K>wer  exists  to  allow  a  substantial 
amendment  of  the  kind  indicated  has  been  frequently  decided.  In 
McGinnis  v.  Murphy  (23  Wkly.  Dig.  215)  an  amendment  allowing 
the  substitution  of  the  name  of  tlie  defendant's  wife  in  the  place  of 
Ills  own  as  the  owner  of  the  real  estate  in  order  to  conform  the  plead- 
ing to  the  proof,  was  condemned  as  permitting  a  new  defense^  and, 
therefore,  not  autliorized.  In  liundle  v.  Gordon  (27  App.  Div. 
459)  it  was  held  that  an  interpleader  by  order;  under  section  820  of 
the  Code  of  Civil  Procedure,  aonld  not  be  allowed  in  such  an  action. 
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The  coart,  referring  to  section  2957  {supra),  said  (p.  454) :  "  Under 
the  provisions  of  this  section  it  has  been  held  that,  although  the 
court  to  which  such  an  action  has  been  transferred  may  allow  an 
amendment  to  the  pleading  in  matters  of  form,  it  is  not  authorized 
to  allow  an  amendment  thereof  in  matters  of  substance.  {McGinnis 
V.  Murphy,  23  Wkly.  Dig.  216 ;  People  ex  rel.  Proctor  v.  Albany 
C.  jP.,  19  Wend.  123.)  And  if  the  pleadings  in  the  court  to  which 
the  action  is  transferred  do  not  conform  in  substance  to  those  inter- 
posed in  the  Justice's  Court,  the  party  injured  may  move  to  strike 
out  the  objectionable  pleading.  (Tuthill  v.  Clark,  11  Wend.  642.) 
In  this  case  the  plaintiff  having  served  a  summons  and  complaint 
for  the  same  cause  of  action  for  which  he  sought  to  recover  before 
the  justice  under  the  provisions  of  section  2957  (supra)  the  defend- 
ant was  bound  to  serve  an  answer  containing  the  same  defense 
asserted  by  him  in  the  court  below.  Had  he  served  an  answer  con- 
taining any  other  defense  than  that  interposed  before  the  justice,  the 
answer,  or  the  objectionable  part  thereof,  on  motion  of  the  plaintiff, 
would  have  been  stricken  out.  Had  he  moved  in  the  County  Court 
for  leave  to  serve  an  answer  containing  any  other  defense,  the  court 
would  not  have  been  authorized  to  grant  the  motion." 

In  WUgus  v.  Wilkinson  (50  App.  Div.  1)  it  was  held  by  a 
divided  court  that  after  a  plea  of  title  in  a  Justice's  Court,  the 
defendant  could  not  interpose  a  general  denial  in  the  new  action 
brought  in  the  County  Court,  where  such  general  denial  had  been 
withdrawn  in  the  court  below.  In  that  case  an  order  denying  the 
plaintiff's  motion  to  strike  out  the  answer  as  not  conforming  to  the 
one  tendered  in  the  Justice's  Court  was  reversed,  and  the  motion 
granted,  and  the  order  of  reversal  was  affirmed  by  the  Court  of 
Appeals.     (  Wilgvs  v.  Wilkinson,  167  N.  Y.  618.) 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  to  amend  the  answer  denied, 
with  costs. 

Bartlett,  Woodward  and  Miller,  JJ.,  concurred ;  Hooker,  J., 
not  voting. 

Order  reversed,  with  ten  dollars  costs  and  diBbnrsements,  and 
motion  to  amend  answer  denied,  with  costs. 
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Benjamin  L.  Ludington  and  Charles  H.  Pond,  as  Substituted 
Trustees  under  the  Last  Will  and  Testament  of  Robert  Bark- 
LEY,  Deceased,  Appellants,  v.  The  Mercantile  National  Bank 
OF  the  Cfty  of  New  York  and  The  National  Broadway  Bank 
OF  New  York,  Respondents. 

Tru9i  —  when  a  subitituted  trustee  may  sue  to  set  aside  a  transfer  of  bank  stock  made 
by  him  in  violation  of  the  mil  creating  the  trust  and  the  orders  appointing  him  — 
the  bank  issuing  the  certificate  is  a  proper  party — duty  of  one  buying  property 
from  a  trustee  to  ascertain  his  powers. 

Where  the  substituted  trustees  under  a  will,  in  violation  of  the  limitations  imposed 
upon  their  powers  and  authority  by  the  will  and  by  the  orders  of  the  Supreme 
Court  appointing  them,  exchange  a  certificate  of  stock  in  one  bank,  which 
constituted  part  of  the  principal  of  the  trust  estate,  for  a  certificate  of  stock  in 
another  bank  under  such  circumstances  as  to  charge  both  the  banks  with  con- 
structive knowledge  that  the  transaction  was  in  violation  of  the  powers  of  the 
trustees,  such  trustees  may  maintain  an  action  to  recover  the  possession  of  the 
certificate  so  transferred  by  them  against  the  bank  to  which  it  was  transferred. 

The  bank  issuing  the  certificate  so  transferred  by  the  trustees  is  a  proper  party 
to  such  an  action,  where  it  appears  that  the  interests  of  such  bank  will  be 
directly  affected  if  the  trustees  succeed  in  enforcing  their  equitable  demand 
against  the  other  bank. 

When  the  complaint  in  such  an  action  brought  by  the  trustees  against  both 
the  banks  is  not  demurrable  as  to  either  of  the  defendants,  considered. 

A  person  purchasing  trust  securities  from  a  trustee  is  bound  to  look  into  the 
instrument  creating  the  trust  for  the  purpose  of  ascertaining  the  power  of  the 
trustee. 

Appeal  by  the  plaintiffs,  Benjamin  L.  Ludington  and  another,  as 
substituted  trustees  under  the  last  will  and  testament  of  Robert 
Barkley,  deceased,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  defendants,  entered  in  the  office  of  the  clerk  of  the  county 
of  Westchester  on  the  27th  day  of  April,  1904,  upon  the  decision 
of  the  court,  rendered  after  a  trial  at  the  Westchester  Special  Term, 
sustaining  the  defendants'  demurrers  to  the  plaintiffs'  complaint, 
and  dismissing  the  said  complaint. 

The  complaint  is  as  follows : 

"  First  JJJpon  information  and  belief  that  in  the  year  1871,.  at 
the  City  of  New  York,  one  Robert  Barkley  died,  leaving  a  last  will 
and  testament  which  was  duly  admitted  to  probate  by  the  Surrogate 
of  the  County  of  New  York.  TJiat  in  and  by  said  last  will  and 
testament,  William  ^arkley,  Robert  De  Witt  Barkley  and  John  F. 
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Barkley  were  named  as  executors  and  trustees  thereof ;  tltat  Wil- 
liam Barkley  and  Robert  De  Witt  Barkley  duly  qualified  as  sucb, 
aad  that  said  John  F.  Barkley  duly  renounced  all  rights  to  serve  as 
such  executor  and  trustee.  That  said  William  Barkley  and  Robert 
De  Witt  Barkley  subsequently  died,  and  that  thereafter  one  John 
T.  Martin  was  duly  appointed  a  trustee  of  the  said  estate. 

^^  Second,  That  heretofore  and  on  or  about  December  29,  1880, 
the  plaintiff  Benjamin  L.  Ludingtou  was,  upon  proceedings  in  the 
Supreme  Court,  New  York  County,  duly  appointed  a  trustee  of  the 
estate  of  Robert  Barkley,  deceased,  to  serve  with  the  said  John  T. 
Martin,  and  duly  qnalitied  as  such  trustee.  That  thereafter  said 
John  T.  Martin  died. 

"  Third,  That  heretofore  and  on  or  about  June  15,  1901,  the 
plaintiff  Charles  H.  Pond  was,  upon  proceedings  in  the  Supreme 
Court,  New  York  County,  duly  appointed  a  trustee  of  said  estate  to 
serve  with  the  said  Benjamin  L.  Ludington,  and  duly  qualified  as 
such.  That  the  plaintiffs  have  served  as  such  trustees  since  their 
several  appointments  aforesaid,  and  are  now  acting  as  such. 

"  Fourth.  That  in  and  by  the  second  paragraph  of  said  last  will 
and  testament  of  Robert  Barkley,  deceased,  the  powers  of  the  execu- 
tors and  trustees  were  defined  as  follows : 

" '  Second,  I  hereby  give,  devise  and  bequeath  to  my  said  execu- 
tors, survivors  and  survivor  of  them,  the  estate,  both  real  and  per- 
sonal, of  which  I  shall  die  seized  or  possessed,  or  to  which  I  may  be 
entitled  at  tlie  time  of  my  death,  and  wheresoever*  I  may  be  entitled 
at  the  time  of  my  death,  and  wheresoever  the  same  may  be  situated ; 
to  have  and  to  hold  the  same  to  them  and  their  successors  upon  the 
uses  and  trusts  hereinafter  created,  specified ;  and  I  hereby  fully 
authorize,  empower  and  direct  my  said  executors,  trustees,  w^henever 
by  them  it  shall  be  deemed  necessary  or  advisable  for  the  execution 
of  the  provisions  of  this  my  last  will  and  testament,  to  do  and  per- 
form all  things  meet  and  proper  with  the  property  by  them  held  in 
trust,  as  aforesaid,  either  to  improve,  lease,  mortgage  or  sell  the 
same  or  any  portion  thereof,  and  either  at  public  auction  or  pri- 
vate sale,  to  sell  and  dispose  of  said  portions  of  my  estate  both 
real  and  personal  or  either  upon  such  terms  and  conditions  as  in 
their  judgment  shall  be  deemed  proper  and  requisite,  and  thereupon 
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to  execute,  acknowledge  and  deliver  good  and  sufiicieDt  deeds,  con* 
YBjances,  mortgages,  bills  of  sale,  and  other  instruments  in  the 
premises  necessary  and  proper.' 

"  Fifth.  Tliat  in  and  by  the  said  orders  appointing  the  plaintiffs 
trustees  of  the  estate  of  Robert  Barkley,  deceased,  as  aforesaid,  each 
was  appointed  a  trustee  under  the  will  of  Robert  Barkley,  deceased, 
with  all  tlie  powers  and  authority  given  by  said  will  to  the  trustees 
therein  named  excepting  that  the  said  trustee^  hereby  appointed  shall 
have  no  power  or  authority  to  bargain,  sell,  alienate  or  in  any  man* 
ner  to  dispose  of  any  part  of  the  principal  of  the  real  or  personal 
property  of  said  estate  without  having  first  obtained  leave  of  this 
court  and  not  until  he  shall  have  given  such  security  for  the  due 
and  proper  appropriation  of  the  proceeds  of  any  sale  to  be  made  as 
this  court  may  upon  such  future  application  direct  and  require. 

"  Sixth.  Upon  information  and  belief  tlmt  the  defendant  National 
Broadway  Bank  is  a  corpoi-ation  created  by,  and  organized  under 
the  laws  of  the  United  States  of  America  to  do  business  as  a  national 
bank  under  such  laws,  in  tlie  City,  County  and  State  of  New  York, 
and  is  now  in  liquidation  under  the  provisions  of  sections  5220  and 
5221  of  the  Revised  Statutes  of  the  United  States. 

**  Seventh.  Upon  information  and  belief  tliat  the  defendant  Mer- 
cantile National  Bank  of  the  City  of  New  York  is  a  corporation 
created  by,  organized  imder,  and  doing  business  as  a  national  bank 
under  the  laws  of  the  United  States  of  America  in  the  City,  County 
and  State  of  New  York. 

"  Eighth.  That  in  and  by  said  last  will  and  testament  of  Robert 
Barkley,  deceased,  the  executors  and  trustees  thereof  were  author- 
ized and  empowered  to  divide  the  not  annual  income  of  the  rest, 
residue  and  remainder  of  the  estate,  share  and  share  alike,  between 
the  wife  of  the  testator,  now  deceased,  and  the  children  of  tli§  tes- 
tator during  the  lifetime  of  two  of  the  testator's  children,  to  wit, 
Jane  Amelia  Barkley,  now  Jane  Amelia  Martin,  widow  of  John  T. 
Martin,  deceased,  and  Robert  De  Witt  Barkley,  or  the  survivor, 
and  in  the  event  of  the  death  of  any  of  the  testator's  children,  the 
issue  of  the  child  or  children  so  dying,  to  take  the  share  of  the 
parent ;  that  upon  the  death  of  both  Jane  Amelia  Barkley  and 
Bobert  De  Witt  Barkley,  the  principal  of   the  estate  should  be 

*  Sic, 
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divided  share  and  share  alike  between  the  children  of  the  said  tes- 
tator, surviving,  or,  in  the  event  of  the  death  of  any  child  of  the 
tesfator,  among  its  issue.  That  the  said  testator  left  him  surviv- 
ing, his  wife,  Mary  A.  Barkley,  now  deceased,  and  the  following 
children,  to  wit,  William  Barkley,  Martha  Savena,  now  Martha 
Mead,  wife  of  Henry  D.  Mead  ;  Marietta,  now  Marietta  Ludington, 
wife  of  Benjamin  L.  Ludington ;  Jane  A.  Barkley,  now  Jane  A. 
Martin ;  and  Robert  De  Witt  Barkley.  That  said  William  Barkley 
died  prior  to  the  commencement  of  this  action,  leaving  only  issue 
him  surviving  Charles  B.  Barkley.  That  Robert  De  Witt  Barkley 
died  prior  to  the  commencement  of  this  action,  leaving  no  issue  him 
surviving.  That  Martha  S.  Mead,  Jane  A.  Martin,  Marietta  Lud- 
ington and  Charles  B.  Barkley  are  all  of  the  beneficiaries  of  the 
estate  of  said  Robert  Barkley,  deceased,  now  living,  and  all  of  the 
persons  in  existence  at  the  present  time,  who  are  entitled  to  any 
interest  therein,  and  all  are  of  full  age.  That  said  Jane  Amelia 
Barkley,  now  Martin,  is  still  living. 

"  Ninth.  That  among  the  assets  of  the  estate  of  said  Robert 
Barkley,  deceased,  held  by  the  plaintiffs  as  trustees  as  aforesaid,  on 
or  about  April  21,  1903,  and  forming  a  part  of  the  residuary  estate 
of  the  said  decedent,  and  out  of  which  the  aforesaid  beneficianes 
received  and  would  receive  a  portion  of  the  net  income,  were  200 
shares  of  the  capital  stock  of  the  defendant  National  Broadway 
Bank  of  New  York,  of  the  par  value  of  $25  per  share,  and  worth 
at  that  time,  to  wit,  on  or  about  April  21,  1903,  the  sum  of  about 
$15,000  in  the  open  market.  That  dividends  upon  said  stock,  for 
some  time  prior  to  the  said  April  21,  1903,  had  been  declared  and 
paid  thereon  at  the  rate  of  12  per  cent  per  annum. 

"  Tenth.  Upon  information  and  Ijelief  that  on  or  about  said 
Api#  21,  1903,  the  defendant  National  Broadway  Bank  went  into 
liquidation,  pursuant  to  the  provisions  of  sections  5220  and  5221  of 
the  Revised  Statutes  of  the  United  States,  and  duly  sold,  assigned, 
transferred  and  delivered  to  the  defendant  Mercantile  National 
Bank  all  of  its  assets  of  every  nature  and  description  whatsoever, 
for  and  in  consideration  of  the  sum  of  $3,000,000  in  cash,  paid  or 
to  be  paid  by  the  said  defendant  Mercantile  National  Bank  to  the 
defendant  National  Broadway  Bank,  and  the  assumption  and  pay- 
ment by  the  defendant  Mercantile  National  Bank  of  the  liabilities 
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of  the  defendant  National  Broadway  Bank.  That  it  was  farther 
provided  and  agreed  between  tiie  defendants  herein  that  sharehold- 
ers of  record  of  the  defendant  National  Broadway  Bank,  upon  the 
closing  of  the  transfer  books,  to  and  including  April  14,  1903, 
should  have  the  right  to  subscribe  pro  rata  for  one  share  of  the 
increased  capital  stock  of  the  defendant  Mercantile  National  Bank, 
of  the  par  value  of  $100  for  each  four  shares  of  the  capital  stock  of 
the  defendant  National  Broadway  Bank  of  the  par  value  of  $25  each, 
at  the  price  of  $300  per  share,  payable  simultaneously  with  the  con- 
sumiuation  of  the  aforesaid  purchase  of  the  assets  and  business  of  the 
defendant  Broadway  National  Bank.  That  it  was  further  provided 
that  the  president  of  the  defendant  National  Broadway  Bank  should 
act  as  the  agent  and  attorney  for  each  and  every  shareholder  of  the 
d^endant  National  Broadway  Bank,  who  should  subscribe  for  such 
increased  capital  stock  of  the  defendant  Mercantile  National  Bank, 
to  receive  the  said  subscriptions,  and  the  distributive  share  of  the 
proceeds  of  the  sale  of  the  assets  and  business  of  the  defendant 
National  Broadway  Bank,  on  behalf  of  such  subscribing  shareholders, 
and  to  apply  the  same  to  the  payment  of  the  aforesaid  subscriptions 
for  stock  to  the  defendant  Mercantile  National  Bank.  That  these 
plaintiffs,  as  trustees  of  the  estate  of  Robert  Barkley,  deceased,  did 
thereupon,  and  pursuant  to  said  offer  and  privilege,  subscribe  for  50 
shares  of  tlie  capital  stock  of  the  said  defendant  Mercantile  National 
Bank,  and  did  authorize  and  empower  said  officer  of  the  defendant 
National  Broadway  Bank  to  apply  the  pro  rata  share  due  to  estate  of 
Bobert  Barkley,  deceased,'on  the  sale  of  the  assets  and  business  of 
the  defendant  National  Broadway  Bank,  to  wit,  the  sum  of  $15,000  to 
the  purchase  of  said  50  shares  of  stock  of  the  defendant  Mercantile 
National  Bank,  and  did  thereupon  endorse  as  such  trustees,  and 
deliver  and  surrender  up,  to  the  defendant  Mercantile  National 
Bank,  the  certificates  for  200  shares  in  the  defendant  National  Broad- 
way Bank,  belonging 'to,  and  standing  in  the  name  of,  the  estate  of 
Robert  Barkley,  deceased,  as  aforesaid,  and  thereupon  received  from 
the  defendant  Mercantile  National  Bank  a  certificate  for  50  shares 
of  the  capital  stock  of  the  said  defendant  Mercantile  National  Bank, 
in  the  name  of  the  estate  of  Robert  Barkley,  deceased,  and  the  plain- 
tiffs now  hold  the  same. 

^^Eleventh,  Upon  information  and  belief  that  the  capital  stock 
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of  tlie  defendant  National  Broadway  Ban>k  of  New  Yoric,  nws,  »t 
the  time  of  BQch  traiuBfer  as  afoi^saidl,  of  the  value  in  opeosi  manket 
of  $15,000,  or  tliereabonts,  and  Uitut  f<M-  sonae  time  pfterionB  thereto, 
and  up  to  tlie  tiine  of  bucIi  transfer,  dividends  upon  said  stock  had 
been  declared  and  paid  at  the  rate  of  Id  per  oeat.  per  annnin. 

^^  Twelfth.  Upon  in  formation  aiad  belief  that  the  capital  stock  of 
the  defendant  Mereatitile  National  Sank  ie  worth  m  the  opeo  mar- 
ket very  mneh  leas  than  $15,000,  to  mii^  tine  sam  of  $11,500  only, 
and  that  dividends  tiiereon  have  been  deelared  at  tlie  rate  of  8  per 
cent,  only,  and  said  stock  will,  in  all  prorbability,  furtlicr  deci^eiae  in 
market  value  and  in  the  rate  of  dividends.  That  ainee  tbe  receipt 
of  the  said  stock  fiv^ni  the  defendant  Mercantile  National  iBtok, 
and  up  to  tl^e  time  of  the  commencement  odf  t^  acsdcm,  tthe  said 
defendant  Mercantiie  National  Bttnk  bas  declared  and  paid  to  tlie 
plaintiffs  herein,  as  enoh  trueteea,  two  dividends  of  l$200  eadi. 

"  Thirteenth,  On  information  and  belief  tljat  heretofore  and 
before  tin)  eotnmencement  of  diis  action,  the  said  50  filiau'ea  <ii  tlie 
capital  stock  of  the  defendant  Mercantile  NationAl  Biuik,  tc^ther 
with  the  said  two  dividends  iamonnting  to  $400,  sand  $6  interest 
thereon,  to  date,  amounting  in  all  to  the  sum  of  $4X>6,  w-ene  duly 
tendered  to  tlie  defendant  Mercantiie  NatioEial  Bank  with  the 
request  that  the  same  be  accepted  .and  tihat  tbe  said  defendant 
deliver  np  to  the  plaintifib  herein  the  aforesaid  200  shares  of  the 
stock  of  the  defendant  National  Broadway  Bank,  so  received  as 
aforesaid  from  the  plainti&  herein,  but  that  the  aaid  defendant 
Mercantile  National  Bank  refused  to  accept  the  eaid  tender  or 
deliver  up  the  stock,  as  aforesaid. 

^^^ Fourteenth,  Upon  infoi-mation  a»d  belief  that  noaue  of  tibe 
aforesaid  beneficiaries  or  eestuis  que  irustent  had  &ny  knowledge 
of  the  aforesaid  transaction,  until  long  after  its  eonsuinmation, 
and  that  none  of  them  have  ratified,  confirmed,  or  in  any  mflnner 
approved  the  acts  of  the  plaintiffis  herein,  Imt,  on  tlie  oontrary, 
have  duly  demanded  in  writing,  of  tliese  plaintiffs,  tliat  they  take 
proceedings  to  recover  back  tiic  said  stock  in  the  defendant 
National  Broadway  Bank,  and  that  this  action  k  brougiit  punsuant 
to  such  requests.     That  there  is  no  adequate  remedy  »t  law. 

^^Fifteenth,  That  these  plaintiffs  in  making  the  transfer  tend 
sale  of  stock  as  aforesaid,  acted  in  good  faith,  believing  that  the 
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said  transfer  or  sale  was  for  the  best  interest  of  the  estate  of 
Bobert  Barkley,  deceased,  and  were  free  from  any  wrongful  intent 
or  design  in  said  transaction. 

"  Wherefore  these  plaintiffs  pray  the  decree  of  this  court  directing 
the  delivery  to  them,  as  trustees  of  the  estate  of  Robert  Barkley, 
deoeased,  by  the  defendants  herein,  or  the  one  in  whose  possession 
the  stock  now  is,  of  the  said  200  shares  of  the  capital  stock  of 
the  defendant  Broadway  National  Bank,  heretofore  delivered  by 
the  plaintiffs  to  tlie  Mercantile  National  Bank,  upon  the  surrender 
up  by  these  plaintiffs  of  the  aforesaid  50  shares  of  the  stock  of  the 
defendant  Mercantile  National  Bank,  together  with  the  sum  of 
$406  dividends  and  interest  thereon,  upon  said  stock,  heretofore 
paid  and  received  by  the  plaintiffs,  and  for  such  other  and  further 
relief  in  the  premises,  as  may  be  just  and  equitable." 

Each  of  tlie  defendants  demurred  to  this  complaint  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrers  were  sustained  at  the  Special  Term,  and  upon 
the  decision  there  rendered  iinal  judgment  was  entered  dismissing 
the  complaint.     From  this  judgment  tlie  plaintiff  have  appealed. 

Henry  G»  K.  Heathy  for  the  appellants. 

E.  U.  Sykes  [  William  V.  Bowe  with  him  on  the  brief],  for  the 
respondents. 

"WlLLAKD  BaETLETT,  J.  I 

The  plaintiffs  in  this  action,  as  substituted  trustees  under  the  will 
of  Robert  Barkley,  deceased,  seek  to  recover  200  shares  of  the  capi- 
tal stock  of  the  National  Broadway  Bank,  transferred  by  them  to  the 
Mercantile  National  Bank,  in  violation  of  the  terms  of  the  will  and  of 
the  orders  of  the  Supreme  Court  under  which  they  were  appointed 
to  succeed  the  original  trustees.  These  orders  provided  that  the  sub- 
stituted trustees  should  have  no  power  or  authority  to  bargain,  sell, 
alienate  or  in  any  manner  dispose  of  any  part  of  the  principal  of  the 
real  or  personal  property  of  the  estate  without  having  first  obtained 
leave  of  the  court,  nor  until  they  should  have  given  such  security 
for  the  due  and  proper  proportion  of  the  proceeds  of  any  sale  as  the 
court  might  thereafter  direct  and  require.  The  transfer  of  the 
National  Broadway  Bank  stock  to  the  Mercantile  National  Bank 
was  made  by  the  indorsement  of  the  certificates  by  the  plaintiffs  as 
App.  Div.— Vol.  CIL        17 
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such  trustees,  and  in  return  therefor  the  plaintiffs  received  from  the 
Mercantile  National  Bank  a  certificate  for  fifty  shares  of  the  capital 
stock  of  that  corporation  in  the  name  of  the  estate  of  Kobert  Bark- 
ley,  deceased.  The  circumstances  of  the  transfer  as  set  out  in  the 
complaint  were  such  as  to  charge  the  defendants  with  knowledge  of 
the  limitations  imposed  by  the  will  and  the  orders  of  the  Supreme 
Court  upon  the  powers  and  authority  of  the  plaintiffs  as  trustees. 
"  Knowledge  of  the  trustee's  violation  of  the  trust  conditions  will 
be  chargeable  to  the  person  dealing  with  him,  if  the  facts  were  such 
as,  in  reason,  to  put  him  upon  inquiry  and  to  require  hhn  to  make 
some  investigation,  as  the  result  of  which  the  true  title  and  author- 
ity of  the  trustee  might  have  been  disclosed.  He  will  then  be 
regarded  as  having  constructive  notice  of  the  terms  of  the  trust, 
whence  the  trustee  derives  his  power  to  act."  {First  National 
Bank  v.  National  Broadway  Bank,  156  N.  Y.  459,  468.)  A  per- 
son who  takes  trust  property  with  such  constructive  notice  takes  it 
subject  to  the  right  of  the  trustee  to  reclaim  possession  thereof. 
The  obligation  of  a  party  who  deals  with  a  trustee  in  the  purchase 
from  him  of  trust  securities  to  look  into  the  trust  agreement  to 
ascertain  the  power  of  the  trustee,  was  distinctly  asserted  in  the 
clearest  language  by  the  Appellate  Division  in  the  first  department 
in  the  case  of  Stuirez  v.  Be  Montigny  (1  App.  Div.  494),  and  the 
judgment  therein  rendered  was  affirmed  upon  the  opinion  below  by 
the  Court  of  Appeals  (153  N.  Y.  678).  It  seems  to  me  that  under 
these  authorities  the  complaint  clearly  states  a  cause  of  action 
against  the  Mercantile  National  Bank,  and  that  the  National  Broad- 
way Bank  is  a  proper  party  because  its  interests  will  be  directly 
affected  if  the  plaintiffs  succeed  in  enforcing  their  equitable  demai^d 
against  the  Mercantile  National  Bank. 

I  think  the  judgment  should  be  reversed  and  that  the  plaintiffs 
should  have  an  interlocutory  judgment  overruling  the  demurrers, 
but  providing  that  the  defendants  have  leave  to  answer  over. 

Jenkb,  Rich  and  Miller,  JJ.,  concurred;  Hookee,  J.,  not 
voting. 

Final  judgment  reversed,  with  costs,  and  interlocutory  judgment 
directed  overruling  the  demurrer,  with  costs,  with  leave  to  the 
defendants  to  answer  over  upon  payment  of  costs. 
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Yebonica   Gorney,   Respondent,  v.   The   City  of  New   York, 

Appellant. 

A  municipality  hiring  a  driver,  horses  and  truck  from  the  employer  of  such  driver — 
it  is  liable  for  ir^jury  resulting  from  tlie  driver's  negligence  in  leaving  the  Jiorses 
unattended  in  the  street  while  reporting  for  duty  to  the  dty. 

In  an  action  brought  against  the  city  of  New  York  to  recover  damages  sustained 
by  the  plaintiff  in  consequence  of  her  premises  being  flooded  by  water  flowing 
from  a  broken  fire  hydrant,  it  appeared  that  the  city  of  New  York  hired  from 
the  firm  of  Hill  <&  Hays  a  team  of  horses,  truck  and  driver  to  do  street  cleaning 
work;  that  the  driver  of  the  truck  drove  up  to  the  station  of  the  foreman  of 
the  street  cleaning  department,  and,  leaving  his  horses  and  truck  unattended 
in  the  street,  went  into  the  station  to  report  to  the  foreman  for  work;  that 
while  he  was  engaged  in  so  doing,  the  horses  ran  away  and  collided  with  a  fire 
hydrant,  breaking  it  and  causing  the  injuries  for  which  the  plaintiff  sought  to 
recover.  It  was  a  part  of  the  duty  of  each  driver  to  report  each  morning  to 
the  foreman  for  directions  as  to  the  details  of  the  work  which  he  was  to  do. 

Eeld,  that  notwithstanding  that  the  driver  was  not  paid  by  the  city  but  by  the 
firm  of  Hill  &  Hays,  he  was  in  the  employ  of  the  city  while  engaged  in  report- 
ing to  the  foreman,  and  that  his  negligent  .conduct  in  leaving  his  horses  unat- 
tended in  the  street  must  be  regarded  as  having  occurred  within  the  scope 
of  his  employment  by  the  city  and  that  the  city  was  responsible  for  such 
negligence. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
oiSce  of  the  clerk  of  the  county  of  Kings  on  the  18th  day  of  April, 
1904,  upon  the  verdict  of  a  jury  for  $950,  and  also  from  an  order 
entered  in  said  clerk's  oflSce  on  the  21st  day  of  April,  1904,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

James  D.  Bell  {James  T.  O^NeiJl  and  John  J.  Delany  with  him 
on  the  brief],  for  the  appellant 

Thomas  KeCby  \Jamss  W.  liidgway  with  him  on  the  brief],  for 
the  respondent. 

WlLLAED  BaRTLETT,  J.  : 

The  plaintiff  has  recovered  a  verdict  for  damages  to  her  property 
occasioned  by  the  negligence  of  a  driver  in  the  service  of  the  depart- 
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ment  of  street  cleaning  of  the  city  of  New  York,  who  allowed  his 
horses  and  cart  to  collide  with  a  fire  hydrant,  breaking,  it  down  in 
such  a  manner  as  to  cause  the  water  therefrom  to  flood  the  plain- 
tiffs premises. 

TJiaavidenca was  suflicient.to  support  the.  verdict,  if  tlie  relation 
o£< tha>driv0r to. theoit^^. at tlie^timejofi the.aooident^. wa». sucll  aa to 
render  the  city  liable^ for  hie  acts.. 

I  entertain  no  doubt  that  it  was.  Assuming,  as  was  testified  by 
tlieu foreman. of',  tha  strfiefc  claaning,  department. in  tlla  locality,  that 
thahonses^.trnokami  ddver/waneihii^dby  the.city  fromithe  firan^of 
Hilh  &  SBa^s*  to  do^  street*  cloaning  work,  and'  thatr  the*  driver 
rooeived  his  pay-fixnn  tile  firm  and'  not  from  tlie- city,  these- facts 
would*  not  prevent  tlie  city  from  beings  liable  for.  the  driver's  negli- 
ge t  acts^.  pnovidad.  they*  occurjiedi  in.  tlie  CQuraa  and.  withim  the 
soopejoJE  hia  emplojrnient..  {Jiiqginaiv,..  W.  5^^  TeL.  659j,.15fl  Kw.  Y. 
75.) »  Indeed,  the  learned^  aiBsistlant^  corporatibn'  counsersayB  in  his 
brief  tliat  it  may  be  conceded'  nndfer  the  decision  cited'that  "if  tlie 
driver,  of  the  truck,  of  Hill  &  Hays  waaat.thatime.of  hia  negligent 
act.  eng^gpd.  int  tlia  aatuaLworlcL  of  tha  city j  and  waa^  perfonning 
ttiatcworkundentiia  diDButaonavaml?  iniocoordance  witii:  ihstrnotions 
finom  tlie^foi^eman  orotiier  competent  autfiorityin  tlia  Departtaent 
of  Street  Cleaning,  the  defendant  might  be  liable."  Its  liability  is 
<ieniad„how.eyer,.  bacausa^the  alleged  neglig^iuoa  occurred  while  the 
dhiver  waa  rejpQr.tinq,  to  the  forenian  fon  duty.. 

What  haj^penad  was  this.:  Thadriver  drjov^jup  totliaforamanfa 
station, . an d,.laaving  bis  lionsaa  and  trxLck.  unattended. in  tha  streat^ 
want. into,  tha  statiomtorapont to  tlia for^amanr  £on worJk,  as  ha  waa 
requirad.by  tlia city  to  dia ;,  just,as.he  said. to  tlie. foraman,. '*Her«?8 
the  horses  and  truck  from  Hill  &  Hays,"  the  horses  ran  away  and 
broke*  tlie  ■  hydrant. . 

It  has  frequently  been  held  to  ba.  nagliganca'  tb  leHs^  horaes 
unfastened  and  unattended  in  a  public  street.  {Pearl  v.  Macaulay 
e.Appi.Div.  TO  ;■  BrandiVu  Bordeml^yGmdensecLMiUi  C&i,  89adi.ll88.) 
It  being  a  part  of  the  duty  of  the  driver  to  report  to  tlie'foreaiiin  for 
directions  as  to  the  details  of  the  work  which  he  was  to  do,  it  seems 
to  me  quite  clear  that  he  was  in  the  service^  of  tiie^  city-  wliite 
engaged;  in  so  reporting*  himselfj  and' that  his  negligent  condhct  in 
Iferving  his  horses  sottiEittJiey  could' run*  away  must  ba  r^gardfed'aa 
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having  occurred  within  the  scope  of  his  employment.  It  is  to  be 
obsepved  ihat  ^he  was  not  called  iipon  to  apply  to  tlie  .foreman  .to 
aaeeftain  whether  .lie  was  Ju)  he  .eu^lc^ed  .or  .not.  .That  'question 
had  .evideatiytheen  Jiettled  >by.the  ciliy  beforehand  with  tlie  .firm 
from  which  it  hired  him.  He  had -to  r^pout  in  order  .to  .find  out 
just  what  he  was  to  do  ontthat  day.  This  is  evident  from  the  for.e- 
man's  testimony :  "  He  just  oame  in  to  report  for  work ;  f hey 
have  to  every  morning ;  every  driver  has  to  report  for  work,  even 
ihe'3djHi7*tm&rtt  drimrsy  we  ilwve  iro^Bendtlfism^to  Wlwre^ashasaarB 
to 'be  removed!"  And  previoms  ^trftemeilts  xfi  "this  Bame  wttiress 
showed  that  he  distinctly  understood  that  the  horses,  truck  and 
driver  were  in  the  defendant's  employ  at  the  time  of  the  accident, 
iRs'Tor  example  :  '"'When 'this  man 'brought  this  wagon  up  "there 'he 
ibrongltt  it  for  .use  by  tlie  city  and  delivered  it  there ;  he  'Idft  ithe 
wagon 4he£e. to  f^Qportsto  me.;Jie<le£t  it  .in  olmfge  .of  the  xity ;  .he 
hari'to'repovt  there  «s  to  iteiime ;  rise* did  notsstoy  itheneiand.doiany 
woi^t;  the  horses  ranTiwKy'b^on3'he'hadtlie''chaneetogo'«tfter  tt<or 
bring  it  to  mei" 

It  iwas.natceErorto  refuse  to  £ha^;ge  .tlie  jury  that  they  must  ren- 
der a  verdict  for  the  defendant  if  they  found  "  that  the  uitiicer.and 
team 'and  ^utiic  belonged  to^a  third  iporty:"  Ab  ilrHBtalvaBdylHen 
pointed  outj-all  might  have 'been'hireQ'from'a*third  party,  \^ho^paid 
the  driver's  wages,  and  jet  the  city  might'be  liable. 

lEhe  jadgmeiit,and  ordei*  Aliould  be^ffirmed. 

HiRscHBERG,  P.  J.,  WooDWARD  and  UiT.T.KK,  JJ„  concurrcd : 
iHacoasB,  J.,.'not* voting. 

Judgment  and  order  affirmed,  with  costs. 
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In  the  Matter  of  the  Petition  of  John  Borup,  Respondent,  for  the 
Appointment  of  Commissioners  to  Assess  Damages  to  his  Prop- 
erty, Resulting  from  a  Change  of  Grade  of  JeflFerson  Place,  in 
the  Town  of  Eastehester,  New  York. 

Town  of  Eastchester  and  Henry  C.  Merritt,  as  Supervisor  of 
Said  Town,  Appellants. 

Change  of  grade  in  highwaye — the  prornnom  of  chapter  610  of  the  Laws  of  XW^for 
compensation  to  abutting  owners  are  not  unconstitutional  —  the  mode  of  ascertain- 
ing damages  is  proper  —  the  act  applies  to  highways  within  the  corporate  limits  of 
a  village, 

Chnpter  610  of  the  Laws  of  1908,  authorizing  the  owners  of  property  abutting 
upon  a  town  highway  to  recover  from  the  town  damages  resulting  from  a 
change  in  the  grade  of  such  highway,  does  not  violate  section  10  of  article  8 
of  the  State  Constitution,  which  provides  that  "no  county,  city,  town  or  vil- 
lage shall  hereafter  give  any  money  or  property,  or  loan  its  money  or  credit  to 
or  in  aid  of  any  individual,  association  or  corporation,  *  *  *  nor  shall  any 
such  county,  city,  town  or  village  be  allowed  to  incur  any  indebtedness  except 
for  county,  city,  town  or  village  purposes,"  nor  is  such  act  unconstitu- 
tional because  of  the  manner  in  which  it  provides  that  the  damages  shall  be 
ascertained. 

The  provisions  of  that  act  requiring  the  commissioners  to  "consider  the  fair 
value  of  the  work  done,  or  necessary  to  be  done,  in  order  to  place  the  claim- 
ants' lands  or  buildings  or  both  in  the  same  relation  to  the  changed  grade  as 
they  stood  to  the  former  grade,''  does  not  require  the  commissioners  to  make 
an  award  equal  to  the  value  of  such  work  done  or  to  be  done,  but  merely  to 
consider  such  value  as  one  of  the  elements  of  damages,  but  not  as  the  measure 
of  the  damage  sustained. 

The  act  of  1903  is  applicable  to  a  case  where  the  highway,  the  grade  of  which  is 
changed,  and  the  property  abutting  thereon  are  within  the  corporate  limits  of 
a  village. 

Appeal  by  the  Town  of  Eastchester  and  another  from  an  order 
of  tlie  Supreme  Court,  made  at  the  Westchester  Special  Term  and 
entered  in  tlie  office  of  the  clerk  of  the  county  of  Westchester  on 
the  12th  day  of  November,  1904,  appointing  commissioners  to 
assess  damages  to  the  property  of  John  Borup,  resulting  from  a 
change  of  grade  of  Jefferson  place,  in  the  town  of  Eastchester,  N.  T. 

Isaac  N,  Jfills,  for  the  appellants. 

Alfred  K  Smithy  for  the  respondent. 
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WlLLAKD  BaBTLETT,  J.  : 

This  is  tlie  second  appeal  in  this  matter.  On  the  previous  appeal 
we  reversed  an  order  appointing  commissioners,  upon  the  ground 
tliat  before  such  an  order  could  be  made  the  issues  raised  by  the 
amended  answer  of  the  town  of  Eastchester  must  bq  tried  and  deter- 
mined. {Matter  of  JBorup^  89  App.  Div.  188.)  Such  issues  have 
now  been  adjudicated,  and  the  appellants  attack  the  order  made 
upon  the  determination  thereof  as  based  upon  unconstitutional  legis- 
lation and  invalid  in  other  respects. 

We  think  that  the  constitutional  objections  are  sufficiently 
answered  in  the  opinion  written  by  Mr.  Justice  Hebbick  at 
Special  Term  upon  the  making  of  the  original  order  in  this  matter.**^ 

*  The  following  is  the  opinion  of  Mr.  Justice  Herbick,  delivered  at  Special 
Term: 

Hbrrick,  J. : 

This  is  an  application  for  the  appointment  of  commissioners,  under  chapter  610 
of  the  Laws  of  1908  (adding  to  Highway  Law  [Laws  of  1890,  chap.  668],  §  11a), 
to  assess  the  damages  suffered  by  the  petitioner  by  an  alleged  change  of  grade  in 
the  highway  passing  his  premises. 

The  act  provides  that  **  in  any  town  in  which  a  highway  has  been  or  hereafter 
shall  be  repaired,  graded  and  macadamized  from  curb  to  curb  by  the  authorities 
of  the  town,  in  accordance  with  the  provisions  of  section  sixty-nine  of  chapter 
six  hundred  and  eighty-six  of  the  laws  of  eighteen  hundred  and  ninety -two,  the 
owner  or  owners  of  the  land  adjacent  to  the  said  highway  shall  be  entitled  to 
recoTer  from  the  town  the  damage  resulting  from  any  change  of  grade." 

The  act  then  provides  for  the  presentation  to  the  town  board  of  a  verified  claim, 
and  if  the  owner  shall  not  agree  upon  the  amount  of  damages  to  be  allowed,  that 
then  the  person  presenting  such  claim  may  apply  to  the  Supreme  Court  for  the 
mppointment  of  three  commissioners  to  determine  the  compensation  to  which  he 
is  entitled  ;  and  that  all  proceedings  subsequent  to  the  appointment  of  commis- 
sioners shall  be  taken  in  accordance  with  the  provisions  of  the  Condemnation 
Law,t  so  far  as  applicable. 

In  this  case  it  appears  that  the  change  in  the  grade  complained  of  was  made 
sometime  prior  to  the  passage  of  the  act  in  question. 

The  act  is  challenged  as  being  unconstitutional,  as  being  in  violation  of  sec- 
tion 10  of  article  8  of  the  Constitution  of  the  State,  which  provides  that  "  no 
county,  city,  town  or  village  shall  hereafter  give  any  money  or  property,  or  loan 
its  money  or  credit  to  or  in  aid  of  any  individual,  association  or  corporation,  or 
become  directly  or  indirectly  the  owner  of  stock  in,  or  bonds  of,  any  association 
or  corporation;  nor  shall  any  such  county,  city,  town  or  village  be  allowed  to 
incur  any  indebtedness  except  for  county,  city,  town  or  village  purposes." 

tCode  Civ.  Proc.  chap.  28,  tit.  1.— [Rep. 
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Tlie  appellants  make  the  point  that  inasmnch  as  in  revei'sing  that 
order  this  court  did  not  iu  terms  direct  a  new  trial  or  hearing,  the 
proceeding  was  absolutely  terminated  by  the  reversal  and  the  peti- 
tioner was  not  at  liberty  to  proceed  further.  Such  is  not  a  correct 
construction  of  the  effect  of  our  determination.  We  did  not  direct 
a  dismissal  of  the  proceeding,  bnt  merely  reversed  the  final  order. 
This  action  left  the  proceeding  still  pending  upon  the  issues  joined 
by  the  answer,  and  it  was  entirely  proper  for  the  court  below  to  pro- 
ceed and  decide  those  issues,  as  has  now  been  done. 

The  point  that  there  was  neither  proof  nor  finding  that" prior  to 
the  making  of  the  alleged  change  of  gi^e  in  March,  1901,  there 

It  is  also  chaUeng«d  as  unconstitutional,  because  of  the  manner  in  which  the 
act  provides  that  the  damages  shall  be  ascertained,  it  being  contended  that  such 
damages  should  be  assessed  by  a  jury,  and  not  by  commissioners  appointed  by 
the  court,  and  that,  therefore,  the  manner  of  establishing  the  liability  of  the  town 
is  not  due  process  of  law.  And  again,  that  the  pTOvision  for  ascertaining  the 
amount  of  the  damages  constitatos  a  taking  of  the  money  of  the  town  without 
duo  process  of  law;  that  the  effect  of  the  provision  is  to  make  it  imperative  upon 
the  commissioners  to  award  damages  for  the  work  done,  or  necessary  to  foe  done, 
in  order  to  place  the  claimant's  land  or  buildings,  or  botii,  in  the  same  relation 
to  the  changed  g^iade  as  they  stood  before  such  change  in  the  grade  was  made, 
and,  therefore,  may  compel  the  town  to  pay  far  more  than  the  amount  of  damage 
which  has  actually  been  suffered  from  the  change  of  grade. 

I  think  it  will  not  be  disputed  bnt  that  the  establishing  of  public  streets  and 
highways,  with  the  attending  grading  and  paving,  is  for  the  benefit  of  the  city, 
town  or  village  in  which  they  are  laid  out.  Any  indebtedness  incurred  or 
moneys  expended  for  the  necessary  and  proper  charges  and  expenses  of  such 
work  is  an  indebtedness  and  expense  incurred  for  a  city,  town  or  village  pur- 
pose. The  expense  of  the  taking  of  any  laud  for  the  purpose  of  establishing  a 
highway  is  a  legitimate  municipal  expense. 

The  damage  caused  by  establishing  a  new,  or  changing  an  existing  grade,  is 
one  of  the  necessary  incidents  of  laying  out  and  establisliiug  a  street  or  highway. 

It  has  long  been  held  that,  except  where  permitted  by  statute,  no  recovery 
could  be  had  by  the  owner  of  land  for  the  damages  inflicted  upon  him  by  a 
change  of  grade  of  a  street  or  highway  passing  his  premises.  The  justice  of  the 
claim,  however,  has  been  recognized  in  various  city  and  village  charters. 

It  will  be  observed  in  this  case  that  the  act  does  not  give,  in  the  language  of 
the  Constitution,  "any  money  or  property,  or  loan  its  money  or  credit  to  or  in 
aid  of  any  individual."  It  merely  provides  a  remedy  whereby  a  person  may 
recover  compensation,  if  he  has  in  fact  been  damaged;  it  is  an  act  merely  pro- 
viding a  remedy  for  wrongs,  for  which  prior  thereto  there  was  no  redress. 

If  in  fact  there  has  been  no  injury  by  a  chanee  of  grade,  then  no  indebtedness 
or  obligation  will  be  incurred  by  the  municipality  making  such  change;  if  there 
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was  any  established  grade  of  the  highway  known  as  Jefferson  place, 
was  made  by  the  appellants  here  upon  like  evidence  in  Matter  of 
Andarsan  (178  N.  Y.  416) ;  so,  also,  was  the  point  that  there  was 
neither  proof  nor  finding  that  Jefierson  place  prior  to  March, 
1901,  had  any  curbs  or  curblines  established.  The  evidence  on 
these  points  in  Matter  of  Andersen  {supra)  was  substantially  the 
same  as  it  is  in  this  proceeding,  and  the  Court  of  Appeals  never- 
theless determined  in  that  case  that  the  order  of  the  Special 
Term  appointing  commissioners  should  be  affirmed.  This  seems 
to  be  a  conclusive  adjudication  upon  these  two  questions.  That 
decision  by  the  Court  of  Appeals  also  necessarily  involved  a  deter- 

has  been,  then  there  is  a  moral  and  equitable  obligation  that  compensation  should 
be  made  for  such  damages,  and  there  is  nothing  in  the  Constitution  to  prohibit 
the  Legislature  providing  a  remedy  for  the  ascertainment  of  the  amount  of  such 
dAmage,  and  providing  a  means  of  payment.  This  case  does  not  fall  within  the 
principle  of  the  cases  of  People  ex  rel.  Wctddy  v.  Partridge  (172  N.  Y.  305) ; 
MiUter  cf  Malyon  v.  Board  of  Education  (171  id.  263);  Bush  v.  Board  of  Supertis- 
on  (199  id.  212),  in  which  it  was  held  that  there  were  neither  legal,  moral  nor 
equitable  obligations  involved. 

Compensiition  for  injury  done  or  damage  inflicted  by  the  public  authorities  in 
carrying  on  a  public  work  is  not  a  gift,  gratuity  or  loan  within  the  meaning  of 
the  Constitution. 

The  objection  to  the  statute  that  it  provides  an  unconstitutional  method  of 
ascertaining  the  amount  of  damage  is  not  tenable.  That  interpretation  of  a  stat- 
ute which  renders  it  unconstitutional  is  not  to  be  given  if  it  is  susceptible  of  any 
other.  The  statute  here  provides  that  the  town  board  or  the  commissioners  shall, 
"in  determining  the  compensation,  eo/isider  the  fair  value  of  the  work  done,  or 
necessary  to  be  done,  in  order  to  place  the  claimants'  lands  or  buildings,  or  both, 
in  the  same  relation  to  the  changed  grade  as  they  stood  to  the  former  grade,  and 
make  awards  accordingly,  except  that  said  board  or  said  commissioners  may  make 
an  allowance  for  benefits  derived  by  the  claimant  from  such  improvement."  That 
does  not  make  it  necessary  for  the  commissioners  to  award  an  amount  of  damages 
equal  to  the  value  of  the  work  done,  or  necessary  to  be  done,  in  order  to  place 
the  claimant's  land  or  bnildings,  or  both,  in  the  same  relation  to  the  changed 
grade  aa  they  stood  to  the  former  grade;  they  are  merely  to  consider  such  fair 
value  as  one  of  the  elements  of  damage  suffered,  and  not  take  such  value  as  the 
meiisure  of  the  damage  sustained.  It  does  not  prescribe  by  any  arbitrary  rule 
the  amount  of  the  damages  to  be  awarded;  it  simply  provides  that,  in  ascertain- 
ing the  damages  suffered,  the  commissioners  shall  consider  the  value,  etc. ;  what 
weigfatand  effect  soch  commissioners  will  give  to  such  value,  after  such  considera* 
tion,  is  left  for  them  to  determine.  The  other  objections  to  the  constitutionality 
of  the  statute  seem  to  l)e  disposed  of  by  Matter  of  Comesky  (83  App.  Div.  137). 

Motion  for  the  appointment  of  commissioners  granted. 
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mination  adverse  to  the  appellants  upon  the  proposition  which  they 
now  advance,  that  chapter  610  of  the  Laws  of  1903*  was  not  appli- 
cable to  Jefferson  place  because  that  street,  including  the  plaintiff's 
lands  and  the  adjacent. territory,  is  within  the  corporate  limits  of 
the  village  of  Tuckahoe. 

We  think  a  correct  conclusion  was  reached  at  the  Special  Term 
upon  all  the  points  presented  by  this  appeal,  and  that  the  order 
appointing  commissioners  should,  therefore,  be  affirmed. 

HiBsoHBEEG,  P.  J.,  WooDWARD  and  Jenks,  JJ.,  concurred ; 
Hooker,  J.,  not  voting. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


H.  Albeetus  West,  Respondent,  v,  J.   B.   M.   Grosvenor  and 
Others,  Appellants,  Impleaded  with  Others. 

Oorparation — failure  of,  to  fie  an  annual  'report  —  what  %»  not  doing  bunness 
"  without  the  United  Slatee*"  ^effect  of  the  eubmisiion  to  the  jury  of  a  queetian 
which  ehould  be  decided  by  the  court. 

An  Arizona  corporation  doing  business  within  the  State  of  New  York,  organ- 
ized for  the  purpose  of  ''manufacturing,  selling,  disposing  of  and  utilizing 
liquid  air,"  which  endeavors  to  sell  its  stock  in  Europe,  and  by  obtaining 
patents  there  to  prevent  foreigners  from  manufacturing  its  own  distinctive 
product,  is  not  doing  business  *'  without  the  United  States  "  within  the  mean- 
ing of  section  80  of  the  Stock  Corporation  Law  (Laws  of  1892,  chap.  688,  as 
amd.  by  Laws  of  1897,  chap.  384)  requiring  every  domestic  stock  corporation 
and  every  foreign  stock  corporation  doing  business  within  the  State  of  New 
York  to  file  an  annual  report. 

The  fact  that  a  question  is  submitted  to  the  jury  as  one  of  fact,  when  it  should 
have  been  decided  by  the  court  as  one  of  law,  is  not  material  where  the  Jury 
answer  the  question  correctly. 

Appeal  by  the  defendants,  J.  B.  M.  Grosvenor  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  oiRce  of  the  clerk  of  the  county  of  Kings  on  the  14th  day 
of  December,  1903,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  17th  day  of  December, 
1903,  denying  the  said  defendants'  motion  for  a  new  trial  made 
upon  the  minutes. 

*  Adding  to  Highway  Law  (Laws  of  1890,  chap.  508),  §  11a,— [Rep. 
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Aaron  JP.  Jetmore^  for  the  appellants. 
J,  Noble  Ilayes^  for  the  respondent. 

WiLLABD  BaRTLETT,  J.  : 

In  this  action  the  directors  of  the  Tripler  Liquid  Air  Company 
(an  Arizona  corporation  doing  business  in  New  York)  have  been 
held  liable  for  a  debt  of  $1,500  due  from  that  corporation  to  the 
plaintiff,  by  reason  of  its  failure  to  file  the  annual  report  prescribed 
by  section  30  of  the  Stock  Corporation  Law,  as  the  same  existed 
prior  to  April  16,  1901. 

The  portion^  of  that  section  material  to  be  considered  upon  this 
appeal  are  as  follows:  "Every  domestic  stock  corporation  and 
every  foreign  stock  corporation  doing  business  within  this  State, 
except  moneyed  and  railroad  corporations,  shall  annually,  during 
the  month  of  January,  or,  if  doing  business  without  the  United 
States,  before  the  first  day  of  May,  make  a  report  as  of  the  first  day 
of  January,  which  shall  state:  1.  The  amount  of  its  capital  stock, 
and  the  proportion  actually  issued.  2.  The  amount  of  its  debts  or 
an  amount  which  they  do  not  then  exceed.  3.  The  amount  of  its 
assets  or  an  amount  which  its  assets  at  least  equal.  Such  report 
shall  be  signed  by  a  majority  of  its  directora,  and  verified  by  the 
oath  of  the  president  or  vice-president  and  treasurer  or  secretary, 
and  filed  in  the  ofiice  of  the  Secretary  of  State,  and  in  the  office  of 
the  county  clerk  of  the  county  within  this  State  where  its  principal 
business  office  may  be  located.  If  such  report  is  not  so  made  and 
filed  all  the  directors  of  the  corporation  shall  jointly  and  severally 
be  personally  liable  for  all  the  debts  of  the  corporation  then  existing, 
and  for  all  contracted  before  such  report  shall  be  made."  (Laws  of 
1892,  chap.  688,  as  amd.  by  Laws  of  1897,  chap.  384.) 

The  Tripler  Liquid  Air  Company  did  not  make  and  cause  to  be 
filed  an  annual  report  during  the  month  of  January,  1901,  and 
thereupon  in  August,  September  and  October,  1901,  the  plaintiff 
instituted  the  present  action  against  the  directors  to  charge  them 
with  personal  liability  for  his  claim. 

The  director  defended  upon  the  ground  that  the  Tripler  Liquid 
Air  Company  was  a  corporation  doing  hicainess  without  the  United 
States,  and  hence  was  not  required  to  make  its  report  in  January, 
1901,  but  had  until  May  1,  1901,  within  which  to  do  so,  and  upon 
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the  f  artlier  ground  that  section  30  of  the  Btock  Corporation  Law 
was  amended  by  an  act  of  the  Legislature  which  took  efiect  on 
April  16,  1901,  in  such  a  way  as  to  relieve  them  as  directors  from 
any  personal  liability  for  a  failure  to  make  the  annual  report. 
(Laws  of  1901,  chap.  854.) 

At  the  close  of  the  trial  the  court  instructed  the  jury  to  find 
specially  upon  two  questions  of  fact,  namely :  (1)  Has  the  pbintiff 
been  paid  in  full  for  hia  services?  (2)  Was  the  Tripler  Liquid  Air 
Company  doing  business  without  the  United  States  1  The  juiy 
answered  both  questions  in  the  negative,  and  rendered  a  general 
verdict  of  $1,500  in  flavor  of  the  plaintiff. 

The  only  question  presented  by  this  appeal  which  requires  dia- 
cussion,  as  it  seems  to  me,  relates  to  the  contention  of  the  appellants 
that  the  Tripler  Liquid  Air  Company  vras  a  corporation  doing  busi- 
ness without  the  [Jnited  States.  All  the  evidence  on  that  branch  of 
the  case  came  from  the  nde  of  the  defendants  and  was  uncontift- 
dieted ;  and  it  is  argued  that  tlie  qnestion  was  one  of  law  whicii 
should  not  have  been  submitted  to  the  jury  at  all,  but  ought  te 
have  been  decided  by  tlie  court.  The  submission,  however,  did  tbe 
defendants  no  harm,  assuming  the  question  to  have  been  one  of 
law,  if  the  jury  answered  it  correctly,  and  I  think  they  did.  The 
two  witnesses  who  testiiied  on  this  subject  were  hardly  eompeteai 
to  give  nSuch  evidence  about  the  transactions  of  the  company  m. 
Paris  or  elsewhere  in  Europe,  as  they  had  not  either  of  them  been 
abroad ;  but  giving  full  effect  to  every  specific  statement  of  fmct 
made  by  them  which  was  allowed  to  remain  in  the  record,  althoogli 
much  of  the  matter  was  obviously  liearsay,  I  think  the  fair  inferene» 
to  be  drawn  is  not  that  tiie  corporation  was  doing  business  im 
Europe,  but  that  it  was  endeavoring  to  sell  its  stock  there,  and  bj 
obtaining  foreign  patents  to  prevent  foreigners  from  manufacturing 
its  own  distinctive  product  This  was  hardly  doing  business  without 
the  United  States  within  the  meaning  of  the  statute.  It  is  true  ibmt 
Mr.  Harry  P.  Lay  ton,  one  of  the  defendants,  did  testify,  *'Of  my 
own  knowledge  I  know  there  was  no  difference  in  the  nature  of 
the  business  transacted  abroad  from  tliat  transacted  in  the  United 
States ; "  but  the  effect  of  this  assertion  was  wholly  nullified  wl 
he  admitted  on  cross-examination,  "I  was  never  in  Paris  —  hai 
never  been  abroad."    The  cases  in  which  the  phrase  "  doing  bn 
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BMB  within"  a  specified  territorial  jiirisdiction  has  been  under  con- 
«deration  are  apposite  and  instructive  as  showing  that  operations 
much  more  nearly  resembling  the  carrying  on  of  the  business  which 
the  corporation  was  organized  to  conduct  than  anything  proved  in 
ike  present  case  liave  been  held  not  to  constitute  a  doing  of  busi- 
ness. {People  ex  rel.  Breiwvng  Co.  v.  Hdberts^  22  App.  Div.  282 ; 
People  ex  rd.  Cotton  Oil  Co.  y.  liodertSj  26  id.  13 ;  Cuminer 
Lumber  Co.  v.  Associated  Mfrs.  Lis.  Co.^  67  id.  151 ;  Penn  Col- 
lUries  Co.  v.  McKeevery  93  id.  303.)  The  business  of  the  Tripler 
Liquid  Air  Company  as  described  by  Mr.  Layton  was  the  "  manu-. 
facturing,  selling,  disposing  of  and  utilizing  liquid  air."  He  knew 
from  correspondence  that  the  company  had  an  office  in  Paris,  but 
what  was  done  there,  save  to  sell  stock  and  prepare  two  liquid  air 
machines  for  exhibition  at  the  Paris  Exposition,  is  not  disclosed.  It 
does  not  appear  that  an  ounce  of  liquid  air  was  ever  manufactured 
m  Paris ;  and,  furthermore,  the  witness  expressly  declares,  ^'  We  did 
not  manufacture  anything  over  there  to  sell." 

I  think  the  principal  question  upon  which  the  ease  turned  as  to 
the  liability  of  the  directors  for  the  debt  of  the  corporation  to  the 
plaintiff  was  correctly  answered  in  the  court  below,  and  that  the 
plaintiff  is  entitled  to  an  affirmance. 

HiRscHBERo,  P.  J.,  Woodward  and  Jenks,  JJ.,  concuri^ed; 
SooKER,  J.,  not  voting. 

Judgment  and  order  affirmed,  with  costs. 


Hbnry  Bbohsr,  Respondent,  v.  The  Cmr  of  New  York, 

Appellant. 

WbrdbU  entry  and  detainer  —  t?u  forcible  remotkU  of  one  privileged  to  maintain  a 
T^eehment  etand  near  a  public  building  is  not  within  the  purview  of  the  statute 
— revocation  of  such  a  privilege ,  how  it  should  be  made  by  the  park  department. 

The  forcible  removal  by  the  employees  of  the  park  department  of  the  city  of 

'      Kew  York  of  a  refreshment  stand  which  an  individual  was  maintaining  in 

^Iham  Bay  Park  under  a  written  agreement  between  him  and  the  city  of  New 

York,  whereby  the  city  granted  to  him  *'  the  privilege  of  maintaining  a  stand 

at  the  bath  houses  near  Firman  Mansion  for  sale  of  ref reshmenta  (spirituous 
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liquors  excepted)  and  renting  bathing  suits,  for  the  term  of  three  years,  from 
the  25th  day  of  November,  1903,"  does  not  constitute  a  forcible  entry  and 
detainer  under  section  2288  et  seq.  of  the  Code  of  Civil  Procedure,  for  the 
reasons  that  it  is  essential  to  the  maintenance  of  such  a  prosecution  that  the 
entry  complained  of  shall  be  made  into  "  real  property,"  and  that  the  agree- 
ment conferring  the  privilege  to  maintain  the  stand  did  not  specify  any  special 
part  of  the  land  as  set  apart  for  the  licensee's  occupation. 
Quaere,  whether  the  officials  of  the  i>ark  department  had  power  to  revoke  such  a 
privilege  during  the  term  thereof,  in  the  absence  of  evidence  that  the  park 
department  had  officially  determined  through  some  regulation  or  ordinance 
that  no  stand  for  refreshments  should  be  maintained  near  the  Firman  Mansion 
.     in  Pelham  Bay  Park. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  final 
order  of  the  Mnnicipal  Court  of  ihe  city  of  New  York,  borough  of 
The  Bronx,  in  favor  of  the  plaintiff,  entered  on  the  30th  day  of 
November,  1904. 

Theodore  Connoly  [Richard  H.  Mitchell  and  Addison  B,  ScoviUe 
witli  him  on  the  brief],  for  the  appellant. 

Williai/h  T.  Matthies^  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  : 

The  plaintiff  maintained  a  stand  for  the  sale  of  refreshments  in 
Pelham  Bay  Park,  under  a  written  agreement  between  him  and  the 
city  of  New  York,  wliereby  the  city  granted  to  him  "  the  privilege 
of  maintaining  a  stand  at  the  bath  houses  near  Firman  Mansion 
for  sale  of  refreshments  (spirituous  liquors  excepted)  and  renting 
bathing  suits,  for  the  term  of  tliree  years,  from  the  25th  day  of 
November,  1903."  On  April  4,  1904,  the  commissioner  of  parks 
for  the  borough  of  The  Bronx  assumed  to  revoke  the  permit  issued 
to  the  plaintiff,  and  notified  him  of  the  revocation.  A  similar 
notice  of  revocation  was  again  served  upon  the  plaintiff  on  June  4, 
1904.  The  plaintiff,  nevertheless,  continued  to  maintain  his  stand 
in  the  park  until  June  16,  1904,  when  the  stand  was  forcibly 
removed  by  the  employees  of  the  park  department,  under  circum- 
stances which  would  constitute  a  forcible  entry  if  the  statutory  pro- 
visions relating  to  forcible  entry  and  detainer  are  applicable  to  the 
case  of  a  person  exercising  such  a  privilege  as  that  conferred  upon 
the  plaintiff  by  his  agreement  witli  the  city. 

The  provisions  relating  to  forcible  entry  and  detainer  which  were 
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formerly  contained  in  the  Revised  Statutes  (2  R.  S.  507,  §  1  ^^  seq.) 
are  now  found  in  the  Code  of  Civil  Procedure,  beginning  with  sec- 
tion 2233.  (See  Waterhury  v.  Deckehnann^  50  App.  Div.  434.)  The 
principal  purpose  of  the  enactment  of  the  original  statute  on  this  sub- 
ject was  to  restrain  acts  of  violence  on  the  part  of  those  seeking  to 
regain  possession  of  land,  even  though  they  might  rightfully  be 
entitled  to  possession.  (See  Wood  v.  Phillips^  43  N.  Y.  152,  157.) 
**The  main  object  still  is  to  preserve  the  public  peace  and  pre- 
vent parties  from  asserting  their  rights  by  force  or  violence,  though 
by  gradual  additions  the  remedy  has  become  in  effect  a  private 
as  well  as  a  public  one.  But  the  form  of  proceeding  and  the 
rnles  of  law  which  govern  it  remain  to  a  great  degree  unchanged." 
It  is  essential  to  the  maintenance  of  a  prosecution  for  forcible  entry 
and  detainer  that  the  entry  complained  of  shall  be  made  "  into  real 
property."  (Code  Civ.  Proc.  §  2233.)  I  am  of  opinion  that  the 
interference  by  the  agents  of  the  city  with  the  plaintiff's  refresh- 
ment stand  in  Pelham  Bay  Park  did  not  constitute  an  entry  into 
real  property  within  the  meaning  of  the  statute.  No  piece  of  land 
was  specified  in  the  agreement  as  set  apart  for  his  occupation. 
lie  was  merely  granted  the  privilege  of  maintaining  a  stand  at  the 
bath  houses  near  Firman  Mansion.  Theife  can  be  no  doubt,  I  think, 
that  under  this  agreement  the  city  authorities  could  have  indicated 
any  spot  in  the  vicinity  of  the  Firman  Mansion  for  the  location  of 
his  stand,  and  could  have  changed  that  location  from  time  to  time, 
if  they  saw  fit,  so  long  as  they  allowed  the  stand  to  remain  near  the 
bnilding  named.  In  this  respect  the  case  differs  from  Gushee  v. 
City  of  New  York  (42  App.  Div.  37),  where  the  plaintiff  was  granted 
the  privilege  of  keeping  a  restaurant  known  as  the  Clareraont  in 
Riverside  Park.  There  the  duty  of  the  plaintiff  required  him  to 
take  and  keep  possession  of  the  buildings,  and  to  pay  $525  a  month 
for  the  rights  which  he  acquired  in  conducting  a  restaurant  there, 
and  it  was  held  that  the  agreement  with  the  city  was  practically  a 
lease,  inasmuch  as  it  involved  the  possession  of  real  estate  and  the 
payment  of  a  monthly  rent  for  it.  There  was  nothing  of  this  kind 
in  the  case  at  bar.  The  facts  here  more  closely  resemble  those  in 
People  ex  rel.  Daniels  v.  Cushman  (1  Hnn,  73),  where  the  relators 
agreed  to  pay  the  respondent,  the  lessee  of  a  pier,  fifty  dollars  a 
month  for  the  privilege  of  placing  a  derrick,  scales  and.  oflSce  upon 
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a  certain  pordoa  of  the  pier,  and  where  it  was  held  that  this  did  not 
create  the  relation  of  landlord  and  tenant,  the  court  holding  that 
there  must  be  a  letting  of  the  realty  itself  to  constitnte  such  rela- 
tion. I  think  the  position  of  the  plaintiff  in  the  present  proceeding 
was  more  analogous  to  that  of  a  bootblack  licensed  to  maintain  a 
stand  in  a  railroad  station,  who  surely  could  not  be  deemed  an  occu- 
pant of  real  property  in  suck  a  sense  as  to  render  a  trespass  upon 
his  occupation,  however  violent,*a  forcible  entry  into  real  property. 
{Deluise  v.  Zong  Idavd  B.  H.  Co.j  65  A  pp.  Div.  487.)  I  con- 
clude, therefore,  that  this  is  not  a  case  in  which  the  plaintiff  was 
entitled  to  invoke  the  remedy  provided  by  section  2233  of  the  Code 
and  the  subsequent  sections  relating  to  forcible  entry  and  detainer. 
In  expressing  this  opinion  I  do  not  mean  to  be  understood  as  hold- 
ing that  the  plaintiff's  license  was  rightfully  revoked  by  the  park 
department.  Indeed,  it  seems  very  doubtful,  under  the  opinion  of 
the  Appellate  Division  of  the  first  department  in  Gu%hee  v.  Oity  of 
New  York  {suprd)^  whether  such  revocation  was  proper  in  the 
absence  of  evidence  tliat  the  department  had  officially  determined 
through  some  regulation  or  ordinance  tliat  no  stand  for  refresh- 
ments should  be  maintained  near  the  Firman  Mansion  in  Pelliam 
Bay  Park. 

The  conclusion,  however,  that  the  ease  does  not  fall  within  the 
purview  of  the  Code  provisions  relating  to  forcible  entry  and 
detainer  demands  a  reversal  of  the  order  appealed  from. 

Jenks,  Rich  and  Miller,  J  J.,  concurred  ;  Hookee,  J.,  not  voting. 
Final  order  of  the  Municipal  Court  reversed,  with  costs. 


Albert  Stern,  Respondent,  v.  Augxtst  Fleck,  Appellant. 

A  Municipal  Court  may  vacate  its  own  void  judgment  —  the  wder  u  appeaUMe —  ike 
appellate  court  is  concluded  by  the  return  —  it  cannot  consider  statements  in  eon- 
travention  thereof  in  the  brief  of  counsel. 

Wliere  a  justice  of  the  Municipal  Court  of  the  dty  of  New  York  renders  judg- 
ment in  a  case  tried  before  him,  which  judgment  is  void  because  it  was  not 
rendered  within  the  fourteen  days  prescribed  by  section  230  of  the  Municipal 
Court  Act  (Laws  of  1902,  chap.  580),  the  justice  has  power,  under  section  254 
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of  that  act,  to  make  an  order  vacating  such  judgment.  Such  order  is  appeal- 
able to  the  Appellate  Division  under  section  257  of  the  Municipal  Court  Act. 
Upon  such  an  appeal  the  court  is  bound  by  the  contents  of  the  return^made  by 
the  justice,  and  cannot  consider  statements  in  the  appellant's  brief,  not  sup- 
ported by  the  return,  tending  to  show  that  the  judgment  was  rendered  within 
the  statutory  time. 

Appeal  by  the  defendant,  August  Fleck,  from  an  order  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn, 
in  favor  of  the  plaintiff,  entered  on  the  2l8t  day  of  April,  1904, 
vacating  and  setting  aside  a  judgment  in  favor  of  the  defendant. 

C.  D.  jRustj  for  the  appellant. 

Fred.  L.  Gross^  for  the  respondent. 

WiLLABD   BaBTLETT,  J.  ! 

The  return  on  appeal  shows  that  this  action  was  tried  before  a 
Municipal  Court  justice  without  a  jury  on  the  9th  day  of  March,  1904, 
and  on  that  day  submitted  to  the  justice  for  his  decision  and  deter- 
mination ;  that  on  the  31st  day  of  March,  1904,  a  judgment  was 
rendered  in  favor  of  the  defendant  for  the  sum  of  twenty  dollars ' 
and  dismissing  the  complaint  on  the  merits,  and  that  on  the  21st 
day  of  April,  1904,  an  order  was  made  vacating  and  setting  aside 
the  judgment  on  the  ground  that  it  was  void  because  it  had  not  been 
rendered  within  the  time  prescribed  by  statute.  Among  the  papers 
attached  to  the  return  is  an  order  by  the  Municipal  Court  justice  in 
these  words :  "  My  attention  having  been  called  to  the  fact  that  the 
jadgment  herein  is  void  because  of  not  being  rendered  within  stat- 
utory time,  I  order  and  direct  that  the  judgment  entered  herein  be 
vacated  and  set  aside.     Dated  April  2l8t,  1904." 

In  the  brief  submitted  in  behalf  of  the  appellant  it  is  stated  that 
at  the  close  of  the  trial  on  March  9,  1904,  the  justice  gave  counsel 
ten  days  within  which  to  submit  briefs ;  that  the  brief  of  the  attor- 
ney for  the  defendant  was  submitted  on  March  19,  1904 ;  and  that 
judgment  was  rendered  dismissing  the  complaint  on  March  31, 1904, 
twelve  days  after  the  case  was  submitted  to  the  justice,  and,  there- 
fore, within  the  time  prescribed  by  law,  which  is  fourteen  days. 
4Laws  of  1902,  chap.  580,  §  230.)  It  is  also  stated  in  this  brief  tl\^t 
no  notice  was  given  either  to  the  plaintiff  or  to  the  defendant,  or  to 
the  attorney  for  either  party,  of  the  intended  action  of  the  court  in 
App.  Div.— Vol.  CII.        18 
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making  the  order  appealed  from.  Unfortunately  for  the  appellant, 
however,  none  of  these  assertions  are  sustained  by  the  return,  and 
we  must  be  bound  by  the  contents  of  the  return  in  disposing  of  the 


It  is  argued  that  if  the  court  below  was  right  in  holding  that 
more  than  fourteen  days  had  elapsed  between  the  time  when  the 
case  was  submitted  and  the  rendition  of  judgment,  that  fact  deprived 
the  Municipal  Court  justice  of  all  jurisdiction  in  the  cause  and,  there- 
fore, that  he  was  without  power  to  make  the  order  appealed  from. 
(See  Lamura  v.  Haggerty^  30  Misc.  Kep.  745.)  It  is  also  argued 
that  the  only  remedy  in  case  jurisdiction  is  lost  by  a  failure  to  render 
judgment  within  the  time  prescribed  by  the  statute  is  by  appeal. 
(See  Penniman  v.  La  Grange^  23  Misc.  Rep.  121.)  While  it  is 
true  that  it  has  frequently  been  held  that  jurisdiction  of  an  action 
is  lost  by  an  omission  to  decide  the  case  in  time,  the  decisions  to 
this  effect  should  not  be  construed  as  going  so  far  as  to  deprive  the 
Municipal  Court  of  the  power  to  declare  upon  its  own  minutes  that 
a  judgment  rendered  therein  under  such  circumstances  is  invalid. 
I  think  it  may  properly  make  an  order  vacating  such  judgment 
under  the  authority  conferred  by  the  last  sentence  of  section  254  of 
the  Municipal  Court  Act  (Laws  of  1902,  chap.  580),  which  provides 
that  the  judge  who  presided  at  the  trial  "  may  make  an  order  set- 
ting aside  the  verdict,  or  amending,  modifying  or  vacating  the  judg- 
ment and  awarding  a  new  trial  and  setting  the  cause  down  for  trial 
for  a  time  to  be  specified  in  the  order  as  the  case  may  require." 
Section  257  of  the  same  act  authorizes  an  appeal  from  such  an 
order.  It  is  woi  necessary  or  proper  that  the  order  should  award  a 
new  trial  inasmuch  as  the  ground  upon  which  the  order. is  made  is 
the  want  of  jurisdiction  to  proceed  further  in  the  cause. 

If  the  return  herein  set  out  the  facts,  stated  in  the  brief  for  the 
appellant,  showing  that  the  judgment  for  the  defendant  was  actually 
rendered  within  fourteen  days  after  the  case  was  submitted,  he 
would  of  course  be  entitled  to  a  reversal,  but  inasmuch  as  by  tlie 
return,  which  is  conclusive  upon  us,  the  contrary  fact  is  made  to 
appear,  we  have  lio  option  but  to  affirm  the  order. 

^  Jenks,  Rich  and  Miller,  JJ.,  concurred  ;  Hooker,  J.,  not  voting. 
Order  of  the  Municipal  Court  affirmed,  with  costs. 
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Elsie  Lofink,  an  Infant,  by  Conrad  Lofink,  her  Guardian  ad 
Litem,  Respondent,  v.  Intbbborough  Rapid  Transit  Company, 
Appellant. 

Fright  <u  a  basis  for  damages  in  an  action  for  negligence. 

Where,  in  an  action  brought  to  recover  damages  for  personal  injuries  sustained 
by  the  plainti£P,  a  child  four  years  of  age,  in  consequence  of  a  collision  between 
two  railroad  trains  operated  by  the  defendant  corporation,  it  appeared  that  the 
collision  threw  the  plaintiff  from  her  seat  forward  against  the  glass  at  the  side 
of  the  car  and  then  to  the  floor  between  the  seats  from  which  she  was  picked 
up  crying  and  screaming  by  a  fellow-passenger,  and  the  medical  evidence  and 
the  testimony  in  reference  to  the  child's  exclamations  indicative  of  bodily  pain 
fully  justified  the  inference  that  an  abnormal  nervous  condition  partly  mani- 
fested by  ''night  terrors"  was  produced  in  the  plaintiff  by  the  physical  shock 
-which  she  suffered  in  consequence  of  the  collision,  the  Appellate  Division  con- ' 
sidered  that  the  injuries  were  not  solely  the  effect  of  fright  and  that  the  plain- 
tiff was  entitled  to  recover  for  such  injuries. 

Fright  may  properly  be  considered  as  an  element  of  damages  when  it  is  associated 
with  actual  bodily  injuries. 

Appeal  by  the  defendant,  the  Interborongh  Rapid  Transit  Com- 
pany, from  a  judgment  of  the  Municipal  Court  of  the  city  of  New 
York,  borough  of  The  Bronx,  in  favor  of  the  plaintiflE,  entered  on 
the  22d  day  of  August,  1904,  upon  the  decision  of  the  court  award- 
ing the  plaintiff  $100  damages  in  an  action  for  negligence. 

Sidney  Smith  [G.  T.  Goldthwaite  with  him  on  the  brief],  for 
the  appellant. 

Herman  Gottlieb^  for  the  respondent. 

AVtllard  Bahtlett,  J. : 

The  injuries,  for  which  the  Municipal  Court  has  awarded  dam- 
ages to  the  infant  plaintiff  (a  child  four  years  of  age)  in  the  sum  of 
$100,  were  sustained  in  a  collision  between  two  railroad  trains  of 
the  defendant  corporation  running  in  the  same  direction. 

The  only  ground  upon  which  the  judgment  is  attacked  in  this 
court  is  that  such  injuries  were  proven  to  be  solely  the  effects  of 
fright,  and  hence  were  not  of  such  a  character  as  to  authorize  the 
award  of  pecuniary  damages.  (See  Mitchell  v.  Bocheater  Railway 
Co.,  151  N.vY.  107.) 


"Digitized  by 


Google 


276         CUCCUEULLO  v.  SOCIETA  ITALIANA. 

Second  Department,  Mabch,  1905.  [Vol.  103. 

In  the  case  cited  there  was  no  immediate  personal  injury  —  no 
physical  impact  or  exercise  of  force  upon  the  body  of  the  plaintiff. 
In  the  case  at  bar  the  collision  threw  the  plaintiff  from  her  seat 
forward  against  the  glass  at  the  side  of  the  car,  and  then  to  the  floor 
between  the  seats,  from  which  she  was  picked  up  crying  and  scream- 
ing by  a  fellow-passenger.  •  The  medical  evidence  and  the  testimony 
in  reference  to  the  child's  exclamations  indicative  of  bodily  pain 
folly  justify  the  inference  that  an  abnormal  nervous  condition, 
partly  manifested  by  "  night  terrors,"  was  produced  in  the  plaintiff 
by  the  physical  sliock  which  she  suffered  in  consequence  of  the  col- 
lision ;  and  the  right  to  recover  for  such  injuries  inflicted  by  the 
Diligence  of  the  defendant  cannot  seriously  be  questioned.  Fright 
may  properly  be  considered  as  an  element  of  damage  when  it  is 
aesociated  with  actual  bodily  injury.  ..  {Joiiea  v.  Brooklyn  Heights 
Railroad  Co,,  23  App.  Div.  141.) 

Tiie  judgment  should  be  aflirmed. 

Jenks,  Rich  and  Miller,  J  J.,  concurred ;  Hooeeb,  J.,  not  voting. 
Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Constantino  Cttcourullo,  Respondent,  v,   Sooieta  Italiana  di 
MuTtro  SoocoEso  di  Brooklyn,  Appellant. 

Membership  in  a  society  — jtUlgment  directing  reinstatement  —  toJuit  is  not  sufficient 
proof  that  such  jitdgment  a^djvdged  that  the  member  had  been  wrongfvUy  expelled 
from  the  society. 

In  an  action  in  which  it  was  necessary  for  the  plaintiff,  in  order  to  recover,  to 
prove  that  he  was  a  member  of  the  defendant  society  during  the  period  set 
forth  in  the  complaint,  the  plaintiff  alleged  that  he  was  unlawfully  expelled 
from  the  society  at  the  beginning  of  such  period  and  that  at  the  end  of  such 
period  he  recovered  a  judgment  reinstating  him  in  the  society.  The  defendant 
denied  the  alleged  unlawful  expulsion,  and  the  plaintiff,  for  the  purpose  of 
proving  the  fact  of  such  unlawful  expulsion,  offered  in  evidence  a  copy  of  the 
order  for  judgment  in  the  action  brought  to  compel  reinstatement.  The  order 
for  judgment  recited  that  the  issues  in  the  action  having  come  on  for  trial  and 
the  attorneys  for  the  respective  parties  having  stipulated  in  open  court  that 
the  plaintiff  be  reinstated  in  the  defendant  society  it  was  accordingly  adjudged 
that  the  plaintiff  be  reinstated.    No  other  part  of  the  judgment  roll  was  placed 
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in  evidence,  nor  was  any  extrinsic  evidence  given  as  to  what  questions  were 

raised  and  determined  in  the  former  suit. 
Held,  that  the  evidence  did  not  constitute  prpof  of  a  former  adjudication  to  the 

effect  that  the  plaintiff  had  been  wrongfully  expelled  from  the  defendant 

society; 
That,  in  order  to  detennine  this  question,  an  inspection  of  the  entire  judgment 

roll  would  be  necessary; 
That  to  make  a  former  judgment  upon  a  question  involved  in  a  subsequent  suit 

conclusive  evidence  as  to  that  question  in  the  subsequent  suit,  it  must  be  mnde 

to  appear  either  by  the  record  in  the  former  case  or  by  extrinsic  evidence  that 

jbhe  precise  question  was  raised  and  determined  therein. 

Appeal  by  the  defendant,  the  Societa  Italiana  di  Mutuo  Soccorao 
di  Brooklyn,  from  a  judgment  of  the  Municipal  Court  of  the  city  of 
New  York,  borough  of  Brooklyn,  in  favor  of  the  plaintiff,  entered 
on  the  25th  day  of  October,  1904,  upon  the  decision  of  the  court 

Lorenzo  UllOj  for  the  appellant. 

Thoinds  KeXby^  for  the  respondent. 

WiLLAJtD  Babtlett,  J. : 

The  plain tiflE  in  this  action  recovered  judgment  against  the 
defendant  corporation  for  $181,  representing  expenditures  neces- 
sarily made  by  him  on  account  of  medical  treatment  and  attendance 
rendered  to  members  of  his  family  in  the  period  between  August 
26,  1903,  and  February  16,  1904.  His  claim  to  this  amount  is 
based  upon  the  proposition  that  his  membership  in  the  defendant 
corporation  entitled  him  to  have  those  members  of  his. family  who 
might  fall  ill  treated  and  attended  by  a  physician  in  the  employment 
and  pay  of  the  defendant.  He  alleges  that  he  was  unlawfully  and 
wrongfully  expelled  from  the  society  at  the  beginning  of  the  period 
mentioned,  on  or  about  the  26th  day  of  August,  1903,  without  any 
jnst  cause  whatever,  and  that  subsequently  at  the  eud  of  said  period, 
on  or  about  the  16th  day  of  February,  1904,  in  an  action  brought  to 
compel  his  reinstatement,  he  recovered  judgment  against  the  defend- 
ant reinstating  him  in  good  standing  in  the  society,  and  directing 
the  treasurer  thereof  to  receive  his  dues  then  unpaid. 

The  defendant  denied  the  alleged  unlawful  expulsion ;  and,  of 
course,  it  was  necessary  for  the  plaintiflF,  in  order  to  recover,  to  prove 
that  he  had  been  unlawfully  expelled.     The  only  evidence  offered 
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for  this  purpose  was  a  copy  of  the  order  for  judgment  in  the  Supreme 
Court  action  by  which  the  plaintiff  sought  reinstatement.  No  other 
part  of  the  judgment  roll  was  put  in,  nor  was  there  any  extrinsic 
evidence  as  to  what  questions  were  raised  and  determined  in  the 
former  suit.  The  order  for  judgment  to  which  I  have  referred 
recites  that  the  issues  in  the  action  having  duly  come  on  to  be  tried 
before  the  Hon.  William  J.  Kelly,  one  of  the  justices  of  the 
Supreme  Court,  without  a  jury,  "  and  the  attorneys  for  the  respec- 
tive parties  having  stipulated  in  open  court  that  the  plaintiffs  and 
each  of  them  be  reinstated  in  good  standing  in  said  defendant 
society,  without  costs  to  any  of  the  parties  as  against  the  others, 
and  the  said  Justice  having  directed  judgment  accordingFy,"  it  is 
ordered,  adjudged  and  decreed  that  the  plaintiffs,  including  Constan- 
tino Cuccurullo,  the  plaintiff  in  the  present  action,  be  reinstated  in 
good  standing  in  the  Societa  Italiana  di  Mutuo  Soccorso  di  Brook- 
lyn, and  it  is  further  ordered,  adjudged  and  decreed  that  the  treas- 
urer of  said  society  be  directed  to  receive  the  dues  and  taxes  of  each 
of  the  plaintiffs  now  unpaid.  It  will  be  perceived  that  there  is 
nothing  whatever  in  these  statements  indicating  what  was  the  gist 
or  gravamen  of  the  Supreme  Court  action,  or  that  Mr.  Justice 
Kelly  therein  assumed  to  pass  upon  any  issues  raised  by  the  plead- 
ings. The  order  for  judgment  mei'ely  shows  a  consent  on  the  part 
of  the  defendant  to  the  granting  of  the  relief  demanded  and  the 
rendition  of  a  judgment  based  upon  that  consent.  This  does  not 
constitute  proof  of  a  former  adjudication  to  the  effect  that  this 
plaintiff  had  been  wrongfully  expelled  from  the  defendant  society. 
In  order  to  make  the  former  judgment  upon  a  question  directly 
involved  in  a  suit  conclusive  evidence  as  to  that  question  in  another 
suit  it  must  be  made  to  appear,  either  by  the  record  in  the  former 
case  or  by  extrinsic  evidence,  that  the  precise  question  was  raised 
and  determined. therein.  {Bell  v.  Merrijield^  109  N.  T.  202.) 
Even  if  this  order  for  judgment  did  not  show  that  the  case  was  dis- 
posed of  upon  the  stipulation  of  counsel,  the  question  whether  the 
adjudication  in  the  Supreme  Court  action  established  the  wrongful 
expulsion  of  the  plaintiff  could  not  be  disposed  of  from  the  order 
for  judgment  alone.  An  inspection  of  the  entire  judgment  roll 
would  be  necessary.  {Converse  v.  Sickles^  146  N.  T.  200.)  A  party 
who  relies  upon  a  judgment  for  proof  of  a  material  fact  at  issue  in 
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an  action  must  show  that  the  question  at  issue  in  the  pending  suit 
was  litigated  and  determined  in  the  action  in  which  the  former  judg- 
ment was  rendered.     {liudd  v.  Cornell^  171  N.  T.  114.) 

The  proof  in  tliis  case  being  fatally  defective  in  this  respect,  the 
defendant  is  entitled  to  a  reversal  of  the  judgment. 

Jenks,  Bich  and  Miller,  J  J.,  concurred ;  Hooker,  J.,  not  voting. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


James   W.    Tydeman,    Respondent,    v.    Prince    Line,    Limited, 

Appellant. 

Negligence — injury  to  a  longshoreman  engaged  in  loading  a  veseel — a  condition  of 
the  hatchway  common  in  sucK  work  gives  no  cause  of  (tction —  nor  does  the  manner 
of  attaching  the  fall  rope  to  tfie  winch —  it  is  t/ie  act  of  a  fellow-servant. 

In  an  action  brought  to  recover  for  personal  injuries  sustained  by  the  plaintiff, 
an  experienced  longshoreman,  while  employed  by  the  defendant  in  loading 
bales  of  paper  into  the  hold  of  a  vessel,  it  appeared  that  the  covering  of  the 
hatchway  through  which  the  loading  was  done  consisted  of  three  pieces  each 
about  eighteen  feet  long  and  six  feet  wide;  that  at  the  time  of  the  accident 
both  the  forward  and  aft  sections  were  in  place,  and  that  the  middle  section  was 
alone  open;  that  a  steam  winch  was  used  in  lowering  the  bales  of  paper  into 
the  hold;  that  the  fact  that  the  forward  section  of  the  hatchway  was  in  place 
prevented  the  workmen  from  moving  the  bales  as  far  forward  as  was  necessary 
for  proper  storage;  that  to  meet  this  difficulty  each  bale  of  paper  was  lowered 
to  the  floor  of  the  hold,  the  hooks  were  detached  and  the  tackle  was  carried 
around  a  stanchion  and  again  fastened  to  the  bale,  when,  by  starting  the  winch, 
the  bale  was  brought  forward  to  the  position  desired;  that  while  the  latter 
operation  was  being  conducted  a  bale  was  brought  forward  and  whipped 
around  the  stanchion,  throwing  it  back  into  practically  the  same  position  as 
when  it  started,  and  causing  the  plaintiff  to  be  knocked  down  and  to  receive 
the  injuries  for  which  he  sought  to  recover. 

The  charges  of  negligence  preferred  against  the  defendant  were,  first,  that  it 
allowed  the  forward  section  of  the  hatchway  to  remain  in  place,  thus  compel- 
ling resort  to  the  expedient  of  placing  tackjc  around  the  stanchion;  and,  second^ 
that  the  fall  rope  was  fastened  to  the  drumhead  of  the  winch  instead  of  to  the 
barrel  or  main  drum  of  the  winch. 

Meld,  that,  as  the  method  adopted  in  doing  the  work  was  a  common  method 
of  procedure,  and  as  the  plaintiff  was  familiar  with  the  work  and  knew 
what  was  being  done,  he  was  not  in  a  position  to  complain  because  the  forward 
section  of  the  hatchway  covering  was  not  removed; 
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That  the  defendant  was  not  obliged  to  personally  see  to  it  that  the  fall  rope  was 
properly  fastened  to  the  winch; 

That  it  performed  its  full  duty  when  it  had  provided  a  reasonably  safe  place  for 
the  plaintiff  to  work,  and  when  it  had  supplied  the  plaintiff  and  his  fellow- 
servants  with  reasonably  safe  tools  and  appliances  for  the  performance  of  such 
labor,  and  had  provided  an  adequate  number  of  competent  men  to  perform  the 
work; 

That,  in  any  event,  the  accident  resulted  from  the  negligence  of  fellow-servants, 
and  that,  as  such  fellow-servants  weie  not  shown  to  have  been  incompetent, 
the  plaintiff  was  not  entitled  to  recover. 

Appeal  by  the  defendant,  the  Prince  Line,  Limited,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  5th  day  of  Febru- 
ary, 1904,  upon  the  verdict  of  a  jury  for  $5,000,  and  ako  from  an 
order  entered  in  said  clerk's  office  on  the  15th  day  of  February, 
1904,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

H,  Snowden  MarshdU  [jFrederick  E.  Fi%hel  with  him*  on  the 
brief],  for  the  appellant. 

Albert  A,  Wray  [Charles  D.  (y  Conned  with  him  on  the  brief], 
for  the  respondent. 

"Woodward,  J. : 

The  plaintiff  with  an  experience  of  four  years,  was  engaged  as  a 
longshoreman  by  the  defendant  in  loading  bales  of  paper  in  the 
hold  of  the  vessel,  the  Sailor  Prince^  on  the  4th  day  of  February, 
1902.  It  appears  from  the  evidence  that  the  plaintiff  constituted 
one  of  a  gang  of  four  men,  who,  in  company  with  a  gang  of  an  equal 
number,  were  engaged  in  stowing  away  a  cargo  at  hatch  No.  1  of 
the  ship.  The  cargo  appears  to  have  been  well  in,  so  that  one-third 
of  the  hatchway  was  full.  The  covering  of  this  hatchway  consisted 
of  three  pieces  eacli  about  eighteen  feet  long  andjsix  feet  wide,  and 
the  after  third  of  this  hatch  covering  was  down  over  the  cargo 
which  was  already  in  place.  The  middle  section  was  open  and  the 
last  section  forward  was  in  place,  one  of  the  elements  of  negligence 
urged  being  that  by  reason  of  this  latter  third  being  down,  the 
workmen  were  obliged  to  use  a  different  method  in  placing  the  bales 
of  paper  than  otlierwise  would  have  been  necessary.     A  winch. 
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operated  by  steam  stood  near  this  hatchway,  and  the  rope  known 
as  tlie  *^  fall "  was  rigged  to  pass  through  a  pulley  block  attached  to 
an  arm  extending  from  one  of  the  masts  of  the  ship.  The  bales  of 
paper  weighed  from  six  to  eight  hundred  pounds  and  were  attached 
to  the  fall  by  means  of  a  sling,  which  was  fastened  around  the  bale 
of  paper  and  hooked  on  the  fall.  When  the  bale  was  lowered  into 
the  hold  of  the  vessel  the  men  composing  the  gang  of  which  plain- 
tiff was  a  member  shoved  the  draft  forward  toward  the  bow  of  the 
vessel,  and  it  is  claimed  and  admitted  that,  because  of  the  forward 
portion  of  the  hatch  covering  being  down,  they  were  prevented 
from  moving  the  bale  as  far  forward  as  was  necessary  to  properly 
stow  it  away.  To  meet  tlus  difficulty  the  bale  was  lowered  to  the 
floor  of  the  hold,  the  hooks  were  detached,  and  the  fall  was  carried 
around  a  stanchion  and  a^n  fastened  to  the  bale,  when  by  starting 
the  winch  the  bale  was  drawn  forward  into  the  position  desired. 
This  was  shown  without  dispute  to  be  a  common  method  of  proced* 
nre,  and  we  are  of  opinion  that,  as  the  plaintiff  was  familiar  with 
the  work,  and  knew  what  was  being  done,  he  is  in  no  position  to 
complain  because  the  forward  section  of  the  hatch  covering  was  not 
removed. 

The  only  other  foundation  for  the  alleged  negligence  of  the  mas- 
ter is  found  in  the  contention  of  the  plaintiff  that  the  winch  used 
was  not  properly  prepared  for  the  work  which  was  under  way.  It 
appears  that  when  the  bale  of  paper  which  caused  the  injury  was 
lowered  into  the  hold  and  pushed  as  far  forward  as  possible,  the  plain- 
tiff unfastened  the  fall  and  carried  it  around  the  stanchion  as  sug- 
gested above,  and  that  the  winch  was  started,  drawing  the  bale 
forward  and  whipping  it  around  the  stanchion,  throwing  it  back  into 
practically  the  position  from  which  it  started,  and  that  the  plaintiff, 
who  was  in  the  rear  of  the  draft,  was  knocked  down  and  against  the 
portion  of  the  cargo  already  in  place,  sustaining  injuries,  the  extent 
of  which  is  not  questioned.  There  is  no  suggestion  that  the  winch 
was  not  a  proper  machine,  or  that  it  was  not  in  perfect  condition ; 
there  is  no  effort  to  show  that  the  rope  used  was  not  exactly  what 
should  have  been  used  for  this  purpose,  and  there  is  no  allegation 
that  the  defendant  had  failed  in  its  duty  to  employ  competent  fel- 
low-servants, but  the  testimony  was  directed  to  an  effort  to  show 
that  the  fall  rope  was  not  properly  attached  to  the  winch.     One  of 
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the  plaintiffs  witnesBOS,  who  was  at  work  in  the  hold  with  the  plain- 
tiff at  the  time  of  the  accident,  testified  that  he  came  on  deck  within 
a  few  seconds  of  the  accident,  and  that  at  that  time  the  fall  rope 
was  wonnd  around  the  drumhead  of  the  winch.  Several  of  the 
plaintiffs  witnesses  testified  as  to  this  method  of  operation,  and  that 
it  was  not  as  safe  as  when  the  rope  was  fastened  to  the  barrel  or 
main  drum  of  tlie  winch.  From  this  testimony  it  might  be  gathered 
that  tlie  winch  has  a  large  barrel  or  drum  in  the  center,  witli  smaller 
drums  at  the  end,  and  that  when  the  smaller  drums  are  used  it  is 
customary  to  wrap  the  fall  rope  two  or  three  times  around  the  drum 
and  to  operate  the  same  by  one  man  holding  the  end  of  the  rope 
and  slacking  the  same  ofE  as  the  draft  is  ready  to  be  lowered  and 
drawing  the  rope  tight,  so  that  the  drum  will  wind  it  around  when 
the  fall  is  let  loose,  bringing  it  back  up  from  the  hold.  The  other 
method  is  to  fasten  the  rope  to  the  main  drum  or  barrel,  operating 
it  wholly  by  steam,  the  rope  winding  and  unwinding  according  to 
the  motion  given  to  the  cylinder  by  the  winchman,  by  turning  on 
and  off  the  steam.  If  it  were  important  to  determine  which  of 
these  methods  was  actually  in  use  on  the  day  of  the  accident,  we  are 
of  opinion  that  the  weight  of  the  evidence  is  against  the  apparent 
finding  of  the  jury.  But  in  the  view  we  take  of  the  question,  this 
is  not  important;  the  master  had  performed  its  duty  when  it  had 
provided  a  reasdnably  safe  place  for  the  plaintiff  to  work,  and  when 
it  had  supplied  the  plaintiff  and  his  fellow-servants  with  reasonably 
safe  tools  and  appliances  for  the  performance  of  such  labor,  and  had 
provided  an  adequate  number  of  competent  men  to  perform  the  work. 
With  the  exception  of  the  contention  in  reference  to  the  hatchway, 
already  discussed,  there  is  no  complaint  in  respect  to  any  of  these 
matters.  There  is  no  evidence  that  the  defendant's  general  foreman 
directed  the  use  of  the  winch  in  the  manner  which  the  plaintiff  seeks 
to  establish ;  the  foreman  distinctly  testifies  that  he  gave  no  such 
order,  and  that  the  winch  was  not  so  fitted  for  the  performance  of 
this  work,  so  that  there  can  be  no  reason  for  holding  that  he 
assumed  to  act  in  a  matter  which  did  not  belong  to  the  master, 
and  it  will  hardly  be  recognized  as  the  law  of  this  jurisdiction  that 
it  was  the  duty  of  the  master  in  this  case  personally  to  see  to  it 
that  a  perfect  piece  of  machinery,  in  the  control  of  competent 
employees,  was  not  operated  in  an  improper  manner.     If   the 
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work  of  putting  in  the  cargo  had  be«n  by  horse  power,  and  the 
defendant  had  furnished  a  proper  horse  and  a  proper  harness,  and 
had  employed  a  competent  man  to  drive  the  horse,  and  the  same 
accident  had  occurred,  would  any  one  think  of  charging  the  master 
with  negligence  because  the  horse  might  not  have  been  properly  har- 
nessed or  properly  attached  to  the  lifting  rope  ?  If  not,  why  is  the 
master  held  liable  here  ?  There  is  no  difference  in  principle;  the 
matter  of  attaching  the  rope  and  operating  the  winch  was  one  of 
detail  which  the  master  could  delegate  to  competent  servants,  and 
whether  the  plaintiflPs  fellow-servants  performed  the  duty  right  or 
wrong  has  no  bearing  on  the  question  of  the  defendant's  liability. 
The  accident  happened  because  the  winchman  started  up  the  machine 
and  permitted  it  to  run  too  far.  The  testimony  indicated  that  it 
was  dangerous  to  use  the  winch  with  the  loose  rope  around  the 
drnm  head  in  lowering  cargo  —  that  the  rope  was  likely  to  slip  — 
bat  the  undisputed  evidence  in  this  case  is  that  the  accident 
occurred  when  the  winch  was  set  in  motion  to  raise  the  bale  of  paper 
and  to  move  it  forward  in  the  ship,  and  there  was  no  evidence  to 
show  that  the  rope  did  slip,  or  that  the  winch  ran  away  from  the 
control  of  the  winchman,  or  that  the  accident  was  due  to  any  other 
fact  than  that  the  winch  was  started  and  ran  forward,  winding  up 
the  rope  just  as  it  was  intended  to  do,  and  that  the  winchman,  for 
some  unexplained  reason,  failed  to  stop  the  same  as  soon  as  it  was 
necessary  in  order  to  prevent  the  accident.  In  any  event  the  acci- 
dent resulted  from  the  negligence  of  fellow-servants,  who  are  not 
shown  to  have  been  incompetent,  and  the  plaintiff  cannot  recover 
in  this  action.  The  principle  announced  in  Hogan  v.  Smith  (125 
N.  Y.  774,  775)  seems  to  us  to  be  controlling  herei  (See  Kimmer 
V.  Weber,  151  N.  T.  417,  422,  423,  and  authorities  there  cited.) 
The  judgment  and  order  appealed  from  should  be  reversed. 

HiKSCHBERG,  P.  J.,  Babtlett  and  Jenks,  JJ.,  concurred ;  Hookek, 
J.,  not  voting. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 
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Arabella  D.  Huntington  and  Charles  H.  Tweed,  as  Executors, 
etc.,  of  CoLLis  P.  Huntington,  Deceased,  Kespondents,  v,  Syl- 
vester H.  Kneeland  and  Others,  Appellants,  Impleaded  with 
Others. 

JUg?it  of  a  solvent  man,  ob  against  subsequent  eredito^^s,  to  dispose  of  his  property  — 
notes  given  subsequently,  for  advances  made  before  judgments  were  recovered  —  what 
is  secured  by  an  agreement  to  secure  future  advances — eonfliet  of  evidence  in  an 
equitable  action, 

A  solvent  man  is  at  libertj,  nt  least  as  against  creditors  whose  claims  subse- 
quently accrue,  to  give  away  all  of  his  property,  real  or  personal,  to  those  of 
his  blood  or  to  strangers. 

Where  a  person,  while  solvent,  executes  a  deed  which,  absolute  in  form,  is  in 
fact  a  mortgage  given  to  secure  subsequent  advances,  the  rights  of  Judgment 
creditors  of  tl:3  mortgagor  whose  claims  accrue  subsequent  to  the  execution  of 
the  deed  and  of  the  making  of  the  rdvances,  and  who  do  not  extend  credit  to 
thB  mortgagor  on  the  faith  of  his  interest  in  the  real  property  in  question,  are 
subordinate  to  tl^e  rights  of  the  mort^gee,  in  the  absence  of  evidence  that  the 
deed  was  executed  with  fraudulent  intent,  or  that  the  premises  conveyed  so 
far  exceeded  in  value  the  amount  of  the  indebtedness  as  to  compel  the  infer- 
ence that  it  was  fraudulent  in  jts  inception. 

The  fact  that,  although  the  advances  were  made  prior  to  the  entry  of  the  judg- 
ments, notes  were  given  to  the  mortgagee,  for  the  amount  of  such  advances 
and  the  accumulated  interest,  subsequent  to  the  entry  of  the  Judgments  or  to 
the  time  when  the  judgments  might  have  been  entered,  does  not  affect  injuri- 
ously the  mortgagee's  rights. 

Quaere,  as  to  the  respective  rights  of  the  mortgagee  and  judgment  creditors  if 
the  advances  were  made  alter  the  judgments  were  entered. 

An  agreement  to  secure  future  advances  must  be  confined  to  such  as  are  within 
the  contemplation  of  the  parties  at  the  time  when  the  agreement  is  made. 

Se?nble,  that  in  an  equitable  action,  where  the  court  is  to  determine  the  facte,  the 
oath  of  one  man  does  not  necessarily  overcome  or  balance  that  of  another  and 
thus  prevent  the  court  from  determining  the  fact  in  question  in  accordance 
with  the  testimony  of  one  or  the  other  of  such  witnesses. 

Appeal  by  the  defendants,  Sylvester  H.  Kneeland  and  others, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester  on 
the  8th  day  of  April,  1904:,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Westchester  Special  Term,  directing  a  foreclosure 
sale. 
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John  Fordy  for  the  appellant  Kneeland. 

William  K  Ki^aelhurghy  Jr.y  and  F.  Spiegelberg  [Franldin 
BarUett  with  them  on  the  brief],  for  the  appellants  Bache  and 
Weigley. 

Henry  L.  Maoison^  for  the  appellant  Sawyer. 
John  E.  Parsons^  for  the  respondents. 

Woodward,  J. : 

Arabella  D.  Huntington,  as  execntrix  under  the  will  of  the  late 
CoUifi  P.  Huntington,  and  another,  bring  this  action  to  foreclose  a 
mortgage  upon  certain  real  estate  located  in  Westchester  county, 
and  the  defendants,  other  than  Sylvester  H.  Kneeland  and  Isaac  E. 
Gbites,  a  coexecutor  under  the  will,  claim  rights  under  various 
judgments  obtained  in  actions  against  the  defendant  Kneeland. 

Briefly  stated,  the  facts  which  And  support  in  the  evidence  are, 
that  the  defendant  Kneeland  was  an  intimate  personal  friend  of  the 
late  Collis  P.  Huntington,  and  had  been  engaged  with  him  in 
vurious  business  transactions  prior  to  1881.  In  that  year  Mr.  Knee- 
land made  and  delivered,  or  caused  to  be  made  and  delivered,  cer- 
tain deeds  of  the  real  estate  involved  in  this  action  to  Isaac  E. 
Gates,  who  is  conceded  to  havfe  been  the  agent  or  trustee  of  Mr, 
Huntington,  and  these  deeds  were  duly  entered  of  record  in  the 
connty  clerk's  office.  Although  these  deeds  were  absolute  in  form, 
it  is  conceded  (and  this  concession  is  necessary  to  the  rights  of  any 
or  all  of  the  parties  to  this  action)  that  they  were  intended  to  oper- 
ate as  mortgages.  The  defendants'  theory  is  that  these  mortgages 
were  intended  as  security  for  a  certain  obligation  of  $75,000,  which 
was  subsequently  paid,  while  that  of  the  plaintiffs  is  that  the  mort- 
gages were  to  stand  as  security  for  loans  and  advances.  While 
there  is  a  distinct  conflict  of  evidence  upon  this  point,  we  are  per- 
suaded that  the  learned  court  at  Special  Term  was  justified  in  reach- 
ing the  conclusion  that  the  latter  proposition  was  established,  for  it 
is  the  theory  most  in  accord  with  the  conduct  of  the  parties  to  the 
transaction  in  after  years.  Kneeland  at  this  time,  it  may  be 
assumed,  was  solvent,  for  no  other  condition  is  suggested,  and  he 
was,  therefore,  at  liberty  to  give  away  all  of  his  property,  real  and 
personal,  to  those  of  his  blood  or  to  strangers.    {SchencH  v.  Barnes^ 
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156  N.  Y.  316,  320.)  Prior  to  the  2d  day  of  June,  1891,  advances 
were  made  aggregating,  with  interest,  $293^100.26,  which  sum  was 
embodied  in  a  promissory  note  made  and  delivered  by  the  defendant 
Kneeland  to  Mr.  Huntington.  If  these  advances  were  not  made 
under  the  parol  agreement  in  reference  to  the  two  deeds  made, and 
delivered  to  the  defendant  Gates  in  1881,  then  we  must  assume  tliat 
this  large  sum  of  money  was  handed  over  to  Mr.  Kneeland  without 
any  other  security  than  that  of  any  ordinary  creditor,  a  situation  of 
affairs  not  likely  to  exist  among  prudent  business  men  during  a 
period  of  ten  years,  in  which  time  no  interest  appears  to  liave  been 
paid.  The  note  above  mentioned,  wl»ch  bears  date  June  2,  1891, 
recited  that  Mr.  Kneeland  had  "  deposited  with  the  payee  of  this 
note  as  collateral  security  for  payment  of  this  or  any  other  liability 
or  liabilities  of  mine  to  said  payee,  due  or  to  become  due,  or  which 
may  be  hereafter  contracted,  the  following  property,  viz. :  About 
400  acres  of  land  at  Yonkers,  N.  Y.,  covered  by  following  deeds, 
viz. :  Matthew  H.  Ellis,  referee,  to  Isaac  E.  Gates,  dated  May  28, 
1883;  Sylvester  H.  Kneeland  to  Isaac  E.  Gates,  dated  February 
21,  1885."  The  dates  of  these  deeds  are,  in  a  measure,  confus- 
ing, but  it  is  explained  in  the  evidence  that  they  relate  to  the  same 
lands  conveyed  to  the  defendant  Gates  in  1881,  tire  later  deeds 
being  necessary  to  perfect  the  titles.  At  the  time  of  making 
and  delivering  the  note  of  June  2, 1891,  none  of  the  defendants  had 
any  claim  against  Mr.  Kneeland,  so  far  as  the  record  shows;  he 
had,  so  far  as  they  are  concerned,  an  undoubted  right  to  give 
his  property  away,  or  to  dispose  of  it  in  any  manner  that  he  saw 
fit,  and  having,  in  1881,  given  deeds  of  the  premises  to  Mr.  Gates 
to  secure  the  payment  of  a  loan  of  $75,000  —  which  is  the  con- 
tention of  the  defendants  —  there  is  no  good  reason  why,  having 
perfected  the  title  to  the  premises,  he  might  not  permit  the  deeds  to 
stand  as  collateral  to  the  note  given  in  payment  of  the  indebted- 
ness which  had  accumulated  during  the  intervening  ten  years,  even 
assuming  tliat  the  original  obligation  of  $75,000  had  been  paid  in 
the  meantime.  If  Mr.  Kneeland,  in  1891,  had  given  the  premises 
absolutely  to  Mr.  Gates  in  payment  of  his  indebtedness  to  Mr.  Hunt- 
ington, it  clearly  would  have  constituted  no  fraud  as  against  the 
judgment  creditors  in  this  action,  whose  rights  accrued  subsequent 
to  that  time ;  and  as  it  nowhere  appears  that  the  security  was  largely 
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in  excess  of  the  amount  then  dae,  it  is  difficult  to  understand  how 
the  judgment  creditor  defendants  in  this  action,  who  seek  to  estab- 
lish a  counterclaim,  can  have  been  prejudiced  in  any  of  their  rights 
by  the  transaction.  They  do  not  pretend  that  they  extended  credit 
to  Mr.  Kneeland  on  the  strength  of  his  ownership  of  the  premises  in 
dispute,  for  they  did  not  know  that  he  had  any  possible  interest  in 
the  property,  and  they  are  not  worse  off  to-day  because  of  the  fact  that 
he  appears  as  a  mortgagor,  than  they  would  have  been  if  he  had  in 
fact  paid  his  indebtedness  with  the  premises  in  1891.  Of  course,  if 
the  facts  showed  that  the  indebtedness  to  Mr.  Huntington  was  ficti- 
tious ;  that  the  transaction  away  back  in  1881,  and  again  in  1891, 
was  a  mere  manipulation  of  the  assets  of  Mr.  Eneeland  for  the  pur- 
pose of  defrauding  subsequent  creditors  by  placing  his  property  in  a 
secret  trust  for  his  own  benefit,  as  was  the  case  in  theory  of  law  in 
SchencJe  v.  Barnes^  {8upra\  a  court  of  equity  would  find  some  way  of 
undoing  the  wrong,  but  fraud  is  never  to  be  presumed  —  it  must  be 
proved  —  and  in  the  absence  of  evidence  showing  that  the  defend- 
ant Kneeland  had  given  a  deed  of  this  property  with  fraudulent 
intent ;  that  the  premises  so  far  exceeded  in  value  the  amount  of 
the  indebtedness  as  to  compel  the  inference  that  it  was  fraudulent 
in  its  inception,  we  can  see  no  higher  equities  in  the  defendants  than 
those  of  the  plaintiffs  in  possession  of  the  premises,  and  the  latter 
ooght  not  to  be  deprived  of  the  advantage  of  their  security  upon 
the  faith  of  which  the  advances  were  made. 

On  the  28th  day  of  May,  1897,  Kneeland  having  in  the  meantime 
failed  to  pay  any  part  of  the  indebtedness  or  the  interest  thereon,  a 
new  note,  payable  on  demand,  was  made  and  delivered  for  the  sum 
of  $393,921.95.  This  note  was  accompanied  by  a  letter  of  the  same 
date,  in  which  Mr.  Kneeland  says :  "  Referring  to  my  demand  note 
in  your  favor  for  $393,921.95  bearing  even  date  herewith,  given  in 
renewal  of,  and  to  represent  the  indebtedness  heretofore  represented 
hy,  .my  demand  note  in  your  favor,  dated  June  2,  1891,  for 
$293,100.26,  I  have  to  say  that  it  is  understood  between  us  that  the 
four  deeds  to  Isaac  E.  Gates  for  various  parcels  of  real  estate  in 
New  York  County  and  Westchester  County,  viz.,  two  deeds  from 
me  to  Isaac  E.  Gates,  dated  in  July,  1881 ;  deed  from  Mattliew  H, 
Ellis,  referee,  to  Isaac  E.  Gates,  dated  May  28,  1883,  deed  from 
me  to  Isaac  E.  Gates,  dated  February  21st,  1885,  and  the  proper- 
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ties  referred  to  therein,  which  heretofore  stood  as  security  for  the 
indebtedness  represented  by  said  note,  dated  Jnne  2,  1891,  are  to 
hereafter  stand  as  security  for  the  indebtedness  now  represented 
by  the  note  bearing  even  date  lierewith  above  referred  to,  as  well  as 
for  your  liability  upon  the  bond  or  undertaking  as  security  for 
payment  of  the  judgment  heretofore  recovered  by  Mr.  Weigley 
against  me."  Mr.  Kneeland  had  a  perfect  right  to  give  the  security 
in  1891,  as  we  have  already  seen.  Mr.  Huntington,  as  the  real 
owner  of  the  security,  might  have  foreclosed  his  lien  in  1897,  and 
there  is  no  doubt  that  he  would  have  been  entitled  to  collect  the 
principal  and  interest.  So  far  as  the  record  shows,  the  value  of  the 
property  here  in  dispute  was  no  more  than  suiBcient  to  discharge 
the  indebtedness,  if,  indeed,  it  was  adequate  for  that  purpose.  The 
note  given  in  1891,  in  addition  to  the  real  estate,  showed  certain 
other  securities,  consisting  of  notes,  stocks,  etc.,  indicating  that  the 
real  estate  was  not  considered  a  sufficient  security,  rather  than  that 
the  personal  property  was  the  basis  of  the  loan,  as  contended  by  the 
defendants.  If,  therefore,  Mr.  Himtington,  instead  of  foreclosing 
his  lien  and  receiving  the  interest  which  had  been  accumulating  for 
a  period  of  ten  years,  consented  to  allow  the  matter  to  stand,  tak- 
ing a  new  note  for  the  amount  then  due,  retaining  the  security 
to  which  he  had  all  along  been  entitled,  we  fail  to  see  anything 
which  prejudiced  the  rights  of  judgment  creditors,  nor  can  we  dis- 
cover the  essential  elements  of  fraud  in  the  transaction.  The  entire 
basis  of  this  transaction  dated  back  before  any  of  the  defendants 
had  claims  against  the  defendant  Kneeland,  so  far  as  we  are  able  to 
discover,  and  it  would  be  strange  if  a  continuing  security  might  not 
be  extended  to  accumulated  interest  under  the  circumstances  of  this 
case. 

It  appears  from  the  complaint  and  the  evidence  that  subsequent 
to  the  making  and  delivery  of  the  note  of  June  2,  1891,  advances 
were  made,  ending  in  1893,  wliich,  with  interest,  aggregated 
$200,502.23  in  June,  1897,  and  a  note  covering  these  advances  was 
made  and  delivered  at  that  time.  The  learned  court  below  finds  as 
a  matter  of  fact  that  ^'  the  loans  and  advances  making  the  indebted- 
ness represented  by  the  said  notes  of  May  28, 1897,  for  $393,921.95, 
and  June  26,  1897,  for  $200,502.23,  made  by  the  defendant  Knee- 
land to  the  said  Collis  P.  Huntington  were  all  made  prior  to  the 
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entry  of  all  the  judgments  proved  upon  the  trial  or  pleaded  in  the 
answers  of  the  defendants,  except  that  loans  and  advances  included 
in  the  said  note  of  June  26,  1897,  to  the  amount  of  $6,077,  were 
made  subsequent  to  the  entry  of  the  judgment  of  Franklin  J. 
Sawyer  for  $27,367.02,  entered  November  14,  1891."  This  finding 
is  supported  by  the  evidence  and  the  pleadings  in  the  case. 

Wherein  is  the  element  of  fraud  calculated  to  vitiate  the  plain- 
tifis'  liws  upon  the  premises  involved  in  this  action  ?  None  of  the 
defendants  claim  to  have  extended  credit  or  to  have  acted  upon  the 
faith  that  Mr.  Kneeland  was  the  owner  of  any  of  this  property. 
There  is  not  the  slightest  evidence  of  any  collusion  or  bad  faith  in 
the  transactions  between  Mr.  Huntington  or  his  agent,  and  Mr. 
Kneeland;  their  dealings  appear  to  have  been  those  of  men  in 
friendly  relations,  Mr.  Huntington  advancing  money  and  Mr.  Knee- 
land  giving  such  security  as  he  had,  and  while  it  does  not  affirma- 
tively appear  in  this  case,  the  inference  is  almost  irresistible,  from 
the  fact  that  the  defendants  do  not  show  the  contrary,  that  the 
security  is  entirely  inadequate  to  pay  the  indebtedness.  The  entire 
history  of  the  i-elations  between  Mr.  Huntington  and  Mr.  Kneeland 
is  in  harmony  with  the  theory  of  the  plaintiffs ;  is  inconsistent  with 
that  of  the  defendants,  and  it  would  be  a  strange  misapplication  of 
the  rules  of  a  court  of  equity  if  advances  made  upon  the  strength  of 
a  pledged  security  could  be  made  secondary  to  judgments  based 
upon  claims  which  had  their  origin  in  transactions  entirely  independ- 
f  nt  of  any  knowledge  of  the  existence  of  the  property  involved  in 
this  action.  We  have  carefully  read  and  considered  the  argument 
and  authorities  cited,  but  we  fail  to  find  any  reason  for  disturbing 
the  judgment  in  this  case. 

The  defendants  Bache  and  Weigley  urge  the  principal  points  in 
this  case.  JFtrsi^  they  insist  that  the  testimony  does  not  establish 
the  verbal  agreement  of  1881  that  the  deeds  then  given  to  Gates 
should  stand  as  security  for  future  advances,  and  this  contention  is 
hased  upon  the  fact  that  while  Mr.  Gates  testifies  to  this  agreement, 
Mr.  Kneeland  unequivocally  denies  the  same.  Thus,  urge  these 
defendants,  '^  the  evidence  on  behalf  of  the  plaintiffs*  contention  is 
equal  to  that  against  it  and  oath  is  met  by  oath.  In  such  a  case  the 
burden  of  proof  is  not  sustained,*'  citing  authorities,  among  them 
App.  Div.— Vol.  OIL        19 
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Griffiths  y,  Hardetibergh  (41  N.  T.  464, 471),  but  we  are  of  opinion 
that  counsel  liave  misapprehended  the  real  points  under  considera- 
tion. In  the  case  cited  the  court  had  directed  a  verdict,  thus  assum- 
ing that  there  was  no  question  of  fact  to  be  determined,  and  the 
court  in  commenting  upon  this  situation  say  :  "  In  the  most  favor- 
able view  tlie  evidence  could  only  be  said  to  be  conflicting.  Taken 
literally,  the  testimony  of  the  plaintiff  did  not  show  a  promise  by 
defendant  outside  the  bond,  and  the  defendant's  testimony  \{^as  that 
he  did  not  intend  a  promise,  but  was  merely  giving  advice  as  coun- 
sel. .  At  most,  it  was  oath  against  oath,  and  as  the  affirmative  was 
on  the  plaintiff,  he  failed  to  establish  a  promise.  The  direction 
was,  therefore,  wrong  as  to  the  amount  of  damages."  This  is  a  long 
way  from  holding  that  in  an  equitable  action,  where  the  court  is  to 
determine  the  facts,  the  oath  of  one  man  must  necessarily  overcome 
or  balance  that  of  another,  and  no  case  with  which  we  are  familiar 
has  ever  so  held.  But  even  were  this  true  it  would  not  alter  tlie 
case,  for  the  defendants  had  no  rights  as  against  the  plaintiffs  or 
their  t^tator  in  1891.  He  had  a  perfect  right  to  make  these  deeds 
in  1891  as  security  for  the  debt  he  then  owed  and  as  a  continuing 
security.  If  he  might  have  made  and  delivered  the  deeds,  he  had  a 
right  to  ratify  and  confirm  the  delivery  which  had  been  previously 
made,  even  though  the  original  indebtedness  had  been  discharged, 
and  the  fact  that  he  did  this  in  a  written  memoranda  goes  to  show 
that  this  was  in  harmony  with  their  understanding  of  the  relation 
between  the  parties.  ^ 

Under  tbeir  second  point  it  is  urged  that  if  the  deeds  were  given 
to  secure  future  advances  they  were  given  for  advances  to  be  made 
to  protect  Kneeland  in  the  enterprise  in  which  he  was  then  engaged 
and  were  not  intended  to  secure  the  advances  made  thereafter  for 
other  purposes.  It  is  undoubtedly  true,  within  proper  limits,  that 
'^  an  agreement  to  secure  future  advances  must  be  confined  to  such 
as  are  in  the  contemplation  of  the  parties  at  the  time  when  the 
agreement  is  made,  for  nothing  not  within  the  intention  ie  included 
in  any  contract ;  and  the  intention  must  be  derived  from  the  words 
and  surrounding  circumstances,"  as  suggested  by  the  learned  coun- 
sel for  the  appellants  Bache  and  Weigley  in  their  brief,  but  here 
the  language  used  is  general  in  its  nature,  with  no  suggestion  that 
it  is  limited  to  any  particular  transaction,  and  from  1881  to  1891  a 
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prudent  business  man,  such  as  Mr.  Huntington  would  generally  be 
conceded  to  be,  was  advancing  sums  of  money  aggregating  over 
one-quarter  of  a  million  of  dollars,  and  if  the  understanding 
between  the  parties  was  not  what  the  plaintiffs  claim,  then  Mr. 
Huntington  must  have  departed  materially  from  the  practice  of  a 
prudent  business  man.  From  what  may  be  gathered  inferentially, 
if  the  security  was  intended  only  to  relate  to  the  original  $75,000 
transaction,  and  matters  growing  out  of  it,  the  security  was  all  out 
of  proportion  to  what  miglit  have  been  anticipated  in  the  way  of 
advances,  and  as  the  deeds  related  to  separate  parcels  of  real 
estate,  there  would  appear  to  be  no  good  reason  for  blanketing 
the  entire  real  estate  of  Mr.  Kneeland.  If,  on  the  other  hand,  the 
contract  was,  as  claimed  by  the.  plaintiffs,  to  secure  all  advances, 
the  two  deeds  are  consistent  with  the  contract.  But  whether 
this  was  so  or  not,  when  the  parties  arrived  at  the  year  1891  and 
entered  into  an  agreement  as  to  the  amount  then  due  and  pay- 
able, Mr.  Kneeland  gave  his  note  for  the  amount,  secured  by  the 
premises  covered  by  these  deeds,  and  in  this  note  he  made  the  secur- 
ity available  for  past  due  as  well  as  all  obligations  that  should  follow, 
and  the  parties  acted  under  this  agreement  down  to  the  death  of 
Mr.  Huntington.  It  might  be,  if  the  advances  were  made  after  the 
jadgments  were  entered,  such  advances  being  voluntary  and  not 
required  under  the  contract,  the  defendants  would  have  some  equi- 
table rights  {Scheurer  v.  Brown^  67  App.  Div.  567,  572),  but  in  this 
case  the  obligations  were  incurred,  with  one  exception,  of  no  practi- 
cal importance  here,  before  any  of  the  judgments  were  recorded,  so 
that  if  it  be  assumed  that  these  judgments  were  recorded  in  such  a 
manner  as  to  makq  them  liens  upon  the  premises,  they  could  not 
take  precedence  over  the  lien  of  the  plaintiffs,  whose  testator 
advanced  the  money  upon  the  strength  of  these  mortgages,  at  a 
time  when  the  mortgagor  was  at  entire  liberty  to  give  the  security. 
The  mere  fact  that  the  notes  were  given  after  tlie  judgments  were 
entered,  or  might  have  been  entered,  and  that  these  notes  included 
the  interest  which  had  accumulated  at  tlie  time,  does  not  change  the 
contract  or  its  incidents,  and  it  is  established  by  authority  that  mort- 
gages to  secure  future  indebtedness  are  within  the  sanction  of  the 
law.  {Ackerman  v.  Hunsicher^  85  N.  Y.  43,  47,  and  authorities 
there  cited ;  Knapp  v.  McOowan^  96  id.  75,  86 ;  Farr  v.  NicholSy 
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'  132  id.  327, 330.)  In  the  case  last  above  cited  the  court  say :  "At 
the  time  plaintiff  made  his  indorsements  upon  the  last  two  notes  of 
the  mortgagor  he  had  no  notice,  actual  or  constructive,  of  the  exist- 
ence of  the  mortgage  to  the  appellant.  He,  therefore,  had  the 
same  right  to  make  indorsements  upon  the  faith  of  his  mortgage 
security  as  if  the  appellant's  mortgage  had  not  been  made,"  citing 
Ackerman  v.  Hunaicker  (supra).  So  in  the  case  at  bar,  when 
Mr.  Huntington  made  the  advances  which  formed  the  basis  of  the 
present  judgment,  he  had  no  notice,  actual  or  constructive  (for  the 
facts  did  not  exist),  that  any  of  the  defendants  had  judgments  against 
Mr.  Kneeland,  and  he  had  a  right,  therefore,  to  make  such  advances 
upon  the  strength  of  the  security  which  had  been  placed  in  his  keep- 
ing. (See  Hyman  v.  Hauff^  138  N.  T.  48,  64.)  I«  Enapp  v. 
McGowan  {supra)  it  was  held  that  any  creditor,  whether  solvent 
or  insolvent,  may,  acting  in  good  faitli,  mortgage  a  portion  or 
the  whole  of  his  property  to  sectfre  one  or  more  of  his  creditors 
for  any  indebtedness,  and  it  was  said  that  the  referee  having 
found  that  Roche  was  at  the  time  solvent,  it  had  "never  been 
questioned  that  such  a  debtor  may  mortgage  his  property  to  secure 
existing  claims  as  well  as  future  loans  and  advances."  (See  Ddaney 
V.  Valentine,  154  N.  Y.  692,  701.)  The  mere  fact  that  the  mort- 
gage  in  this  case  took  the  form  of  a  deed  did  not  operate  to  deprive 
the  defendants  of  any  rights,  as  there  is  nothing  in  the  record  to 
show  that  the  entire  value  of  the  real  estate  had  not  been  advanced 
before  any  of  the  judgments  were  secured.  As  Mr.  Kneeland  was 
at  entire  liberty  to  have  exchanged  the  real  estate  for  the  indebted- 
ness in  1891,  he  had  a  right  to  pledge  it  for  the  payment  of  such 
debts,  and  subsequent  lienors  could  not  complain  at  such  a  disposi- 
tion of  his  resources,  and  especially  where  it  is  not  contended  that 
they  relied  in  any  manner  upon  his  ownership  of  such  premises. 

This  discussion  has  proceeded  upon  the  theory  that  the  lien  of  a 
judgment  would  have  the  same  effect  as  a  subsequent  mortgage, 
which  is  the  most  favorable  view  which  could  well  be  taken  of  the 
matter  for  the  defendants,  and,  as  has  been  pointed  out,  there  is  no 
ground  for  a  court  of  equity  to  interfere  to  prevent  the  plaintiffs 
from  foreclosing  their  lien.  If  there  is  any  surplus,  and  such  a 
thing  does  not  appear  to  have  been  anticipated  by  any  of  the  parties 
to  this  action,  the  Code  of  Civil  Procedure  (§  1633)  and  the  Qeoeral 
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Kales  of  Practice  (Rule  64)  provide  fully  for  its  distribution,  and  it 
does  not  seem  necessary  to  further  discuss  the  many  interesting  but 
immaterial  questions  which  hai^e  been  injected  into  this  case. 
The  jndgment  appealed  from  should  be  affirmed,  with  costs. 

HiBsoHBBBo,  P.  J.,  Jemks,  Rich  and  Mill]£b,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


yfiLUAu  Cornell,  Appellant,  v.  George  H.  Huber,  Respondent. 

Action  offaiivd  an  innkeeper  on  his  eammon-law,  not  hie  statutory,  liability. 

A  person  to  whom  an  iDnkeeper  has  refused  the  privileges  of  a  guest  may  main- 
tain an  action  against  the  innkeeper  for  the  breach  of  his  common- law  liability 
and  is  not  limited  to  an  action  for  a  penalty  under  the  Civil  Rights  Act  (Laws 
of  1895,  chap.  1042). 

Appeal  by  the  plaintiflF,  William  Cornell,  from  an  interlocutory 
jadgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Queens  on  the  2d  day  of 
July,  1901,  upon  tlie  decision  of  the  court,  rendered  after  a  trial 
at  the  Queens  County  Special  Term,  sustaining  the  defendant's 
demurrer  to  the  plaintiff's  complaint. 

J.  Wilson  Bryrnit^  for  the  appellant, 
M.  Strassman^  for  the  respondent. 

WOODWABD,  J.: 

The  complaint  clearly  is  an  action  to  recover  on  the  common-law 
liability  of  an  innkeeper  to  one  vrho  has  been  refused  the  privileges 
of  a  guest 

The  learned  Special  Term  evidently  treated  it  as  an  action  for  a 
penalty  under  the  Civil  Rights  Act  (Laws  of  1895,  chap.  1042),  and 
disposed  of  it  on  the  authority  of  Lewis  v.  Hitchcock  (10  Fed. 
Bep.  4). 

The  common-law  liability  of  an  innkeeper,  under  the  circum- 
stanoes  disclosed  by  this  complaint,  is  fully  recognized  in  GrinneU 
T.  Gook  (8  Hill,  485),  and  the  subject  is  treated  at  length  in  People 
T.  £ing  (110  N.  Y.  418  et  seq.). 
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1  advise  that  the  interlocutory  judgment  be  reversed,  with  costs, 
and  that  the  defendant  be  allowed  twenty  days  in  which  to  answer. 

HrascHBEEG,  P.  J.,  Bartlett  and  Millee,  JJ.,  concurred; 
HooKEB,  J.,  not  voting. 

Interlocutory  judgment  sustaining  demurrer  reversed,  with  costs, 
and  demurrer  overruled,  with  costs,  with  leave  to  the  defendant  to 
answer  within  twenty  days  upon  payment  of  costs. 


William  Wootton,  Kespondent,  v.  Flatbush  Gas  Company, 

Appellant. 

Negligence — an  employee  engaged  in  a  manhole  in  a  city  street,  injured  by  a  teood&n 
Jiorse,  used  to  warn  travelers,  falling  upon  him — failure  of  a  foreman  to  fulfill  his 
promise  to  stand  guard  at  the  manhole. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff,  an  employee  of  the  defendent,  while  at  work  splicing  wire  cables  in 
a  manjiole  two  and  a  half  to  three  feet  deep  located  in  a  city  street,  in  conse- 
quence of  being  struck  by  a  woOden  horse  which  had  been  placed  near  the 
manhole  as  a  warning  to  travelers  and  which,  according  to  the  plaintiff's 
theory,  was  disturbed  by  a  passing  vehicle,  it  appeared  that  the  plaintiff 
entered  upon  the  work  with  a  full  knowledge  of  the  situation  and  in  reliance 
upon  the  promise  of  the  defendant's  foreman  to  stand  on  guard  at  the  manhole; 
that  at  the  time  of  the  accident  the  foreman  was  absent,  but  that  the  plain- 
tiff was  unaware  of  his  absence.  There  was  no  proof  that  the  foreman  was  an 
incompetent  servant  or  that  he  was  called  away  either  by  the  defendant  or  to 
perform  other  duties  required  of  him  by  the  defendant. 

Eeld,  that  when  the  foreman  undertook  to  remain  at  the  manhole,  and  thus  avert 
dangers  which  might  arise  to  the  plaintiff  in  consequence  of  the  acts  of  persons 
passing  along  the  street,  he  acted  as  a  fellow -servant  and  that  the  defendant 
was  not  liable  for  his  negligence  in  leaving  his  post. 

Appeal  by  the  defendant,  the  Flatbush  Gas  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  oflSce  of  th^  clerk  of  the  county  of  Kings  on  the  8th  day  of  April, 
1904,  npon  the  verdict  of  a  jury  for  $950,  and  also  from  an  order 
entered  in  said  clerk's  oflBce  on  the  12tli  day  of  April,  1904,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 
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Edvrin  A.  Jones  [Ha/rford  T.  MarshxM  with  him  on  the  brief], 
for  the  appellant. 

Edmund  C.  VieTneiater^  for  the  respondent. 

Jenks,  J. : 

This  is  an  action  by  servant  against  master  for  negligence  in 
affording  a  place  to  work.  The  servant  was  at  work  splicing  wire 
cables  in  a  manhole  two  and  a  half  to  three  feet  deep  in  a  city  street. 
He  was  kneeling  so  that  his  head  was  two  or  three  inches  below  the 
sorface  of  the  street,  an(}  his  task  kept  his  eyes  npon  the  cable. 
While  thus  at  work  he  was  struck  by  the  fall  of  a  wooden  horse 
which  had  been  placed  near  the  manhole  as  a  warning  to  travelers. 
The  theory  of  the  plaintiff  is  that  the  horse  was  disturbed  by  a 
passing  vehicle,  but  this  is  supported  by  inference,  not  by  direct 
testimony. 

The  evidence  is  clear  that  the  plaintiff  entered  upon  the  work  at 
this  place  with  full  knowledge  of  the  situation,  of  the  perils  due  to 
the  use  of  the  street  by  others,  and  that  he  was  satisfied  so  long  as 
Nichols,  the  foreman  of  the  gang,  remained  on  guard  at  this  place 
BO  that  "  nobody  ran  in  on  "  him  in  the  manhole.  Nichols  under- 
took to  guard  the  hole,  and  stood  there  for  a  time.  The  plain- 
tiff continued  his  labor  in  reliance  on  Nichols'  presence  at  his 
post.  At  the  time  of  the  accident  Nichols,  unknown  to  the  plain- 
tiff, was  absent.  This  absence  is  the  negligence  imputed.  Thus 
the  learned  counsel  writes  in  his  points :  '*'  There  was  no  dan- 
ger if  the  foreman  had  not  had  other  duties  imposed  upon  him 
which  called  him  away  and  diverted  his  attention  from  guarding  the 
clanger  point."  There  is  no  proof  which  shows  or  tends  to  show 
that  Nichols  was  called  away  either  by  the  defendant  or  by  the 
necessary  discharge  of  other  duties  required  of  him  by  the  defendant. 
There  is  no  proof  that  Nichols  was  an  incompetent  servant,  so  as 
to  charge  the  master  with  this  default.  I  think  that  when  he  under- 
took to  remain  at  this  place  to  give  warning  to  others  passing  along 
the  street,  and  thus  to  avert  dangers  which  might  arise  to  the  plain- 
tiff during  the  progress  of  his  work  in  consequence  of  the  acts  of 
outsiders,  he  acted  as  a  fellow-servant.  The  case  is  like  unto  Ryan 
V.  Third  Avenue  Railroad  Co.  (92  App.  Div.  306).  In  that  case 
.Hatch,  J.,  collates  many  of  the  authorities  in  his  opinion,  and  there 
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i8  no  need  to  array  them  again.  (See,  also,  Hiola  v.  Jf,  Y.C,&  S. 
a.  R.  R.  Co.^  97  App.  Div.  252 ;  KoszlowsJci  v.  Anierioan  Locomo- 
tive Co.j  96  id.  40 ;  McHugh  v.  Manhattan  Railway  Co,,  179  N.  Y. 
378,  especiallj  at  page  383.)  The  learned  counsel  for  the  appellant 
seeks  to  discriminate  Ryan^s  Case  {sxiprd)  by  the  difference  in  the 
grade  of  the  foremen  in  the  two  cases.  Bat  there  was  no  eabstantial 
difference,  and,  moreover,  in  Madigan  v.  Oceanic  Steam  Navigor 
tion  Co.  (178  N.  Y.  242)  it  is  held  that  the  grade  is  not  the  test,  but 
the  act. 

The  judgment  and  order  should  be  reversed  and  a  new  trial  be 
granted. 

HiBSCHBEBG,     P.     J.,     WoODWABD,      RiCH      and      MiLLEB,     JJ., 

concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


MiCHASL  TooHEY,  Respondent,  v.  Interurban  Street  Railway 
Company,  Appellant. 

Negligence — ir^ury  to  a  pedestrian  firom  being  struck  by  a  street  car — care  required^ 
ef  the  pedestrian — care  required  of  the  motorman  —an  exception  is  not  necessary 
to  the  review  of  an  order  denying  a  motion  for  a  new  trial — exertions  are  prop- 
erly confined  to  rulings  on  the  trial. 

In  an  actiou  brought  to  recover  damages  for  persoDal  injuries  sustained  by  the- 
plaintifF ,  in  consequence  of  being  struck  by  one  of  the  defendant's  street  cars 
while  crossing  a  city  street,  it  is  inipntper,  where  the  plaintiff  testifies  that  he 
never  saw  the  car,  for  the  court  to  charge,  "  that  a  pedestrian  seeing  a  car 
approaching  to  what  to  him  seems  to  be  a  safe  distance  to  allow  him  to  crosa 
has  the  right  to  assume  that  the  car  will  be  controlled  and  the  speed  slackened 
up,  of  course." 

Such  charge  is  erroneous  for  the  reasons: 

Mrst.  That  the  instruction  is  not  germane; 

Second,  that  the  care  due  from  the  pedestrian  is  not  his  care,  but  the  care  of  am 
ordinarily  pnident  man  of  the  same  age  under  the  same  or  like  circumstances; 
and 

Third,  that  a  pedestrian  who  sees  a  car  approaching  at  what  seems  to  him  a 
safe  distance  to  allow  him  to  cross  has  not  "the  right  to  assume  that  the  car 
will  be  controlled  and  the  speed  slackened  up,  of  course,*'  but  simply  to  assume 
that  the  driver  or  motorman  wiU  exercise  the  care  of  an  ordinarily  prudent  and 
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Bkillf  ul  driver  or  motorman  under  the  same  or  similar  circumstance  at  the  same 
or  a  similar  place. 

An  exception  to  the  denial  of  a  motion  made  by  a  defendant  for  a  new  trial  upon 
the  minutes,  after  the  juryhas  rendered  a  yerdict  in  favor  of  the  plaintiff,  la 
not  essential  to  the  right  of  the  defendant  to  review  on  appeal  the  order  deny- 
ing such  motion. 

SgmbU^  that  the  only  proper  subjects  of  exceptions  are  rulings  at  the  trial. 

Appeal  by  the  defendant,  the  Ir^ternrban  Street  Railway  Com- 
pany, from  a  judgment  of  the  County  Court  of  Westchester  county 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Westchester  on  the  18tli  day  of  February,  1904,  upon 
the  verdict  of  a  jnry  for  $400,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  22d  day  of  March,  1904,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Bayard  H.  Ames  \F.  Angdo  Gaynor  and  Henry  A.  liobmsan, 
with  him  on  the  brief],  for  tlie  appellant. 

Frank  M.  Harderibrooh^  for  the  respondent. 

Jenks,  J. : 

The  judgment  and  order  must  be  reversed  for  an  erroneous 
instruction.  The  plaintiff  while  crossing  a  city  street  was  struck 
and  injured  by  a  car  of  the  defendant.  The  court  charged,  under 
exception,  ^^  that  a  pedestrian  seeing  a  car  approaching  to  what  to 
him  seems  to  be  a  safe  distance  to  allow  him  to  cross  has  the  right 
to  assume  that  the  car  will  be  controlled  and  the  speed  slackened 
up,  of  course."  As  the  plaintiff  testifies  that  he  never  saw  the  car, 
this  instruction  was  not  germane,  and  was  error.  {MacOowan  v. 
Duff^  12  N.  Y.  St,  Repr.  680,  and  cases  cited ;  Schwwrtzmaoh  v. 
Brooklyn  Heights  Railroad  Co.^  84  App.  Div.  608 ;  Carr  v.  Mer- 
chofM  Union  Ice  Co.,  91  id.  162.) 

Farther,  the  care  due  from  the  pedestrian  is  not  his  care,  but  the 
care  of  an  ordinarily  prudent  man  of  the  same  age  under  the  same 
or  like  circumstances.  If  the  pedestrian  who  acted  upon  his  own 
mental  conclusions  as  to  the  safety  of  his  course  thereby  discharged 
his  legal  obligation,  he  would  always  be  without  fault.  (See 
McDonald  v.  Metropolitan  Street  JR.  Co.,  75  App.  Div.  559.) 

Still  further,  a  pedestrian  who  sees  a  car  approaching  at  what  to 
him  seems  to  be  a  safe  distance  to  allow  him  to  cross,  has  not  ^^  the 
right  to  assume  that  the  car  will  be  controlled  and  the  speed  slack- 
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ened  up,  of  course."  (Thompson  v.  Metropolitan  Street  R.  Co.^ 
89  App.  Div.  10.)  In  determination  of  the  safety  of  his  crossing 
the  pedestrian  may  assume,  if  in  the  exercise  of  due  care  he  attempt 
it,  that  as  to  taking  notice  of  his  attempt  and  as  to  the  control  and 
management  of  the  car,  the  driver  or  motorman  will  exercise  the 
care  of  an  ordinarily  prudent  and  skillful  driver  or  motorman,  under 
the  same  or  similar  circumstances  at  the  same  or  a  similar  place.  If 
the  instruction  requested  had  been  pertinent,  the  learned  county 
judge  liad  theretofore  satisfactorily  charged  the  law,  and  his  subse- 
quent error  in  charging  upon  the  request  may  be  attributed  to  his 
inadvertence,  rather  than  an  intentional  mistaking  of  the  law. 

The  defendant  made  a  motion  for  a  new  trial  on  the  minutes, 
which  was  denied,  and  the  defendant  has  appealed  both  from  the 
judgment  and  from  the  order  denying  that  motion.  It  is  insisted 
that  exception  to  a  denial  of  such  a  motion  is  essential.  I  think  not. 
In  Boos  V.  World  Mutual  Life  Ins.  Co.  (64  K  T.  236,  242) 
Rapallo,  J.,  says:  "On  trials  by  jury  the  only  subjects  for  excep- 
tions are  rulings  at  the  trial.  The  motion  for  a  new  trial  is  a  pro- 
ceeding subsequent  to  the  trial,  and  the  order  made  on  such  motion 
is  reviewable  only  by  appeal."  (See,  too,  Matthews  v.  Meyberg^  63 
N.  Y.  656,  cited  in  Alden  v.  Knights  of  Maccabees^  178  N.  Y.  536, 
642 ;  Baylies  New  Tr.  &  Ap.  [2d  ed.]  397.) 

The  judgment  and  order  should  be  reversed. 

Bartlbtt,  Rich  and  Miller,  JJ.,  concurred ;  Hookeb,  J.,  not 
voting. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


PiERBE  Reynolds,  Respondent,  v.  The  President  and  Trustees 
OF  THE  Village  of  Ossining,  Appellants. 

Local  board  of  health — limitationB  upon  itt  power  to  appoint  an  attorney  —  duty  of 
the  eorpoi*atio7i  counsel  to  represent  it. 

Section  21  of  the  Public  Health  Law.  which  provides  that  a  local  board  of  health 
"may  employ  such  persons  as  shall  be  necessary  to  enable  it  to  cany  into 
effect  its  orders  and  regulations/'  does  not  authorize  a  village  board  of  health 
to  employ  regularly  an  attorney  and  counselor. 
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SembU,  that  while  such  section  may  authorize  the  employment  by  such  board  of 
health  of  an  attorney  and  counselor  to  perform  some  peculiar  special  service 
fairly  within  the  provisions  of  the  section,  the  statute  contempktes  that  the 
board  of  health  shall  be  represented,  in  the  greater  part  of  its  legal  matters,  by 
the  corporation  counsel. 

Appeal  by  the  defendants.  The  President  and  Trustees  oHhe  Vil- 
lage of  Ossining,  from  a  judgment  of  the  County  Court  of  Westches- 
ter county  in  favor  of  the  plaintiff,  entered  in  the  oflSce  of  the  clerk  of 
the  connty  of  Westchester  on  the  23d  day  of  November,  1903,  upon 
the  verdict  of  a  jury  rendered  by  direction  of  the  court. 

Samwi  Watson^  for  the  appellants. 

Pierre  Reynolds^  respondent,  in  person. 

Jenks,  J. : 

This  action  is  proper.  {Port  Jervis  Water  Co.  v.  Village  of 
Port  Jervis,  151  K  Y.  111.) 

I  cannot  find  in  the  Public  Health  Law  (Laws  of  1893,  chap.  661, 
as  amd.)  express  authority  for  the  employment  of  attorneys  by  the 
local  boards  of  health.  The  authorities  cited  by  the  learned  coun- 
sel for  the  respondent  do  not  sustain  his  contention.  Thus,  in 
Kent  V.  Village  of  North  Ta/rrytown  (50  App.  Div.  502)  the  plain- 
tiff rendered  services  concerning  nuisances,  and  made  a  map  of  cer- 
tain lands  under  water,  and  the  court  held  that  such  information 
was  necessary  to  the  determination  of  whether  there  was  a  nuisance, 
that  the  services  were  within  the  contanplation  of  the  statute  and 
laid  stress  upon  that  provision  of  section  21  which  I  shall  hereafter 
notice.  In  People  ex  rel.  Lester  v.  Eno  (84  App.  Div.  55)  the 
services  rendered  were  by  a  physician  employed  by  the  board  in  a 
town  threatened  by  smallpox.  Griffith  v.  City  of  New  Yorki^Z 
App.  Div.  549)  involved  clerical  services  to  the  board  of  health. 
In  these  cases  the  services  were  strictly  within  the  duties  cast  upon 
the  boards  of  health,  and  the  said  provision  of  section  21  was  com- 
prehensive enough  to  warrant  the  employment.  We  are  also  cited 
to  Boyce's  Health  Officers'  Manual  (p.  222),  in  which  it  is  stated 
that  this  provision  authorizes  the  employment  of  counsel,  but  no 
authorities  are  given.  This  provision  of  section  21,*  referring  to 
the  local  board  of  health,  is :  "  It  may  employ  such  persons  as  shall 

*As  amd.  by  Laws  of  1895,  chap.  203,  and  Laws  of  1908,  chap.  883.~[Kbp. 
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be  necessary  to  enable  it  to  carry  into  efiEect  its  orders  and  regula- 
tions." The  complaint  alleges  work,  labor  and  services  in  trying 
lawsuits  for  and  on  the  part  of  said  board,  in  giving  counsel  and 
advice  and  in  drawing  resolutions  to  aid  and  assist  them  in  carrying 
out  the  work  of  said  board.  The  plaintiff  testifies  that  he  did  all 
work  that  he  was  directed  to  do  by  the  board  of  health,  attended 
meetings,  gave  advice,  tried  lawsuits  instituted  by  the  board  of 
health  for  violations  of  ordinances  of  the  board  —  criminal  actions 
—  that  he  appeared  for  the  board  when  parties  were  cited  to  show 
cause  why  they  did  not  carry  out  the  orders  issued  by  the  boards 
drew  resolutions,  and  in  one  matter,  where  the  board  had  examined 
a  building,  drafted  the  resolutions  and  examined  the  law,  examined 
the  law  as  to  the  appointment  and  legality  of  th^board,  and  attended 
court  to  find  out  and  to  inform  the  board  "  just  what  position  they 
occupied  and  what  the  result  of "  a  pending  trial  would  be.  He 
also  tried  a  case  in. the  Police  Court  in  which  the  board  of  health 
was  a  party.  The  fact  that  the  plaintiff  had  been  elected  by  the 
board  as  counsel,  together  with  the  nature  of  these  services,  makea 
it  clear  that  they  were  rendered  on  the  theory  that  the  board  had 
power  to  employ  regularly  an  attorney  and  counsel.  The  authority 
must  be  found  in  the  statute.  Firat^  then,  is  the  specific  provision 
of  section  21,  "  It  may  employ  such  persons  as  shall  be  necessary 
to  enable  it  to  carry  into  effect  its  orders  and  regulations,"  warrant 
for  such  employment}  It  is  not  necessarily  so,  for  the  reason  that 
the  duties  devolved  upon  thi  board  are  such  as  may  properly  require 
the  employment  of  others  than  an  attorney.  The  cases  cited  supra 
are  instances  thereof,  and  a  reading  of  the  law  indicates  that  there 
are  many  duties  which  may  require  similar  services.  An  instance 
may  be  cited  to  show  that  the  statute  itself  contemplates  such  need. 
Section  26  (as  amd.  by  Laws  of  1903,  chap.  388)  authorizes  such 
boards  or  their  servants  or  employees  to  enter  upon  premises  to. 
suppress  or  remove  a  nuisance  or  other  matter.  I  cannot  but  think 
that  if  the  Legislature  had  intended  that  the  board  might  regularly 
employ  counsel,  it  would  have  expressly  so  provided,  as  it  did  pro- 
vide for  a  health  officer  (§  20,  as  amd.  by  Laws  of  1902,  chap.  339, 
and  Laws  of  1903,  chap.  383),  and  for  health  and  registering  ofiicers 
of  the  district  (§  29*),  especially  in  view  of  the  fact  that  it  made  pro- 

*  As  amd.  by  Laws  of  1897,  chap.  169,  and  Laws  of  1908,  chap.  883.—  [Rep. 
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vision  for  the  institution  of  legal  actions.  (§§  21,  26,  as  amd. 
supra.)  Conceding  that  there  might  be  instances  where  the  Serv- 
ices of  one  who  was  an  attorney  were  in  some  special  case  required 
to  enable  it  to  carry  out  its  orders  and  regulations,  I  am  quite 
clear  that  the  scheme  of  the  statute  does  not  contemplate  either 
the  appointment  of  a  counsel  or  the  employment  of  an  attorney 
in  the  great  bulk  of  the  business  shown  by  the  record.  I  think 
that  Board  of  Health  v.  MagiU  (17  App.  Div.  249),  which  holds 
that  the  Public  Health  Law  requires  that  the  actions  authorized 
shall  be  brought  in  the  name  of  the  village,  is  well  decided.  If 
this  be  correct,  I  cannot  see  why  the  attorney  and  counsel  for  this 
village,  which  the  trustees  were  authorized  to  appoint  (Laws  of 
1896,  chap.  83,  §  33,  snbd.  21),  and  who  was  in  office  during  this 
period,  was  not  the  proper  attorney  in  such  proceedings.  This 
board  of  health  was  a  local  agency  of  the  police  power  of  the 
State,  constituted  by  statute.  {People  ex  rel.  Lester  v.  Eno^  aupray 
and  authorities  cited.)  But  the  Legislature  has  not  thereby  set 
up  an  imperium  in  imperio.  In  Matter  of  Tascpayera  of  Platts- 
hurgh  (157  N.  T.  78)  the  court  held  that  a  provision  of  the  Public 
Health  Law  as  to  the  expenses  (§  30)  must  be  regarded  as  in  the 
nature  of  an  amendment,  or  at  least  a  part,  of  all  municipal  char- 
ters, and  further  pointed  out  that  in  certain  cases  the  village  must 
co-operate  with  the  board  in  complying  with  its  orders.  The  court 
further  say  that  the  Public  Health  Law  of  the  State  does  not 
abrogate  methods  of  procedure  required  by  village  charters.  Fur- 
ther, section  21  of  the  law  (as  amd.  supra)  authorizes  the  board  to 
issue  warrants  to  the  peace  officers  of  the  municipality.  And  the 
cost  of  maintenance  of  such  board  is  directly  cast  upon  the  village 
which  does  not  raise  and  intrust  a  fund  to  the  administration  of 
its  board  of  health.  (§  30.)  These  provisions  and  the  authority 
cited  are  strong  indications  that  the  Legislature  set  up  these  local 
boards  in  the  exercise  of  the  police  power,  contemplating  that  they 
would  be  articulated  with  the  local  government  and  not  separate 
corporations,  coincidentally  existing  in  the  same  territory  as  does  the 
village  government  but  wholly  distinct  and  separate  therefrom. 

If  actions  for  penalties  must  be  brought  in  the  name  of  the  village, 
if  the  recoveries  must  be  paid  to  the  village,  if  all  the  expenses  of  the 
board  of  health  (and  consequently  all  legal  expenses)  are  a  charge 
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direct  upon  the  village,  and  the  village  has  a  standing  corporation 
attorney  provided  for  by  the  municipal  charter,  no  good  reason 
appears,  when  the  statute  is  silent,  why  the  board  of  health  should 
appoint  or  employ  its  own  attorney  in  all  legal  matters,  at  an  additional 
expense  to  the  municipality,  and  the  logic  of  circumstances  makes 
against  such  a  scheme.  On  the  evidence  it  is  clear  that  the  bulk  of 
the  services  rendered  were  such  as  could  and  should  have  been  ren- 
dered by  the  corporation  attorney  in  his  legal  capacity. 

The  evidence  is  meager  as  to  certain  services  which  may  possibly 
have  been  required  in  some  peculiar  and  special  instances  "  to  carry 
into  eflEect "  the  "  orders  and  regulations  "  of  the  board.  And  it  is  too 
meager  either  to  modify  the  judgment  and  aflSrm  it  as  to  such  serv- 
ices, or  to  hold  absolutely  tiiat  such  services  might  not  have  been 
thus  required.  If  they  proved  to  be  such,  however,  as  a  corporation 
counsel  of  the  village  could  as  a  lawyer  have  rendered,  then  there 
can  be  no  recovery.  The  plaintiff  then  cannot  recover  for  such 
services,  or  for  services  in  prosecution  upon  ordinances,  or  for  serv- 
ices as  counsel  to  the  board,  or  for  services  in  attending  at  court 
to  advise  as  to  the  legal  status  of  the  board,  or  the  outcome  of  a 
lawsuit.  I  only  advise  a  new  trial  for  the  reason  that  there  may 
have  been  some  peculiar  special  service  fairly  within  the  provisions 
of  section  21,  ut  su-pra^  which  may  have  been  exceptional  and  with- 
out the  general  rule  which  I  have  sought  to  indicate. 

Babtlett,  Rich  and  Miller,  JJ.,  concurred ;  Hookeb,  J.,  not 
voting. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


John  J.  McCormack,  Bespondent,  ^.  Bichard  B.  Mandelbatth, 

Appellant. 

InwnypeUvkJt  teitimony —  tJie  proffer  and  acceptance  thereof  eorutitutee  a  waiver  of 
the  olffection  that  evidence^  offered  in  contradiction  of  it,  is  incompetent. 

Upon  the  trial  of  an  action  one  Maryon,  in  whose  shoes  the  plaintiff  stood,  was 
permitted,  without  objection,  to  testify  on  his  direct  examination  that  he  had 
a  conversation  with  the  defendant  who  agreed  to  pay  him  ten  per  cent  for  cer- 
tain collections  "  the  same  he  would  an  attorney."    The  defendant  testified  on 
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direct  examination  that  he  had  a  conversation  with  Maryon  regarding  the 
employment  of  attorneys  to  collect  accounts  and  was  then  asked,  "  Did  you  or  ■ 
did  he  agree  to  pay  one-half  of  whatever  the  attorney  charges  were  that  you 
incurred?"  The  question  was  objected  to  as  incompetent  because  the  agree- 
ment was  reduced  to  writing  and  such  objection  was  sustained  unless  the 
defendant  could  show  a  change  in  the  written  agreement.  Tlie  testimony 
given  by  Maryon  and  by  the  defendant  referred  to  the  same  matter. 
Meid,  that  the  court,  having  taken  Maryon's  testimony,  should  have  permitted 
the  defendant  to  give  testimony  of  the  same  kind  which  tended  to  contradict 
Maryon's  testimony,  and  that  the  refusal  to  do  so  constituted  an  error  requir- 
ing the  reversal  of  a  judgment  in  favor  of  the  plaintiff. 

Appeal  by  the  defendant,  Richard  R.  Mandelbaum,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  8th  day  of  Febru- 
ary, 1904,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  8th  day  of  February,  1904,  denying  -the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Zeon  Kronfeld^  for  the  appellant. 

Henry  White^  for  the  respondent. 

Jenks,  J. : 

The  plaintiff  simply  stands  in  the  shoes  of  Maryon,  who  testified 
on  his  direct  examination  that  he  had  a  conversation  with  the 
defendant,  who  therein  agreed  to  pay  him  ten  per  cent  for  certain 
collections,  "  the  same  as  he  would  an  attorney."  This  testimony 
was  taken  without  objection,  save  that  the  witness  was  permitted  to 
refer  to  a  memorandum.  The  defendant  testified  on  direct  exami- 
nation that  he  had  a  conversation  with  Maryon  regarding  the 
employment  of  attorneys  to  collect  accounts  of  sales  made  by  him. 
He  was  then  asked  :  "  Did  you  or  did  he  agree  to  pay  one-half  of 
whatever  the  attorney  charges  were  that  you  incurred '<"  The 
question  was  objected  to  as  incompetent  as  the  agreement  was 
Tednced  to  writing,  and  the  objection  was  sustained,  unless  the 
defendant  showed  a  change  in  that  agreement,  under  exception. 
The  record,  though  but  a  bill  of  exceptions,  seems  to  indicate  that 
the  testimony  of  Maryon  and  the  question  put  to  the  defendant 
refer  to  the  same  matter.  When  the  plaintiff  testified  that  the 
defendant  agreed  to  pay  him  the  same  as  an  attorney,  testimony  by 
the  defendant  that  the  plaintiff  was  to  pay  one-half  of  the  attorney's 
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fees  presents  a  contradiction.  The  question  is  whether  in  view  of 
the  oral  evidence  of  the  plaintiff,  which  went  in  without  objection, 
the  court  erred  in  shutting  out  this  testimony  offered  by  the  defend- 
ant. The  question  is  not  free  from  doubt,  and  it  has  been  much 
debated,  though  in  other  courts  than  ours,  for  1  do  not  find,  nor  blj^ 
we  cited  to  any  authority  in  this  State  which  is  direct  or  conclusive. 
I  think  that  the  principle  is  well  stated  by  Shaw,  Ch.  J.,  in  Shaw 
V.  Stone  (1  Gush.  228,  242).  The  chief  justice  says :  "  This  evi- 
•dence  was  objected  to,  on  the  part  of  Stone  and  others,  but  was 
admitted  by  the  court,  and  this  is  the  subject  of  the  first  objection. 
This  objection  is  placed  on  the  ground,  that  by  the  vote  of  Novem- 
ber 20th,  1834,  and  the  subsequent  acceptance  of  the  report  of  the 
committee  on  the  compensation  of  the  agents,  a  contract  in  writing 
was^made  between  the  parties,  which  ought  not  to  be  enlarged  or 
altered  by  parol  evidence.  To  this  objection,  there  are  several 
answers :  1.  As  the  rules  of  evidence  ara  made  for.  the  security 
and  benefit  of  parties,  all  exceptions  may  be  waived  by  mutual 
consent ;  and,  in  each  particular  case,  an  objection  may  be  waived 
by  the  party,  who  has  a  right  to  except.  Now,  when  this  species 
of  evidence  was  offered  by  Stone  and  others,  in  order  to  prove 
what  was  the  agreement  and  understanding  of  the  parties,  even 
though  it  might  have  been  open  to  the  exception  stated,  the  defend- 
ants waived  their  exception  by  offering  it,  and  the  other  party 
waived  theirs  by  not  excepting  to  its  admission.  To  what  extent 
did  this  waiver  go  ?  We  think  to  the  introduction  of  parol  evidence 
bearing  on  the  same  point,  and  which  tended  to  prove  what  was,  or 
was  not,  the  agreement  and  understanding  of  the  parties  at  the 
time  of  the  establishment  of  the  agency,  in  regard  to  one  impor- 
tant particular.  It  was  not  merely  a  waiver  as  to  the  particular 
question,  but  to  the  species  of  evidence,  as  bearing  upon  that 
point  in  the  issue.  It  is  said  that  the  admission  of  incotnpe- 
tent  or  illegal  evidence,  on  one  side,  not  objected  to,  does  not 
warrant  the  admission  of  incompetent  evidence  on  the  other 
side,  when  objected  to.  This  principle  is  true,  but  is  not  appli. 
cable  to  the  present  case.  When  a  party  waives  his  exception  to 
a  particular  species  of  evidence,  alike  in  character,  it  ceases  to 
be  incompetent,  and  all  evidence  of  the  like  kind,  if  pertinent, 
is  admissible.    A  contrary  decision  would  seem  to  violate  the 
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maxim,  aicdi  alteram  partem,  which  lies  at  the  very  foundation 
of  all  regulated  and  intelligent  jitdicial  inquiry."  In  Movrry 
T.  Smith  (9  Allen,  67,  68),  Bigelow,  Ch.  J.,  says :  "  The  question 
then  arises,  how  far  the  admission  of  incompetent  and  irrelevant 
evidence  offered  by  one  party,  to  which  no  objection  is  taken,  ren- 
ders it  competent  for  the  opposite  party  to  introduce  evidence  of  a 
similar  character.  There  certainly  must  be  some  limit  beyond  which 
parties  cannot  be  permitted  to  go,  in  extending  issues  of  fact  and 
bringing  into  a  case  matters  which  have  no  essential  bearing  on  its 
real  merits.  Without  indicating  a  general  rule  applicable  to  all 
cases  of  this  nature,  we  think  it  may  be  safely  said  that  a  party 
should  not  be  allowed  to  go  farther  than  to  prove  facts  which  have 
A  direct  tendency  to  contradict  and  control  the  irrelevant  or  incom- 
petent evidence  which  his  adversary  has  introduced  into  the  case. 
To  this  extent,  it  may  be  properly  held  that  the  latter  has  waived 
the  strict  rule  of  law  applicable  to  such  evidence  and  is  estopped 
from  objecting  to  the  proof  of  facts,  by  the  opposite  party,  which 
can  be  properly  deemed  to  be  contradictory  or  in  rebuttal  of  those 
offered  by  himself."  (See,  too,  Elliott  Ev.  §  889 ;  Jones  Ev.  §  876  ; 
WcMis  V.  BandaU,  81  N.  Y.  164,  168.)  Thompson,  J.,  pithily 
says  in  Sherwood  v.  Titm^n  (55  Penn.  St  77,  80) :  "  The  defendant 
opened  the  door  for  the  testimony,  and  cannot  complain  that  it  was 
not  closed  soon  enough  to  suit  him."  Tins  is  not  a  question  of 
immaterial  or  irrelevant  evidence,  but  of  the  admission  of  secondary 
rather  than  the  best  evidence,  and  I  think  that  in  view  of  the  taking 
of  such  testimony  from  the  plaintiff,  the  court  should  have  permitted 
the  defendant  to  give  testimony  of  the  same  kind  which  went  to 
contradict  the  statement  of  the  plaintiff. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

Bartlett,  Rich  and  Miller,  JJ.,  concurred ;  Hooker,  J.,  not 
voting. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
dv6nt 

App.  Div.— Vol.  OIL        20 
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LoBBKzo  Coppola,  Appellant,  v.  Isidor  Kraushaak,  RespondenL 

Contniet  with  a  groom  to  furnish  a  gown  for  t?ie  bride — measure  of  damages  where 
by  reason  of  a  breach  thereof  the  wedding  uxu  **  broken" 

The  complaint  in  an  action  alleged  that  on  January  3,  1902,  the  plaintiff  ordered 
of  the  defendant  two  gowns  for  his  betrothed,  telling  the  defendant  that  he  was 
to  wed  on  January  19,  1902,  and  that  he  was  incurring  great  expense  for  the 
wedding  feast;  that  the  defendant  agreed,  in  consideration  of  fifty  dollars,  ten 
dollars  of  which  was  then  paid  to  him  by  the  plaintiff,  to  furnish  the  gowns  oa 
or  before  January  eighteenth;  that  on  January  eighteenth  the  plaintiff  and  hi& 
betrothed  demanded  the  gowns,  but  that  the  defendant  wholly  failed  in  per- 
formance; tliat  in  consequence  of  such  failure  the  wedding  appointed  for  Jan- 
uary nineteenth  "  was  broken"  by  the  lady  and  that  the  expenses  "which  the- 
said  plaintiff  went  to  in  buying  presents,  wines,  clothes,  and  other  expenses  "  to 
the  extent  of  $500,  were  "  expended  uselessly."  The  plaintiff  demanded  judg- 
ment for  said  sum  of  |500. 

The  plaintiff  did  not  allege  that  either  of  the  two  gowns  ordered  from  the 
defendant  was  the  bridal  gown  or  that  he  told  the  defendant  of  the  conse- 
quences stated  in  his  complaint  to  have  resulted  from  his  failure  to  deliver  the 
gowns. 

EiUd,  that  the  damages  alleged  in  the  complaint  were,  with  the  exception  of  the 
ten  dollars  which  the  plaintiff  paid  to  the  defendant  on  account,  too  remote  to- 
have  entered  into  the  contemplation  of  the  parties  at  the  time  the  contract  was- 
made,  and  that  consequently  the  plaintiff  was  not  entitled  to  recover  such, 
damages; 

That  the  complaint  did,  however,  state  a  cause  of  action  for  the  ten  dollars  paid 
upon  account,  and  that  it  was  consequently  improper  for  the  court  to  dismiss- 
the  plaintiff's  complaint  at  the  opening  of  the  trial  before  any  evidence  had 
been  taken. 

Appeal  by  the  plaintifE,  Lorenzo  Coppola,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  9th  day  of  December,  1903, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Kings  County  Trial  Term. 

Nelson  Z.  Keach  [AchUle  J.  Oiahei  with  him  on  the  brief],  for 
the  appellant. 

Isidor  Wasservogel  [AhraJiam  L  Spiro  with  him  on  the  brief|> 
for  the  respondent. 
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Jenks,  J. : 

The  plaintiff  was  dismissed  at  trial,  before  testimony  was  taken, 
because  he  had  not  stated  a  cause  of  action.  The  question  presented 
is  on  the  pleading.  {Ketchum  v.  Van  Dtcsen,  11  App.  Div.  332; 
Spies  V.  MicheUm,  2  id.  226.) 

The  plaintiflE  complains  that  on  January  3,  1902,  he  ordered  of 
the  defendant  two  gowns  for  his  betrothed,  to  be  made  after  model 
4,84C ;  that  the  defendant  was  told  at  the  time  that  plaintiff  was  to 
wed  on  January  19,  and  was  incurring  great  expense  for  the  wed- 
ding feast ;  that  defendant  agreed  in  consideration  of  fifty  dollars,  of 
which  he  then  received  from  the  plaintiff  ten  dollars,  to  furnish  the 
gowns  to  the  woman  on  or  before  January  18 ;  that  on  January  18 
the  plaintiff  and  his  betrothed  demanded  the  gowns,  but  that  the 
defendant  wliolly  failed  in  performance;  that  in  consequence  of 
such  failure  the  wedding  appointed  for  January  19  "  was  broken  " 
by  the  lady,  and  the  expenses  "  which  the  said  plaintiff  went  to  in 
buying  presents,  wines,  clothes,  and  other  expenses"  to  the  extent 
of  five  hundred  dollars,  were  "  expended  uselessly ; "  wherefore  he 
demands  damages  in  said  sum. 

The  suit  is  novel  in  view  of  the  damages  laid  —  so  novel  that  one 
is  almost  tempted  to  conjecture  that  the  pleader  has  lost  sight  of  the 
distinction  between  breach  of  contract  and  breach  of  promise  of 
marriage.  (See  Smith  v.  Sherinan^  4  Gush.  408.)  It  cannot  be  said 
that  the  damages  alleged  were  the  immediate  and  necessary  result  of 
the  breach,  or  to  have  entered  into  the  contemplation  of  the  parties 
when  they  made  the  contract.  Althougli  the  plaintiff  impressed 
the  necessity  of  performance  by  January  18,  by  stating  the  occasion 
of  the  need,  he  did  not  foretell  the  consequences  now  alleged.  He 
does  not  allege  that  either  of  the  "  two  dresses"  was  the  bridal  gown. 
In  Sedgwick  on  Damages  (8th  ed.  §  159)  it  is  said  :  "  In  Booth  v. 
Spuyten  Duyvil  R.  M.  Co.  (60  N.  Y.  487)  Church,  C.  J.,  stated  as 
his  opinion,  that  notice  of  the  object  of  the  contract  would  not,  of 
itself,  change  the  measure  of  damages,  ^  unless  it  formed  the  basis  of 
an  agreement.' "  On  the  other  hand,  there  is  nothing  alleged  to  show 
or  permit  the  inference  that  the  defendant  could  or  should  contem- 
plate that  his  default  would  result  in  even  a  postponement  of  the  wed- 
ding feast,  much  less  that  the  wedding  would  be  "  broken,"  whatever 
that  term  may  import.     And  it  must  import  more  than  a  mere  post- 
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ponement  inasmuch  as  it  is  alleged  that  the  expenses  for  presents, 
wines  and  clothes  were  useless ;  yet  presents,  wines  and  clothes  bought 
in  view  of  a  wedding  are  only  useless  when  the  wedding  is  not  only 
postponed  but  does  not  come  to  pass.  Before  the  defendant  can  be 
held  to  these  alleged  damages  for  them  I  think  that  the  parties  must 
have  had  in  contemplation  that  the  wedding  would  never  occur  if  the 
defendant  failed  to  furnish  the  "  two  dresses  "  on  the  day  before  the 
appointed  time.  Sedgwick  on  Damages  (8th  ed.  §  129)  says  that 
"  the  true  test  would  seem  to  be  whether  the  action  of  the  inter- 
vening agency  was  such  as  was  to  be  expected  to  happen  upon  the 
defendant's  act:  if  it  were  so  to  be  expected,  the  result  is  not 
remote."  While  such  a  disappointment  would  naturally  be  keen  to 
any  prospective  bride,  it  was  hardly  to  be  contemplated,  in  the 
absence  of  specific  warning,  that  she  would  forever  refuse  to  wed 
if  those  "  two  dresses  "  were  not  forthcoming  before  the  day  set  for 
the  ceremony.  The  damages  are  too  remote.  {Hadley  v.  Baxeii- 
dale^  9  Exch.  341 ;  Rochester  Lantern  Co,  v.  StUea  A  Parker 
Press  Co.,  135  N .  Y.  209 ;  Dodds  v.  Hakes,  114  id.  261 ;  OHffin 
v.  Colv^,  16  id.  489.) 

But  I  think  that  it  was  error  to  dismiss  the  complaint.  In  Coasts- 
worth  V.  Lehigh  Valley  P.  Co.  (156  N.  Y.  451,  457)  the  court  say: 
"  The  facts  stated  are  admitted  by  the  demurrer.  Hence,  the  only 
question  is  whether  a  cause  of  action  is  alleged  or  can  be  fairly 
gathered  from  all  the  averments  contained  in  the  complaint.  A 
demurrer  upon  that  ground  can  be  sustained  only  when  it  appears 
that,  after  admitting  all  the  facts  alleged  or  that  can  by  reasonable 
and  fair  intendment  be  implied  from  them,  the  complaint  fails  to 
state  a  cause  of  action.  {Marie  v.  Garrison,  83  N.  Y.  14 ;  Sanders 
V.  Soutter,  126  N.  Y.  195.)  Under  the  more  recent  authorities,  plead- 
ings are  not  to  l)e  construed  strictly  against  the  pleader,  but  a\^er- 
ments  which  sufiiciently  point  out  the  nature  of  the  pleader's  claims 
are  sufficient,  if  under  them  he  would  be  entitled  to  give  the  neces- 
sary evidence  to  establish  his  cause  of  action.  {Rochester  R^way  Co. 
v.  Robinson,  133  N.  Y.  242,  246.)  "  Under  the  pleadings  in  the  pres- 
eut  action  the  plaintiff  could  give  evidence  of  a  breach  of  contract. 
He  had  paid  ten  dollars  in  part  consideration  to  the  defendant. 
Abbott  in  his  Trial  Brief  on  the  Pleadings  says  (p.  187):  "In  an 
action  for  unliquidated  damages  for  a  breach  of  contract,  if  aa 
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executed  consideration  appears  by  the  complaint  the  omission  to  allege 
damages  is  not  ground  of  demurrer,  because  plaintiff  is  entitled  to 
recover  at  least  nominal  damages,  and  in  such  case  the  insertion  of  a 
claim  for  damages  not  recoverable  on  the  facts  alleged  may  be  disre- 
garded on  demurrer.  It  is  the  better  opinion  that  the  same  rule 
applies  even  in  cases  where  the  consideration  is  wholly  executory  and 
damages  are  not  liquidated,  and  that,  in  such  cases  also,  a  breach  with- 
out showing  bow  plaintiff  was  pecuniarily  damaged  is  enough  against 
demurrer.  But  the  authorities  are  in  conflict."  Even  if  plaintiff  were 
entitled  to  but  nominal  damages  he  should  not  have  been  dismissed. 
{Deoendorf  v.  Wert,  42  Barb.  228 ;  Leoy  v.  Curtis,  1  Abb.  N.  C.  189 ; 
MilU  V.  Gotdd,  42  N.  Y.  Super.  Ct.  119,  123  ;  Quin  v.  Moore,  15 
N.  Y.  434.)  If  he  stated  facts  which  constituted  a  cause  of  action^ 
the  pleading  was  not  demurrable,  although  the  good  statement  was 
based  upon  a  wrong  theory  and  although  he  specified  only  items  of 
damage  to  which  he  was  not  entitled.  {Ketchum  y.  Van  Dusen, 
supra,  and  authorities  cited ;  Hemmingway  v.  Poucher,  98  N.  Y. 
281,  287 ;  Chatfidd  v.  Simonson,  92  id.  209,  218.)  He  certainly 
has  stated  facts  which  require  the  inference  that  he  was  damaged 
ten  dollars.  But  on  the  other  hand  he  has  not  stated  any  facts 
which  permit  the  inference  that  he  has  suffered  any  other  actual 
damage  save  that  alleged  which  is  too  remote.  He  is,  however, 
entitled  to  a  reversal,  although  at  best  he  may  ultimately  gain  a 
Pyrrhic  victory. 
The  judgment  sliould  be  reversed,  with  costs. 

HiRSCHBERo,  P.  J.,  Woodward,  Rich  and  Miller,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


Locis  RupRECHT,  Appellant,  v.  The  Crry  of  New  York,  Respondent. 

Demand  on  the  city  of  New  York,  brfore  action  on  a  claim  against  it  —  a  compliance 
toith  section  149  of  the  dty  charter  is  not  sufficient  as  a  demand  under  section  261 
thereof 

Ck>mpliance  with  the  provisioDS  of  section  261  of  the  Greater  New  York  charter, 
which  provides,  "No  action  or  special  proceeding,  for  any  cause  whatever, 
shall  be  prosecuted  or  maintained  against  The  City  of  New  York,  unless  it 
shall  appear  by  and  as  an  allegation  in  the  complaint  or  necessary  moving 
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papers  that  at  least  thirty  days  have  elapsed  since  the  demand,  claim  or  claims 
upon  which  such  action  or  special  proceeding  is  founded  were  presented  to 
the  comptroller  of  said  city  for  adjustment,  and  that  he  has  neglected  or 
refused  to  make  an  adjustment  or  payment  thereof  for  thirty  days  after  such 
presentment,'*  is  a  condition  precedent  to  the  maintenance  of  an  action  against 
the  city  of  New  York,  and  although  the  statute  is  silent  as  to  the  person  from 
whom  the  notice  required  by  said  section  shall  emanate,  such  notice  must  ema- 
nate from  the  claimant  or  his  agent. 
A  compliance  by  an  official  of  one  of  the  city  departments  with  section  149  of 
the  Greater  New  York  charter,  which  requires  the  submission  of  all  bills  and 
vouchers  to  the  department  of  finance,  is  not  available  to  the  persons  rendering 
such  bills  as  a  compliance  with  the  provisions  of  section  261  of  the  Greater 
New  York  charter,  so  as  to  entitle  such  persons,  in  the  event  of  the  rejection 
of  their  bills,  to  maintain  an  action  against  the  city  without  following  the 
course  of  procedure  prescribed  by  section  261. 

Appeal  by  the  plaintiff,  Louis  Ruprecht,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn,  in 
favOr  of  the  defendant,  entered  on  the  18th  day  of  April,  1904, 
dismissing  the  plaintifiTs  complaint. 

Joh7i  A.  Thompson^  for  the  appellant. 

Janies  D.  BeU  [John  E,  Walker  with  him  on  the  brief],  for  the 
respondent. 

Jenks,  J. : 

Section  261  of  the  Greater  New  York  charter  (Laws  of  1901,  chap. 
466)  makes  a  condition  precedent  to  tliis  action.  I  think  that  there 
was  no  compliance  therewith,  and  the  dismissal  of  the  complaint  was 
right.  The  section  reads  as  follows :  "  No  action  or  special  proceed- 
ing, for  any  cause  whatever,  shall  be  prosecuted  or  maintained  against 
The  City  of  New  York,  unless  it  shall  appear  by  and  as  an  allegation 
in  the  complaint  or  necessary  moving  papers  that  at  least  thirty  days 
have  elapsed  since  the  demand,  claim  or  claims  upon  which  such 
action  or  special  proceeding  is  founded  were  presented  to  the  comp- 
troller of  said  city  for  adjustment,  and  that  he  has  neglected 
or  refused  to  make  an  adjustment  or  payment  thereof  for  thirty 
days  after  such  presentment."  The  plaintiff  was  hired  as  an  expert 
by  the  deputy  commissioner  of  water  supply,  gas  and  electricity. 
He  submitted  his  bills  to  that  officer,  who  approved  then^  prepared 
vouchers  therefor  and  sent  them  to  the  head  of  the  department. 
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The  head  also  approved  and  transmitted  the  bills  and  vouchers  to 
the  comptroller,  who  examined  the  bills  and  refused  to  pay  them. 
The  plaintiff  then  brought  this  action.  His  contention  of  compli- 
ance with  section  261  of  the  charter  depends  upon  these  facts 
iiloue.  The  procedure  followed  by  the  officials  was  exclusively  in 
obedience  to  the  requirement  of  section  149  of  the  charter.  And 
«o  the  question  is  not  whether  an  effort  to  observe  section  261 
resulted  in  a  substantial  compliance  with  section  261,  but  whether 
incidental  to  the  observance  of  section  149  there  was  such  compli- 
ant with  section  261. 

If  the  plaintiff  is  right,  it  is  difficult  to  see  the  reason  for  the 
enactment  of  section  261,  inasmuch  as  section  149  requires  the  sub- 
mission of  all  bills  and  vouchers  to  the  department  of  finance,  and 
the  transmission  of  a  bill  to  the  comptroller  both  implies  that  there 
is  a  demand  or  claim  thereupon,  and  is  a  notice  thereof. 

The  learned  counsel  for  the  appellant  points  out  that  section  261 
-does  not  prescribe  that  the  claimant  must  present  the  claim  or  the 
demand,  and  insists  t)iat  as  the  purpose  of  the  section  is  notice  so 
investigation  may  follow,  that,  therefore,  the  facts  are  sufficient  to 
establish  compliance.  But  I  think  the  scheme  of  the  statute  is  to 
lifford  such  direct,  distinct  and  specific  notice  of  the  claim  or  demand 
that  the  comptroller  may  be  apprised  thereby  that  if  he  does  not  act 
apon  the  claim  within  the  prescribed  period  litigation  may  follow. 
There  is  no  general  requirement  that  the  city  shall  pay  its  bills 
within  thirty  days  after  presentation  to  the  comptroller.  The  sub- 
mission of  a  bill  to  him  under  section  149  does  not  necessarily  imply 
that  legal  proceedings  will  follow  its  non-payment  after  thirty  days,^ 
or  indeed  at  any  time.  Legal  action  or  proceeding  against  the  city 
implies  a  claimant  who  will  attack  the  city.  And  although  the 
statute  is  silent,  I  think  it  implies  that  a  notice  under  it  must 
emanate  from  the  claimant  or  his  agent.  In  the  construction  of  a 
similar  statute  thus  silent,  this  court  in  its  first  division  took  a  similar 
view  {Missano  v.  Mayor,  17  App.  Div.  536),  and  although  the  judg- 
ment was  reversed  by  the  Court  of  Appeals,  Gray,  J.,  said :  "  The 
statute  neither  prescribes  a  form  of  notice,  nor  by  whom  the  notice 
shall  be  filed,  and  while  its  proper  construction  might  require  that 
the  notice  be  given  h/  the  party  proposing  to  commence  the  actiouj 
its  proYisions  are  not  so  rigid  as  to  invalidate  the  notice,  if  actually 
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and  seasonably  received  by  the  corporation  counsel,  because  received 
by  him  from  another  official  with  whom  it  was  mistakenly  filed  by 
the  partie8.^^  (Missano  v.  Mayor,  160  N.  Y.  133.)  This  excerpt 
is  from  the  dissenting  opinion  of  the  learned  judge,  which,  however, 
in  this  respect  was  accepted  by  the  court.  The  corporation  counsel 
under  that  statute  was  the  officer  to  whom  notice  must  be  given* 
(Laws  of  1886,  chap.  572,  §  1.)  In  numerous  decisions  the  courts 
have  held  that  under  varying  circumstances  there  has  been  a  sub- 
stantial compliance  with  similar  statutes,  but  I  am  not  aware  of 
any  case  where  the  court  has  approved  the  notice  unless  it  originally 
emanated  from  the  prospective  party  or  his  agent.  Such  was  the 
fact  in  Sheehy  v.  City  of  New  York  (160  N.  Y.  189);  in 
McMahon  v.  Mayor  (1  App.  Div.  321) ;  in  Magee  v.  City  of  Troy 
(48  Hun,  383)  ;  in  Enmr  v.  City  of  Brooklyn  (25  N.  Y.  St.  Repr. 
1014),  and  in  McDonald  v.  City  of  Troy  (36  id.  704).  I  do  not 
think  that  it  can  be  said  that  the  plaintiff,  when  he  presented  his 
bill  to  the  deputy  commissioner,  constituted  him  his  agent  to  present 
his  claim  to  the  comptroller  as  preliminary  to  a  law  suit.  And 
moreover,  as  I  have  said,  the  course  of  the  deputy  and  of  his  chief 
was  not  taken  with  an  eye  to  the  provisions  of  section  261  of  the 
charter  at  all,  but  merely  in  the  usual  course  of  the  procedure  pre- 
scribed by  section  149  thereof. 

The  statute  was  not  fulfilled  by  the  facts  that  the  comptroller 
had  opportunity  to  examine  the  claim,  or  actually  did  pass  upon  it. 
It  was  not  presented  to  him  under  section  261  as  a  claim  which 
must  be  paid  or  adjusted  within  thirty  days  under  penalty  of  litiga- 
tion ;  but  was  transmitted  to  him  by  a  brother  official  for  payment 
under  section  149,  and  he  received  it  and  examined  it  pursuant  to 
that  section.  Inasmuch  as  such  procedure  was  required  by  section 
149,  he  had  no  reason  to  suppose  that  it  was  in  compliance  with 
section  261.  While  I  cannot  assume  that  prospective  litigation  would 
affect  his  determination  on  the  merits,  I  may  assume  that  a  notice 
that  if  the  claim  was  not  passed  upon  in  thirty  days  litigation  would 
follow  would  cause  him  to  act  within  the  thirty  days,  and  that  it 
would  thus  expedite  action  ;  'for  the  chief  auditor  of  the  city  testifies 
that  the  city  receives  1,000  bills  a  day,  and  it  might  well  be  that 
mere  ordinary  and  yet  prompt  dispatch  of  business  in  examination 
of  these  bills,  properly  done,  could  not  dispose  of  every  bill  within 
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thirty  dajB  after  it  was  received  in  that  department.  If  the  conten- 
tion of  the  plaintiff  prevail,  despite  tlie  protective  provisions  of  sec- 
tion 261  of  the  charter,  mere  omission  to  pass  upon  any  bill  approved 
by  a  city  official  for  thirty  days  after  its  transmission  to  the  comp- 
troller is  penalized  by  the  right  of  the  claimant  to  sue  forthwith. 

MacDonald  v.  City  of  New  York  (42  App.  Div.  263),  cited  by 
the  appellant,  is  not  in  point.  In  that  case  the  claim  was  presented 
by  the  claimant  to  the  comptroller  through  his  accredited  representa- 
tive, whose  duty  it  was  to  tmnsmit  it  to  his  chief,  and  it  was  held 
that  this  was  a  valid  presentation. 

I  think  that  procedure  under  section  149  of  the  charter,  by  a 
city  officer  who  has  approved  a  bill  pi^esented  to  his  department, 
which  results  in  transmission  of  the  bill  to  the  comptroller,  is  not  a 
substantial  compliance  with  section  261  thereof.  Examination  of 
the  other  questions  is  not  now  required. 

The  judgment  should  be  affirmed. 

Babtlett,  Rich  and  Miller,  JJ.,  concurred ;  Hooker,  J.,  not 
voting. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Erik  B.  Sivbrsen,  Respondent,  v.  William  H.  Jenks,  Appellant. 

Negliffenee — injury  f/wn  a  dtfeetiw  scaffold — t?ie  duty  to  furnish  a  safe  scaffold 
cannot  be  delegated  by  the  master— it  is  not  affected  by  a  ttsage  of  construction  — 
the  question  is  otic  cf  fact — assumption  of  risk. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff  through  the  alleged  negligence  of  the  defendant,  his  employer,  it 
appeared  that  the  defendant  was  engaged  in  constructing  a  dock;  that  in 
such  construction  rows  of  piles  were  driven  lengthwise  and  crosswise  of  the 
dock;  that  stxiy  laths  were  nailed  to  the  rows  of  piles  running  crosswise  of  the 
dock,  for  the  purpose  of  keeping  such  rows  of  piles  in  place  and  in  alignment, 
and  for  the  purpose  of  affording  a  support  for  planks  which  were  laid  across 
them  and  formed  a  scaffold  for  the  employees  to  stand  upon;  that  planks 
known  as  spreaders  also  extended  along  the  two  outside  rows  of  piles  running 
lengthwise  of  the  dock,  the  office  of  which  was  to  prevent  the  piles  from 
spreading  and  hold  them  rigidly  in  position;  that  these  spreaders  were  used 
only  on  the  outer  rows  of  piles  last  mentioned;  that  on  the  day  of  the  accident 
the  stay  laths  and  rows  of  piles  spread  enough  to  let  the  scaffold  upon  which 
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the  plaintiff  stood  fall  into  the  water,  in  consequence  of  which  the  plaintiff's 
right  hand  was  caught  and  crushed  between  a  plank  and  the  piles. 

The  plaintiff  had  not  participated  in  any  of  the  work  connected  with  driving  or 
placing  the  piliis  in  position,  or  with  the  stay  lathings  or  the  construction  of 
the  platform  or  scaffold. 

The  theory  of  the  plaintiff  was  that  the  scaffolding  furnished  him  by  the  defend- 
ant upon  which  to  perform  his  work  was  "unsafe,  unsuitable  or  improper" 
and  *'  not  so  constructed,  placed  and  operated"  as  to  give  him  proper  protec- 
tion by  reason  of  the  omission  of  "  spreaders  "  in  the  center  of  the  dock. 

MUd,  that  it  was  the  duty  of  the  defendant  to  furnish  the  plaintiff  with  a  safe 
and  suitable  scaffold  upon  which  to  perform  his  labor; 

That  this  duty  was  absolute  and  that  the  defendant  could  not  delegate  the  per- 
formance thereof  to  another,  and  thus  shield  himself  from  liability  if  the  struc- 
ture furnished  was  in  fact  unsuitable  or  unsafe; 

That  the  fact  that  the  scaffolding  furnished  plaintiff  for  his  use  as  an  employee, 
by  the  defendant,  was,  through  negligence  in  its  construction,  arising  from  the 
omission  of  the  use  of  *' spreaders"  or  from  any  other  cause,  'unsafe,  unsuit- 
able or  improper '*  and  '*not  so  constructed,  placed  and  operated  as  to  give 
proper  protection  to  the  life  and  limb  "  of  plaintiff,  warranted  a  verdict  in  his 
favor  without  reference  to  the  question  of  an  established  custom  among  dock 
builders  as  to  the  use  or  omission  of  spreaders  in  the  center  of  the  dock; 

That  the  question  whether  the  defendant  bad  furnished  an  unsuitable,  unsafe  or 
improper  scaffold  was  for  the  Jury  and  that  their  determination  of  that  ques- 
tion in  favor  of  the  plaintiff  should  not  be  disturbed; 

That  it  could  not  be  said  as  matter  of  law  that  the  plaintiff  voluntarily  assumed 
the  risk  of  the  falling  of  the  scaffold. 

Appeal  by  the  defendant,  WilHftn  H.  Jenks/  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflBce  of 
the  clerk  of  the  county  of  Kings  on  the  15th  day  of  February,  1904, 
upon  the  verdict  of  a  jury  for  $6,000,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  10th  day  of  March,  1904,  denying  the 
•defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Z.  Sidney  Carrere^  for  the  appellant. 

Melville  J.  Fra/nce  \_Abram  S.  Dailey  with  him  on  the  brief], 
for  the  respondent. 

High,  J. : 

The  plaintiff  brings  this  action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  him  through  negligence 
on  the  part  of  the  defendant.  He  was  an  employee  of  the  defend- 
ant, who  was  engaged  in  constructing  a  dock  at  the  foot  of  William 
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and  Ferry  streets  in  the  borough  of  Manhattan,  eighty  feet  in  width, 
and  which  had  been  partially  completed  some  five  or  six  hundred 
feet  in  length.  In  its  construction  rows  of  piles  were  driven  length- 
wise five  or  six  feet  apart,  and  crosswise  of  the  dock  ten  feet  apart, 
projecting  above  the  water,  the  tops  .of  which  were  required  to  be 
framed  into  tenons  to  hold  mortised  timbers  to  fit  over  the  same. 
Stay  laths  (three-by-ten  planks)  were  nailed  to  these  rows  of  piles 
running  crosswise  of  the  dock,  their  purpose  being  to  keep  the  rows 
of  piles  in  place  and  in  alignment,  and  to  support  planks  the  ends 
of  wliich  were  laid  upon  them,  thus  forming  a  platform  or  scaffold, 
two  feet  above  water  at  high-water  mark,  for  the  employees  to  stand 
upon  in  performing  their  work,  and  spreaders  (planks  of  about  the 
same  size)  extended  along  the  two  outside  rows  of  piles  running 
lengthwise  of  the  dock.  Upon  the  piles  "  side  caps "  and  "  cross 
caps,"  composed  of  twelve-by-twelve  timbers,  thirty  to  forty  feet  in 
length,  were  placed,  the  "  side  caps  "  extending  on  the  outside  rows 
the  length  of  the  dock,  and  the  ^^ cross  caps"  across  tlie  dock  on 
each  row. 

The  plaintiff's  work  was  to  put  the  "  side  caps  "  on  the  ends  of 
the  outer  rows  of  piles  forming  the  sides  of  the  dock,  fastening 
them  with  mortise  holes  and  tenons.  He  had  not  participated  in 
any  of  the  work  connected  with  driving  or  placing  the  piles  in 
position,  with  the  stay  lathings,  or  construction  of  the  platform  or 
scaffold,  or  placing  the  planks  formii^  the  same.  The  ofRce  of  the 
spreaders,  when  used,  was  to  prevent  the  piles  from  spreading,  and 
stiffen  and  hold  them  more  firmly  and  rigidly  in  position.  They 
had  been  used  on  the  outer  rows  of  piles,  where  plaintiff's  work  had 
been  performed,  but  none  were  used  elsewhere  in  the  construction 
of  the  dock.  On  the  day  of  the  accident  the  stay  laths  and  rows  of 
piles  spread  enough  to  let  tlie  planks  forming  the  scaffold  upon 
which  plaintiff  stood  fall  into  the  water,  in  consequence  of  which  his 
right  hand  was  caught  and  crushed  between  a  plank  and  the  piles. 

The  theory  of  the  plaintiff's  case  is  that  the  scaffolding  furnished 
him  by  the  defendant  upon  which  to  perform  his  work  was  "  unsafe, 
unsuitable  or  improper"  and  "not  so  constructed,  placed  and 
operated  "  as  to  give  him  proper  protection  by  reason  of  the  omission 
of  "spreaders"  in  the  center  of  the  dock,  the  use  of  which  he  con- 
tends was  necessary  to  steady  and  stiffen  the  scaffolding  and  to  pre- 
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vent  the  rows  of  piles  from  spreading,  and  permitting  the  planks 
forming  the  platform  of  the  scafifolding  to  slip  off  the  stay  laths  and 
fall,  as  they  did  at  the  time  of  the  accident. 

It  was  the  duty  of  the  defendant  to  provide  plaintiff  a  safe  and 
suitable  scaffold  upon  which  to  perform  his  labors,  and  as  was  said 
in  McLaughlin  v.  Eidlitz  (50  App.  Div.  618,  520):  "The  duty 
thus  to  furnish  being  absolute,  the  obligation  is  at  all  times  made 
the  act  of  the  master,  which  he  may  not  delegate  to  another,  and 
from  which  he  may  not  shelter  himself  from  responsibility  if  the 
structure  be  in  fact  unsuitable  and  unsafe."  And  the  question  as  to 
whether  defendant  had  furnished  an  unsuitable,  unsafe  or  improper 
scaffold  was  for  the  jury. 

The  defendant's  contention  that  the  dangers,  if  any,  were  obvious 
and  apparent  and  assumed  by  the  plaintiff,  as  matter  of  law,  cannot 
be  sustained.  It  cannot  be  held,  as  matter  of  law,  that  the  risk  of 
the  scaffolding  in  question  falling,  under  the  circumstances  described 
by  the  witnesses,  was  voluntarily  assumed  by  him.  ( Wingert  v. 
Krakauer^  76  App.  Div.  34,  42.)  Counsel  for  the  appellant 
assumes  that  the  jury  necessarily  found  the  existence  of  a  universal 
custom  and  precaution  among  dock  builders,  neglected  by  defendant, 
of  putting  at  least  one  row  of  "  spreaders  "  through  the  center  of  a 
dock  while  in  process  of  construction,  but  it  is  not  conceived  that  it 
was  necessary  for  the  jury  to  so  find  to  warrant  the  rendition  of  a 
verdict  for  the  plaintiff.  The  fact,  if  established  to  their  satisfac- 
tion by  the  evidence,  that  the  scaffolding  furnished  plaintiff  for  his 
use  as  an  employee,  by  the  defendant,  was,  through  negligence  in  its 
construction,  arising  from  the  omission  of  the  use  of  "  spreaders  "  or 
from  any  other  cause,  "  unsafe,  unsuitable  or  improper  "  and  "  not 
so  constructed,  placed  and  operated  as  to  give  proper  protection  to 
the  life  and  limb  "  of  plaintiff,  warranted  a  verdict  in  his  favor  with- 
out reference  to  the  question  of  an  established  custom  among  dock 
builders  as  to  their  use  or  omission.  It  was  the  duty  of  defendant, 
which  he  could  not  delegate  to  others,  to  determine  and  adopt  such 
plan  as  would  reasonably  result  in  furnishing  and  constructing  for 
plaintiff's  use  a  scaffolding  in  accordance  with  the  requirements 
of  the  statute,  and  failing  in  the  performance  of  such  duty  he  was 
liable  for  the  injury  resulting  therefrom,  in  the  absence  of  contrib- 
utory negligence  on  the  part  of  the  plaintiff. 
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We  are  of  the  opinion,  after  a  careful  examination  of  the  record, 
that  the  issues  involved  were  properly  submitted  to  the  jury,  that 
their  verdict  is  sustained  by  the  evidence  and  the  judgment  ought  to 
be  affirmed. 

Judgment  and  order  appealed  from  affirmed,  with  costs. 

Present  —  Hirschberg,  P.  J.,  Woodward,  Jenks,  Kioh  and 
Miller,  J  J. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Margaret  F.  Downey,  Plaintiff,  v.  George  Dan  Seib,  Defendant. 

Specific  performance  —  a  judgment  that  a  deed  be  reformed  waeto  convey  a  iitte  in  fee 
timpU  is  not  effective  ae  against  peraone  unborn  and  living  pereons  not  made  pofr- 
ties  to  the  action  —  what  is  a  marketable  title. 

By  a  deed  executed  between  John  Scott  and  his  wife,  as  parties  of  the  first  part, 
his  daughter  Margaret  F.  Downey,  as  party  of  the  second  part,  and  his  sons  John, 
James  and  William,  as  parties  of  the  third  part,  the  said  John  Scott  conveyed 
certain  premises  to  the  party  of  the  second  part  for  and  during  the  term  of  her 
natural  life  with  remainder  in  fee  simple  at  the  expiration  of  the  life  estate 
"  unto  the  child  or  children  lawfully  begotten  of  the  said  party  of  the  second 
part  who  may  be  living  at  the  time  of  her  death  and  the  issue,  if  any,  of  such 
of  her  children  lawfully  begotten,  as  may  then  be  dead  in  such  shares  that  each 
such  child  of  the  said  party  of  the  second  part  hereto,  living  at  the  time  of 
her  death  shall  take  one  equal  share,  and  the  child,  children  or  issue  (if  any)  of 
each  such  child  of  the  said  party  of  the  second  part  as  may  at  that  time  be  dead 
shall  take,  if  but  one  solely  and  if  more  than  one  collectively,  one  like  equal 
share.'* 

The  deed  further  provided:  ''But  and  if  it  shall  so  happen  that  the  said 
Margaret  shall  depart  this  life  without  leaving  her  surviving  at  the  time  of 
her  death  any  lawful  child  or  children  nor  any  lawful  child,  children  or  issue 
of  any  such  child  deceased,  then  and  in  that  case  from  and  after  the  death  of 
the  said  Margaret,  We,  the  said  John  Scott  and  Ann  his  wife,  the  parties  of  the 
first  part  hereto,  do  hereby  grant  and  convey  unto  the  said  John,  James  and 
William,  the  parties  of  the  third  part  hereto  or  to  the  survivors  or  survivor  of 
them  living  at  the  time  of  the  death  of  the  said  Margaret  and  the  lawful  children 
and  issue,  if  any,  of  such  of  said  three  sons  as  may  then  be  dead,  in  such  shares 
that  each  of  the  said  three  sons  of  the  said  John  Scott,  living  at  the  time  of  the 
death  of  the  said  Margaret,  shall  take  one  equal  share  and  the  child,  children 
or  issue  (if  any)  of  each  of  said  three  sons  who  may  then  be  dead  shall  take,  if 
one  solely  if  more  than  one  collectively,  one  like  equal  share,  the  same  as  the 
parent  or  ancestor  would  have  taken  if  then  living." 
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Thereafter,  and  on  October  20,  1892,  the  parties  of  the  third  part  mentioned  in 
the  deed  assumed  to  convey  to  the  party  of  the  second  part  therein  the  prem- 
ises in  fee.  November  5,  1892,  John  Scott,  the  original  grantor,  died.  Mar- 
garet F.  Downey,  the  party  of  the  second  part  mentioned  in  the  deed,  then 
brought  an  action  against  the  widow  of  John  Scott,  the  father,  and  his  execu- 
tor and  all  of  the  parties  of  the  third  part  mentioned  in  the  deed,  and  obtained 
therein  on  November  2,  1898,  a  decree  adjudging  that  the  deed  be  so  reformed 
as  to  convey  to  the  said  Margaret  F.  Downey,  the  party  of  the  second  part 
therein,  the  fee  simple  of  the  premises. 

In  a  proceeding  instituted  by  Margaret  F.  Downey  to  compel  a  person  to  whom 
she  had  contracted  to  sell  the  premises  to  accept  title  thereto,  it  appeared,  with 
reference  to  the  parties  of  the  third  part  mentioned  in  the  deed,  that  William 
Scott  died  without  having  married;  that  John  Scott,  Jr.,  and  James  Scott  both 
married  and  that  their  respective  wives  were  living;  that  John  Scott,  Jr.,  had 
two  children  and  that  James  Scott  had  one; -that  the  plaintiff  had  a  husband 
living,  but  had  no  issue  and  that  it  was  quite  likely  that  the  plaintiff  would 
never  have  issue. 

Bidd,  that  the  title  tendered  to  the  contract  vendee  was  not  marketable,  for  the 
reason  that  as  none  of  the  parties  to  the  action  represented  the  possible  unborn 
children  of  the  plaintiff  or  the  living  children  of  John  Scott,  Jr.,  and  James 
Scott,  such  children  were  not  concluded  by  the  judgment  reforming  the  deed. 

To  entitle  a  vendor  of  real  estate  to  compel  his  vendee  to  specifically  perform  his 
contract  he  must  be  able  to  tender  such  a  title  as  will  enable  his  vendee  to  hold 
the  land  free  from  probable  claims  by  another,  and  such  as,  if  he  wishes  to  sell, 
will  be  reasonably  free  from  any  doubt  which  will  interfere  with  or  affect  ita 
marketable  value. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

laidor  Wels  [J.  E.  Ludden  with  him  on  the  brief],  for  the 
plaintiff. 

I%aac  Ringely  for  the  defendant. 

KicH,  J. : 

It  appears  that  John  Scott,  the  father  of  the  plaintiff  and  then 
owner  of  real  estate  in  Brooklyn,  conveyed  the  same  to  the  plaintiff 
for  the  term  of  her  natural  life,  the  deed  running  to  her  as  party 
of  the  second  part,  and  to  his  sons  John,  James  and  William  a» 
parties  of  the  third  part,  as  follows  :  "  To  and  for  her  and  their  sole 
use,  benefit  and  behoof  for  and  during  and  until  the  full  end  and 
term  of  her  natural  life.  And  from  and  after  the  death  of  the  said 
Margaret,  the  said  John  and  Ann,  the  said  parties  hereto  of  the  first 
part,  do  hereby  grant  and  convey  all  the  aforesaid  Tract,  Piece  or 
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Parcel  of  Land,  and  the  aforesaid  tenements,  hereditaments  and 
appurtenances,  rents,  issnes  and  profits,  and  all  the  remainder  of  the 
estate,  right,  title,  interest,  dower,  right  of  dower,  property,  posses- 
sion, claim  and  demand  whatsoever,  as  well  in  law  as  in  Equity,  of  the 
said  parties  hereto  of  the  first  part,  in  and  to  the  said  Tract,  Piece 
or  Parcel  of  Land,  with  the  appurtenances,  which  remained  in  them, 
the  said  parties  of  the  first  part,  or  either  of  them,  after  the  grant- 
ing of  the  aforesaid  estate  for  life  unto  the  child  or  children  law- 
fully begotten  of  the  said  party  of  the  second  part  who  may  be  liv- 
ing at  the  time  of  her  death  and  the  issue,  if  any,  of  such  of  her  chil- 
dren lawfully  begotten,  as  may  then  be  dead  in  such  shares  that  each 
Buch  child  of  the  said  party  of  the  second  part  hereto,  living  at  the 
time  of  her  death  shall  take  one  equal  share,  and  the  child,  children 
or  issue  (if  any)  of  each  such  child  of  the  said  party  of  the  second 
part  as  may  at  that  time  be  dead  shall  take,  if  hvA,  one  solely  and  if 
more  than  one  collectively,  one  like  equal  share.  To  have  and  to 
hold  the  said  Tract,  Piece  or  Parcel  of  Land  and  the  aforesaid  tene- 
ments, hereditaments  and  appurtenances,  rents,  issnes  and  profits, 
and  all  the  aforesaid  remainder  unto  the  aforesaid  Children  and  Issue 
of  the  said  Margaret  in  the  manner  and  shares  aforesaid,  and  to  their 
heirs  and  assigns  to  their  sole  use,  benefit  and  behoof,  from  the  day 
of  the  death  of  the  said  Margaret  thenceforth  forever.  But  and  if  it 
shall  so  happen  that  the  said  Margaret  shall  depart  this  life  without 
leaving  her  surviving  at  the  time  of  her  death  any  lawful  child  or 
children  nor  any  lawful  child,  children  or  issue  of  any  such  child 
deceased,  then  and  in  that  case  from  and  after  the  death  of  the  said 
Margaret,  We,  the  said  John  Scott  and  Ann  his  wife,  the  parties  of 
the  first  part  hereto,  do  hereby  grant  and  convey  unto  the  said 
John,  James  and  William,  the  parties  of  the  third  part  hereto  or  to 
the  survivors  or  survivor  of  them  living  at  the  time  of  the  death  of 
the  said  Margaret  and  the  lawful  children  and  issue,  if  any,  of  such 
of  said  three  sons  as  may  then  be  dead,  in  such  shares  that  each  of 
the  said  three  sons  of  the  said  John  Scott,  living  at  the  time  of  the 
death  of  the  said  Margaret,  shall  take  one  equal  share  and  the  child, 
children  or  issue  (if  any)  of  each  of  said  three  sons  who  may  then 
be  dead  shall  take,  if  one  solely  if  more  than  one  collectively,  one 
like  equal  share,  the  same  as  the  parent  or  ancestor  would  have 
taken  if  tken  living."     Subsequently,  and  on  or  about  the  20th  day 
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of  October,  1892,  John  Scott,  Jr.,  James  Scott  and  William  Scott, 
parties  of  the  third  part  in  the  deed  above  referred  to,  executed  and 
delivered  to  the  plaintiflE  a  conveyance  purporting  to  convey  to  her 
the  said  premises  in  fee.  John  Scott,  the  original  grantor,  died 
November  5,  1892,  and  an  action  was  thereafter  brought  by  this 
plaintiff  against  John  Scott  individually  and  as  executor  of  the  last 
will  and  testament  of  John  Scott,  deceased,  James  Scott,  William 
Scott  and  Ann  Scott,  widow  of  John  Scott,  for  the  purpose  of  hav- 
ing the  original  deed  reformed  so  that  it  should  transfer  and  convey 
the  title  to  the  premises  therein  described  to  the  plaintiff  in  fee 
simple  absolute,  and  such  proceedings  were  had  in  said  action  that 
on  the  2d  day  of  November,  1893,  a  decree  was  entered  therein 
adjudging  and  decreeing  a  reformation  of  said  instrument  so  that  it 
should  purport  to  transfer  and  convey  the  premises  to  plaintiff  in 
fee  simple. 

William  Scott  died  never  having  married ;  John  and  James  both 
married,  and  their  respective  wives  are  living.  John  Scott,  Jr.,  has 
two  children  and  James  one,  while  the  plaintiff  has  no  issue.  Her 
husband,  Peter  F.  Downey,  is  now  living:  On  the  29th  day  of 
February,  1904,  plaintiff,  being  in  possession  of  the  premises,  claim- 
ing to  own  and  hold  the  same  under  said  deeds,  entered  into  an 
agreement  with  the  defendant  to  convey  the  absolute  fee  of  said 
premises  free  and  clear  from  all  incumbrances,  except  certain  restric- 
tions about  which  no  question  is  raised  hei*e ;  in  consideration  of 
which  the  defendant  agreed  to  pay  $9,000,  $200  of  which  was  paid 
upon  the  execution  of  the  contract,  and  $8,800  to  be  paid  on  the 
delivery  of  a  deed  of  the  premises,  March  26,  1904.  On  that  day 
the  plaintiff  was  ready  and  willing  to  comply  with  the  terms  of  the 
contract,  and  deliver  to  the  defendant  a  full  covenant  and  warranty 
deed  of  the  premises.  The  defendant,  however,  refused  to  accept 
the  deed  and  pay  the  consideration  agreed  upon,  on  the  ground,  as 
claimed,  of  plaintiff's  inability  to  give  a  valid  title.  Plaintiff  now 
demands  judgment  that  defendant  perform  said  agreement. 

A  vendee  is  entitled  to  a  marketable  title.  A  title  open  to  a 
reasonable  doubt  is  not  a  marketable  title.  To  entitle  a  vendor  to 
specific  performance  he  must  be  able  to  tender  such  a  title  as  will 
enable  the  vendee  to  hold  his  land  free  from  probable  claim  by 
another,  and  such  that,  if  he  wishes  to  sell,  will  be  reasonably  free 
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from  any  doubt  which  would  interfere  with  or  affect  its  market 
value.  If  it  may  be  fairly  questioned,  specific  performance  will  be 
refused.  {Shriver  v.  Shriver,  86  N.  Y.  575,  584;  Fleming  v. 
Burnham,  100  id.  1;  Vought  v.  Williams,  120  id.  253, 257; 
McPherson  v.  Schade,  149  id.  16,  21;  Ahhott  v.  James^  111  id. 
673 ;  Moore  v.  Applehy,  108  id.  237 ;  Kilpatrich  v.  Barron,  125 
id.  751  ;  Heller  v.  Coherty  154  id.  299.)  A  marketable  title  was  not 
taken  by  plaintiff  under  the  deeds  mentioned  and  the  question  is 
now  presented  whether,  in  consequence  of  the  judgment,  plaintiff 
had  such  a  title  on  March  26,  1904. 

It  is  quite  likely,  in  view  of  the  opinions  of  physicians  and  sur- 
geons, that  plaintiff  will  never  become  a  mother,  and  yet  thej  may 
be  mistaken.  The  rights  of  possible  children  of  plaintiff  were  not 
protected  and  no  party  to  the  action  represented  the  unborn  chil- 
dren of  the  plaintiff  or  the  living  children  of  the  defendants  (in  that 
action),  John  Scott,  Jr.,  and  James  Scott.  John  aiid  James  had 
conveyed  their  interest  in  the  premises  to  the  plaintiff,  and  no  party 
to  that  action  had  any  interest  in  the  result  save  only  the  plain- 
tiff, and  her  interest  was  adverse  to  the  children  living  as  well  as 
those  unborn.  The  rights  of  children  unborn  were  wholly  unpro- 
tected and  uncared  for  in  the  action  for  reformation.  It  follows, 
therefore,  that  the  unborn  children  of  the  plaintiff,  as  well  as  the 
living  children  of  John  and  James,  were  not  concluded, by  the  judg- 
ment reforming  the  deed,  and  that  the  title  tendered  to  the  defend- 
ant was  not  marketable,  or  at  least  that  there  is  such  a  reasonable 
doubt  as  to  the  title  which  the  defendant  would  take  under  the  con- 
veyance tendered,  that  the  burden  of  defending  it  ought  not  to  be 
imposed  upon  him.  The  defendant  is,  therefore,  entitled  to  judg- 
ment relieving  him  from  his  purchase  and  contract,  and  that  he 
recover  of  the  plaintiff  $200,  the  amount  paid  upon  the  contract 
at  the  time  of  its  execution,  together  with  $75,  the  amount  stipulated 
as  being  the  reasonable  expenses  incurred  in  investigating  the  title, 
with  the  costs  of  this  action. 

Let  judgment  be  entered  accordingly. 

Bartletf,  Jenks  and  Miller,  JJ.,  concurred ;  Hooker,  J.,  not 
▼oting. 

Judgment  directed  for  defendant  on  submission  of  controversy. 
App.  Div.— Vor..  CII.        21 
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Feank  a.  Greene,  as  Administrator,  etc.,  of  Garret  G.  Greene, 
jDeceased,  Respondent,  v.  The  New  York,  Ontario  and  West- 
ern Railway  Company,  Appellant. 

Negligence — an  allegation  tliat  a  railroad  company  mllfuUy  ran  over  a  pedestrian 
walking,  mtJiout  knowledge  of  its  approac?iing  train,  on  its  tracks,  states  a  cause 
of  action. 

The  complaint  in  an  action  brought  against  a  railroad  company  to  recover  dam- 
ages resulting  from  the  death  of  the  plaintiff's  intestate  alleged  that  while  the 
intestate,  Garret  G.  Greene,  a  lad  aged  nine  years,  was  walking,  in  ignorance  of 
the  approach  of  a  train,  along  the  defendant's  railroad  track  at  a  point  where 
such  track  was  for  a  long  distance  practically  straight  and  free  from  curves, 
grades  or  obstructions  of  any  character  which  would  conceal  the  view  of  any 
portion  thereof,  the  defendant's  servants,  in  charge  of  one  of  its  trains,  "  wrong- 
fully and  wilfully,  and  with  a  reckless  disregard  for  the  safety  of  the  said 
Garret  G.  Greene,  and  knowing  him  to  be  upon  said  track  and  wholly  ignorant 
of  the  approach  of  said  engine  and  train  of  cars,  ran  its  engine  and  cars  into, 
upon  and  against  the  said  Garret  G.  Greene,  from  behind  him,  without  sound- 
ing any  warning  signal  by  whistle  or  bell,  or  otherwise,  by  means  whereof  he 
might  be  informed  of  the  approach  of  said  train  in  time  to  escape  injury  there- 
from and  so  injured,  wounded  and  bruised  him  that  within  a  few  minutes 
thereafter  he  died  from  such  injuries,  wounds  and  bruises,  and  that  his  death 
was  caused  wholly  by  reason  of  the  aforesaid  wrongful  and  negligent  acts  of 
the  defendant's  servants  or  employees." 

Held,  that  a  demurrer  interposed  by  the  defendant  to  such  complaint  was  prop- 
erly overruled; 

That,  for  the  purpose  of  the  demurrer,  it  would  be  assumed  that  the  defendant's 
servants  were  acting  within  the  scope  of  their  employment. 

Appeal  by  the  defendant.  The  New  York,  Ontario  and  Western 
Railway  Company,  from  an  interlocutory  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  Rockland  on  the  21st  day  of  April,  1904,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  Orange  Special 
Term,  overruling  the  defendant's  demurrer  to  the  plaintiff's 
complaint. 

Thomas  Watts,  for  the  appellant. 

William  McCavley,  for  the  respondent. 
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Rich,  J. : 

This  is  an  appeal  from  an  interlocutory  judgment  overruling 
defendant's  demurrer  to  a  complaint  which  alleges,  among  other 
things,  "  That  on  or  ahout  the  eleventh  day  of  August,  1903,  as  plain- 
tiff is  also  informed  and  verily  helieves,  while  one  Garret  G.  Greene, 
who  was  a  son  of  this  plaintiff  and  of  the  age  of  nine  years,  was 
walking  in  a  southerly  direction  upon  that  portion  of  the  New  York, 
West  Shore  &  Buffalo  Railroad,  over  and  upon  which  the  defend- 
ant ran  and  operated  its  engines  and  cars,  as  aforesaid,  at  a  point 
about  nine  hundred  feet  southerly  of  the  station  at  Tompkins  Cove,  in 
the  Town  of  Stony  Point,  in  the  County  of  Rockland,  where  for  a 
distance  of  many  hundred  feet  in  either  direction  the  track  of  said 
railroad  is  constructed  in  about  a  straight  line,  and  is  free  from 
carves,  grades  or  obstructions  of  any  character  which  would  con- 
ceal the  view  of  any  portion  thereof,  the  said  Garret  G.  Greene, 
being  wholly  ignorant  of  the  approach  of  a  train,  the  defendant's 
servant  or  servants  in  charge  of  one  of  its  engines  or  locomotives 
attached  to  and  liauling  a  train  of  its  cars  on  the  south-bound  track 
of  said  railroad,  en  route  from  Cornwall  to  Weehawken,  aforesaid, 
wrongfully  and  wilfully,  and  with  a  reckless  disregard  for  the  safety 
of  the  said  Garret  G.  Greene,  and  knowing  him  to  be  upon  said 
track  and  wholly  ignorant  of  the  approach  of  said  engine  and  train 
of  cars,  ran  its  engine  and  cars  into,  upon  and  against  the  said 
Garret  G.  Greene,  from  behind  him,  without  sounding  any  warning 
signal  by  whistle  or  bell,  or  otherwise,  by  means  whereof  he  might 
be  informed  of  the  approach  of  said  train  in  time  to  escape  injury 
therefrom  and  so  injured,  wounded  and  bruised  him  that  within  a 
few  minutes  thereafter  he  died  from  such  injuries,  wounds  and 
bruises,  and  that  his  death  was  caused  wholly  by  reason  of  the  afore- 
said wrongful  and  negligent  acts  of  the  defendant's  servants  or 
employees." 

However  improbable  and  unreasonable  the  facts  stated  may  seem, 
nevertheless,  so  far  as  this  appeal  is  concerned,  they  must  be  regarded 
as  true.  The  servant  in  charge  of  this  locomotive  was  placed  in  the 
responsible  position  he  occupied  by  the  defendant,  and  if  at  the 
time  he  permitted  it  to  run  down  upon  the  plaintiff's  intestate  with- 
out warning  of  any  kind,  he  was  acting  within  the  general  scope  of 
his  authority,  the  defendant  would  be  liable  for  the  damages  occa- 
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eioned  in  consequence  of  his  wrongful  and  willful  act.  We  cannot 
decide  here  whether  he  was  in  fact  acting  within  the  general  scope 
of  his  authority ;  that  question  must  be  left  to  the  jury  to  deter- 
mine. {RoximU  V.  Del.^  Lack,  &  West  7?.  E.  Co.^  64  N.  T. 
129;  Fogariy  v.  Wanfimaker,  00  A  pp.  Div.  433.) 

I  think  the  complaint  states  sufficient  facts  to  constitute  a  cause 
of  action,  and  the  judgment  ought,  therefore,  to  be  affirmed,  with 
costs. 

Bartlett,  Jenks,  Hooker  and  Miller,  JJ.,  concurred. 

Interlocutory  judgment  affirmed,  with  costs. 


Sarah  McCo^nell,  as  Administratrix,  etc.,  of  Matthew  McCon- 
NELL,  Deceased,  Appellant,  v,  AroRSE  Iron  Works  and  Dry 
Dock  Company,  Respondent. 

Negligence  —  injury  to  an  employee  falling  upon  a  revolting  shaft  becatue  of  the  break- 
ing of  a  defective  ladder  furnished  by  his  employer — pretumption,  on  an  appeal 
'    from  a  judgment  of  nonsuit. 

In  au  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiff's intestate,  it  appeared  that  the  intestate  was  employed  by  the  defendant 
as  a  helper  to  one  Wilson,  a  steamfittcr,  who  was  also  in  the  defendant's 
employ;  that  on  the  day  of  the  accident  the  intestate  and  Wilson  were 
engaged  in  removing  a  water  pipe  which  was  located  adjacent  to  a  revolving 
shaft;  that  the  intestate  and  Wilson  were  each  using  a  ladder  in  the  work, 
both  of  which  ladders  had  been  placed  in  position  by  Wilson  and  another  one 
of  the  defendant's  employees,  during  the  absence  of  the  intestate;  that  the  lad- 
der upon  which  the  intestate  was  mounted  was  fifteen  inches  wide  and  eighteen 
feet  long,  and  was  constructed  by  nailing  slats  to  two  parallel  pieces  of  scant- 
ling. It  was  described  as  being  old,  worn  and  broken,  the  rungs  being  worn 
about  half  way  through. 

Wilson,  the  only  witness  to  the  accident,  testified  that  he  was  on  the  ground 
about  a  foot  from  the  bottom  of  the  ladder  upon  which  deceased  was  working, 
when  he  heard  breaking  wood  overhead  and  instantly,  upon  looking  up,  saw 
deceased  with  one  hand  holding  to  the  ladder,  **and  then  instantly  ae  I ko* 
watching  him,  Jie  fell  backwards  tmtards  the  shaft  and  then  there  was  another 
instant  perhaps,  and  somehow  he  seemed  to  catch  on  to  the  shaft  and  go  over 
like  that  (indicating)." 

Held,  that  it  was  improper  for  the  court  to  dismiss  the  plaintiflTs  complaint; 
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That  it  was  the  duty  of  the  defendant  to  provide  the  plaintiff's  intestate  with  a 

safe  ladder  upon  which  to  perform  his  Inbor; 
That  upon  the  evidence  the  questions  of  the  defendant's  negligence  and  of  the 

intestate's  freedom  from  contributory  negligence  should  have  been  submitted 

to  the  jury; 
That,  in  reviewing  a  judgment  upon  a  nonsuit,  the  plaintiff  is  entitled  to  the 

benefit  of  every  fact  that  the  jury  could  have  found  from  the  evidence  given. 

Appeal  by  the  plaintiff,  Sarah  McConnell,  as  administratrix, 
etc.,  of  Matthew  McConnell,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  18th  day  of  June,  1904, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Kings  County  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  30th  day  of  June,  1904,  denying 
the  plaintiff^s  motion  for  a  new  trial  made  upon  the  minutes. 

TAo?fias  F,  Magner  [  William  F,  Ilagarttj  with  him  on  the 
brief],  for  the  appellant. 

Eugene  Lainh  Ricluirda^  Jr.  [Frank  Venier  Johnson  with  him 
on  the  brief],  for  the  respondent. 

SioH,  J.  : 

Plaintiff's  intestate,  at  the  time  of  the  accident  complained  of, 
was  employed  by  defendant  as  helper  to  one  Wilson,  a  steamfitter, 
also  in  defendant's  employ.  On  the  day  of  the  accident  they  were 
engaged  in  removing  a  water  pipe  which  ran  along  one  of  the  side 
walls  of  defendant's  blacksmith  shop,  seventeen  feet  above  the 
floor  and  parallel  with  the  line  of  shafting,  making  122  revolutions 
per  minute,  two  and  one-half  or  three- feet  out  from  the  wall  and 
three  or  four  feet  nearer  the  floor  than  this  water  pipe.  In  order 
to  remove  the  pipe  it  became  necessary  to  cut  it  into  two  pieces, 
and  orders  were  given  Wilson,  who  directed  deceased  to  do  this. 
Two  ladders  were  used  in  this  work,  one  by  the  deceased  and  the 
other  by  Wilson,  they  having  been  placed  in  position  by  Wilson  and 
another  of  defendant's  employees  during  the  absence  of  the  deceased, 
who  was  directed  to  mount  one  of  them.  The  evidence  tends  to 
show  that  the  ladder  upon  which  deceased  was  engaged  was  fifteen 
inches  wide,  eighteen  feet  long,  constructed  by  nailing  slats  to  two 
parallel  pieces  of  scantling  and  was  described  as  being  old,  worn 
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and  broken,  the  rungs  being  worn  about  half  way  through.  It  is 
claimed  that  plaintiffs  intestate  lost  his  life  in  consequence  of  the 
breaking  of  this  ladder,  which  was  in  a  weak  and  defective  con- 
dition, and  not  of  sufficient  capacity  to  sustain  his  weight — about 
one  hundred  and  forty-live  pounds.  After  listening  to  the  evidence 
on  the  part  of  the  plaintiff,  the  learned  trial  court  dismissed  the 
complaint,  and  we  are  now  asked  to  determine  the  correctness  of 
this  ruling. 

"Wilson,  the  only  witness  to  the  accident,  testified  that  he  was  on 
the  ground  about  a  foot  from  the  bottom  of  the  ladder  upon  which 
deceased  was  working,  when  he  heard  breaking  wood  overhead  and 
instantly,  upon  looking  up,  saw  deceased  with  one  hand  holding  to 
tlie  ladder,  "  and  then  instantly  as  I  was  watching  him^  he  fell 
hoA^kwards  towards  the  shaft  and  then  there  was  another  instant  per- 
haps, and  somehow  he  seemed  to  catch  on  to  the  shaft  and  go  over 
like  that  (indicating)." 

It  was  the  duty  of  the  defendant  to  provide  a  ladder  which  should 
not  be  unsafe,  upon  which  plaintiffs  intestate  was  to  perform  his 
labor.     (Laws  of  1897,  chap.  415,  §  18.) 

In  reviewing  a  judgment  upon  a  nonsuit  the  plaintiff  is  entitled 
to  the  benefit  of  ^y^ry  fact  that  the  jury  could  have  found  from 
the  evidence  given  {McNally  v.  P.  Ins.  Co.,  137  N.  Y.  389, 394),  and 
I  think  it  might  have  found,  from  the  evidence  of  Wilson,  that  the 
ladder  was  in  an  unsafe  condition  and  that  its  breaking  precipitated 
deceased  upon  the  shaft,  and  it  was  error  not  to  submit  the  case  to 
the  jury.  The  question  of  contributory  negligence  on  the  part  of 
the  deceased  was  also  one  for  the  jury.     (Laws  of  1902,  chap.  600, 

§§1,2.) 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event.  ^ 

HiRscHBERG,  P.  J.,  WooDWARD,  Jenks  and  Miller,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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John  J.  Kirkpatbick,  Appellant,  v.  The  Allbmannia  Fire  Insur- 
ance Company  of  Pittsburgh,  Pennsylvania,  Respondent. 

Charge  as  to  the  officers  of  a  corporation  being  interested  mtnesses — failure  of  a 
party  to  call  a  witness  —  right  of  th^  jury  to  draw  inferencts  therefrom. 

In  an  action  brought  by  the  plaintiff,  as  assignee  of  the  '*  Abbey  Press,"  a  corpo- 
ration, to  recover  upon  a  policy  of  fire  Insurance  issued  to  such  corporation, 
the  defendant  claimed  that  the  fire  was  incendiary  and  was  the  result  of  a  con- 
spiracy entered  into  between  Carlos  Martyn,  Charles  F.  Rideal  and  Max  Hart, 
the  two  first-mentioned  persons  being  respectively  the  president  and  treasurer 
of  the  insured  corporation  and  the  owners  of  practically  all  of  its  capital  stock. 

The  court  stated  in  response  to  requests  to  charge  made  at  the  close  of  the  main 
charge,  as  follows:  **  In  weighing  the  testimony  of  Mr.  Rideal  you  may  con- 
sider that  he  may  be  deemed  a  biased  and  interested  witness  and  one  of  the 
officers  of  the  Abbey  Press  charged  with  conspiracy  to  defraud  the  insurance 
company;"  also,  "If  the  Jury  find  from  the  testimony  that  independent 
fires  were  found  in  the  premises  of  the  Abbey  Press  shortly  after  the  fire 
broke  out,  they  may  reasonably  infer  that  such  fire  was  started  by  human 
agency  and  not  accidentally." 

The  court  also  charged:  "  The  jury  has  a  right  to  presume  that,  if  the  plaintiff 
has  failed  to  call  witnesses  within  his  control  who  could  testify  to  facts  mate- 
rial to  those  in  issue,  his  testimony,  if  given,  would  not  have  been  favorable 
to  the  plaintiff's  case,"  and  that  "in  considering  the  case  the  jury  may  consider 
'the  fact  that  the  plaintiff  did  not  call    *    »    *     Carlos  Martyn." 

Held,  that  the  propositions  charged  by  the  court  did  not  require  the  reversal  of 
a  judgment  entered  upon  a  verdict  in  favor  of  the  defendant. 

While  no  presumption  arises  from  the  failure  of  a  party  to  call  a  witness  the 
jury  may  draw  such  inferences  therefrom  as  they  think  warranted  by  the 
evidence. 

Appeal  by  the  plaintiflf,  John  J.  Kirkpatrick,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Suffolk  on  the  30th  day  of  Marcli, 
1904,  upon  the  verdict  of  a  j"Mry,  and  also  from  an  order  bearing 
date  the  15th  day  of  March,  1904,  and  entered  in  said  clerk's 
office,  denying  the  plaintifiPs  motion  for  a  new  trial  made  upon  the 
minutes. 

William  B,  EUison  [Arnold  Z.  Davis  with  him  on  the  brief], 
for  the  appellant. 

Edgar  J.  Nathan  [Michael  S.  Cardozo  with  him  on  the  brief], 
for  the  respondent. 
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MiLLKKy  J. : 

The  plaintiff,  as  assignee,  brings  this  action  against  the  defend- 
ant to  recover  on  an  insurance  ])olicy  a  loss  claimed  to  have  been 
sustained  by  a  corporation,  tlie  "Abbey  Press,"  from  fire,  and 
appeals  to  this  court  from  a  judgment  in  favor  of  the  defendant, 
entered  npon  the  verdict  of  a  jury. 

The  only  issue  litigated  was  as  to  the  origin  of  the  fire,  the 
defendant  claiming  that  the  fire  was  caused  by  the  insured  for  the 
purpose  of  defrauding  the  insurance  company.  The  Abbey  Press 
was  a  corporation  of  wliich  one  Carlos  Martyn  was  president,  and 
Charles  F.  Eideal  was  treasurer,  tlie  two  owning  all  of  the  stock 
except  a  sufficient  amount  to  qualify  a  bookkeeper  as  secretary. 
The  claim  of  the  defendant  was  that  Martyn  and  Rideal,  acting  in 
conspiracy  with  and  through  the  instrumentality  of  one  Max  Hart, 
had  the  property  insured,  and  then  caused  tlie  fire  for  the  purpose 
of  defrauding  the  insurance  companies.  The  ])laintiff  insists  upon 
this  appeal  that  there  was  no  evidence  either  that  the  fire  was  of 
incendiary  origin,  or  that  the  insured,  the  Abbey  Press,  was  responsi- 
ble for  it.  The  court  submitted  it  to  the  jury  to  find  for  the 
defendant  only  irt  case  they  found  that  the  fire  was  purposely  set, 
with  the  knowledge  or  approval  of  tlie  officers  of  the  Abbey  Press. 
The  jury  have  found  that  the  fire  was  of  incendiary  origin,  produced 
with  the  knowledge  and  approval  of  the  officers  of  the  insured,  and, 
after  carefully  examining  the  evidence,  I  am  convinced  that  that 
finding  is  fully  warranted. 

The  appellant  also  insists  that  errors  were  committed  in  the 
charge,  wherein  the  court  stated,  "  In  weighing  the  testimony  of 
Mr.  Rideal  you  may  consider  that  he  may  be  deemed  a  biased  and 
interested  witness  and  one  of  the  officers  of  the  Abbey  Press 
charged  with  conspiracy  to  defraud  the  insurance  companies ; "  also, 
"  If  the  jury  find  from  the  testimony  that  independent  fires  were 
found  in  the  premises  of  the  Abbey  Press  shortly  after  the  fire 
broke  out,  they  may  reasonably  infer  that  such  fire  was  started  by 
human  agency  and  not  accidentally."  I  do  not  think  the  court 
invaded  the  province  of  the  jury  by  these  statements.  Although 
pointing  out  to  the  jury  what  inference  might  be  drawn  from  a 
given  state  of  facts,  the  language  used  by  the  court  clearly  left  it  to 
the  jury  to  drAw  such  inferences  as  they  deemed  warranted.     It  is 
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to  be  noted  tiiat  these  statements  were  made  in  response  to  requests 
of  counsel  at  the  close  of  the  charge,  after  the  court  had  very  fully 
and  fairly  outlined  to  the  jury  the  question  for  them  to  determine, 
leaving  it  entirely  to  them  to  find  the  facts  and  to  draw  such  infer- 
ences therefrom  as  they  might  think  the  evidence  warranted) 

Exception  was  also  taken  to  the  following  :  "  The  jury  has  a  right 
to  pi'esume  that,  if  the  plaintiff  has  failed  to  call  witnesses  within  his 
control  who  could  testify  to  facts  material  to  those  in  issue,  his  tes- 
timony, if  given,  would  not  have  been  favorable  to  the  plaintiff's 
case,"  and  that  "  in  considering  the  case  the  jury  may  consider  the 
fact  that  the  plaintiff  did  not  call  Max  Hart  or  Carlos  Martyn."     It 
will  be  noted  that  counsel  only  excepted  to  so  much  of  the  charge 
as  refers  to  Martyn,  by  implication  assenting  to  the  correctness  of  the 
rule  stated,  excepting  only  to  its  application  to  said  Martyn.     I 
think  the  exception   presents  no  ground  for  reversal.     It  will  be 
noticed  that  tlie  court  did  not  charge  that  there  was  any  presump- 
tion arising  from  the  failure  to  call  a  witness  within  the  control  of 
the  party,  only  charging  that  the  jury  had  a  right  to  presume,  etc., 
which  clearly  left  it  for  the  jurv  to  draw  the  inference  or  not  as 
they  saw   fit,  which   I   think   is  the  correct  rule  as  indicated  by 
Bleecker  v.  Johnston  (69  N.  Y.  309)  and  Sugarman  v.  Brengel  (68 
App.  Div.  377).     The  court  did  not  charge  that  said  Max  Hart  and 
Carlos  Martyn  were  persons,  the  failure  to  call  whom  gave  the  jury 
the  right  to  draw  inferences  unfavorable  to  the  plaintiff,  but  clearly, 
taken  as  a  whole,  left  it  for  the  jury  to  say  whether  they  were  per- 
sons whom  the  plaintiff  could  naturally  be  expected  to  call,  and,  if 
80,  whether  any  unfavorable  inference  should  be  drawn  from  the 
fact  that  they  were  not  called.     While  no  presumption  arises  from 
the  failure  to  call  a  witness,  I  understand  that  a  jury  may  draw  such 
inferences  as  they  think  warranted  by  the  evidence  from  the  failure 
of  either  party  to  call  any  witness  who  might  reasonably  be  expected 
to  shed  light  on  the  transaction. 

I  do  not  think  any  errors  were  committed  prejudicial  to  the  plain- 
tifiF,  and  the  judgment  and  order  appealed  from  should,  therefore, 
be  aiSrmed,  with  costs. 

HissoHBBBO,  P.  J.,.  Woodward,  Jenrs  and  Bioh,  JJ.,  concurred. 

Judgment  and  order  aliirmed,  with  costs. 
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Jacob  Braunberg,  Respondent,  v.  Max  Solomon,  Appellant. 

Negligence  —  injury  from  the  act  of  a  foreman  in  directing  an  employee  to  use  a 
cloth-cutting  machine  upon  a  table  not  suited  to  its  use  —  in  so  doing  tlie  foreman 
acts,  at  common  law,  as  a  fellow  servant  —  tlie  master  is  liable  under  the  Employera^ 
Liability  Act  —  an  objection  that  the  complaint  did  not  bring  the  case  toithin  that 
act  cannot  be  first  raised  on  appeal. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  sustained  by  the 
plaintiff  while  employed  by  the  defendant  in  the  operation  of  a  cloth-cutting 
machine  which  was  designed  to  be  used  on  a  table  having  a  perfectly  smooth 
surface,  it  appeared  that  just  prior  to  the  accident  the  plaintiff  was  directed 
by  the  foreman  to  go  from  a  table  having  a  perfectly  smooth  surface  to  another 
table,  and  to  cut  a  pile  of  silk  placed  thereon;  that  while  he  was  engaged  in 
performing  this  task  he  received  the  injuries  for  which  he  sought  to  recover, 
as  a  consequence,  as  claimed  by  him,  of  the  jumping  or  jolting  of  the  machine, 
caused  by  the  uneven  surface  of  the  table.  The  table  at  which  the  accident 
happened  was  not  designed  for  use  with  the  cutting  machine,  but  with  knife 
and  shears. 

Held,  that  in  directing  the  plaintiff  to  work  upon  the  table  at  which  the  accident 
happened,  the  foreman  acted  as  a  fellow  servant  of  the  plaintiff,  and  not  as  the 
alter  ego  of  the  master,  and  that,  as  it  was  not  claimed  that  the  foreman  was 
incompetent,  the  master  was  not  liabl?  at  common  law  for  the  injuries  sus- 
tained by  the  plaintiff; 

That  under  subdivision  2  of  section  1  of  the  Employers'  Liability  Act  (Laws  of 
1902,  chap.  600)  the  foreman,  however,  was  not  a  fellow -servant,  and  that,  as 
the  case  was  tried  upon  the  theory  that  the  action  was  brought  under  the  pro- 
visions of  the  Employers'  Liability  Act,  it  was  properly  submitted  to  the  jury; 

That  the  defendant  could  not  raise  for  the  first  time  upon  appeal  the  objection 
that  the  complaint  did  not  state  facts  sufficient  to  bring  the  case  within  the 
Employers'  Liability  Act. 

Appeal  by  the  defendant.  Max  Solomon,  from  a  judgment  of  the 
Supremo  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Richmond  on  the  16th  day  of  March,  1904, 
upon  the  verdict  of  a  jury  for  $2,750,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  2l8t  day  of  March,  1904,  denying  the 
dc^fendant's  motion  lor  a  new  trial  made  upon  the  minutes. 

Theron  G.  Strong^  for  the  appellant. 

George  M.  Pinney^  Jr.  \_Migene  /.  Yuells  with  him  on  the 
brief],  for  the  respondent. 
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Miller,  J. : 

The  plaintiff,  an  employee  of  the  defendant,  was  injured  by 
reason  of  his  little  finger  coining  in  contact  with  a  revolving  knife 
in  a  cloth-cutting  machine  which  he  was  operating.  The  machine, 
whose  base  was  a  smooth,  circular  disc,  was  operated  by  being 
shoved  along  the  cutting  table  by  hand,  the  revolution  of  the  knife 
being  produced  by  a  current  of  electricity  introduced  by  a  wire 
attached  to  the  machine.  The  machine  was  designed  to  be  operated 
on  a  table  having  a  perfectly  smooth  surface,  and  such  tables  were 
supplied  by  the  defendant,  the  plaintiff  prior  to  the  accident  hav- 
ing been  accustomed  to  work  upon  such  a  table.  Just  prior  to  the 
accident  he  was  directed  by  the  foreman  to  go  to  another  table  and 
cut  a  pile  of  silk  placed  thereon,  and  while  engaged  in  doing  so 
received  the  injury,  as  he  claims,  by  reason  of  the  jumping  or  jolt- 
ing of  the  machine  caused  by  the  uneven  surface  of  the  table,  and, 
as  claimed  by  the  defendant,  by  reason  of  his  lifting  the  machine 
from  tlie  table  without  turning  off  the  electricity. 

The  table  at  which  the  accident  happened  was  not  designed  for 
use  with  the  cutting  machine,  but  with  knife  and  shears.  The  court 
snbmitted  the  case  to  the  jury  to  say  whether  there  was  negligence 
on  the  part  of  the  defendant  in  sending  the  plaintiff  to  work  upon 
this  table  with  an  unguarded  machine,  holding  that,  so  far  as  the 
absence  of  a  guard  itself  was  concerned,  the  plaintiff  assumed  tlie 
risk.  Assuming  that  the  act  of  tlie  foreman  in  directing  the  plain- 
tiff to  work  upon  this  table  was  the  act  of  the  master,  the  case  was 
fully  and  fairly  submitted  to  the  jury  by  the  learned  trial  judge ; 
the  requests  to  charge  which  were  refused  other  than  as  charged 
were  fully  covered  by  the  main  charge  so  far  as  they  were  appli- 
cable to  the  facts  of  the  case,  both  as  to  the  plaintiffs  contributory 
negligence,  his  assumption  of  risk  and  the  defendant's  negligence ; 
no  errora  were  committed  prejudicial  to  the  defendant ;  the  char- 
acter of  the  wound  tended  strongly  to  corroborate  the  plaintiff's 
version,  and  the  verdict  cannot  be  said  to  be  against  the  weight  of 
evidence. 

The  serious  and  sole  question  presented  by  this  record  is,  was  the 
act  of  the  foreman  in  directing  the  plaintiff  to  work  upon  this  table 
the  act  of  the  master,  because  concededlv  the  master  had  furnished 
a  suitable  and  proper  table,  but  by  direction  of  the  foreman  the 
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work  was  done  upon  a  table  designed  for  a  different  j^urpose.  In 
doing  this,  was  he  a  fellow-servant  or  the  att^r  ^^  of  the  master? 
Originally  the  master  liad  discharged  his  duty  by  furnishing  proper 
appliances  ;  the  work  became  dangerous  because  of  the  manner  in 
which  the  foreman  directed  it  to  be  done.  Applying  the  test  to 
determine  whetlier  or  not  the  foreman  was  a  fellow-servant  that  the 
character  of  the  act  and  not  the  grade  of  the  servant  is  to  determine 
the  question,  what  duty  did  the  master  owe  the  plaintiff  in  respect 
to  the  act  in  the  performance  of  which  the  injury  arose?  Simply 
that  of  furnishing  a  safe  place,  and,  to  that  end,  reasonably  safe 
and  proper  appliances.  The  duty  of  furnishing  reasonably  safe 
machinery  had  been  discharged  ;  the  injury  resulted  because  the 
plaintiff  by  direction  of  the  foreman  used  a  table  not  unsafe  when 
used  for  the  purpose  intended,  but  unsafe  for  the  particular  use  to 
which  it  was  put.  In  respect  to  the  foreman  the  master  owed  the 
duty  of  furnishing  a  competent  fellow-servant,  but  no  question  is 
raised  as  to  his  competency.  Did  the  master  owe  the  duty  of 
directing  the  plaintiff  to  the  end  that  he  should  not  use  a  tool 
designed  for  another  purpose  i  Or,  to  put  it  in  another  way,  is  a 
foreman  in  directing  the  manner  of  the  performance  of  work  dis- 
charging any  duty  which  the  master  owes  ?  This  question  seems  to 
have  been  settled  adversely  to  the  plaintiff^s  contention  by  a  long 
line  of  decisions  in  the  court  of  last  resort  in  this  State.  (Crispin 
V.  BMittj  81  K.  Y.  516  ;  Loughlin  v.  State  of  New  York,  105 
id.  159  ;  CtcUen  v.  Norton,  126  id.  1 ;  Crown  v.  Orr,  140  id.  450; 
KeenanY.  N.  T.,  Z.  E,  <&  W,  li.  R.  Co.,  145  id.  190 ;  Perry  v. 
Rogers^  157  id.  251 ;  Di  Vito  v.  Crcye,  165  id.  378 ;  Maltbie  t, 
Beldeny  167  id.  307.)  I  am  unable  to  distinguish  the  cases  cited 
from  the  case  at  bai*. 

And  the  question  remains  whether  the  pleadings  and  proof  bring 
the  case  witliin  the  so-called  Employers'  Liability  Act,  and  whether 
that  statute  has  changed  the  rule  involved.  Subdivision  2  of  sec- 
tion 1  of  chapter  600  of  the  Laws  of  1902  undoubtedly  has  changed 
the  rule  of  Crispin  v.  BMitt  (supra),  and,  therefore,  the  foreman, 
in  the  case  at  bar,  was  not  a  fellow-servant,  and  his  negligence  was 
that  of  the  master. 

The  appellant  raises  the  question  on  this  appeal  that  the  com- 
plaint does  not  allege  facts  sufficient  to  establish  statutory  liability  ; 
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the  complaint  should  have  alleged  facts  showing  that  the  injury 
resulted  by  reason  of  the  negligence  of  a  person  exercising  superin- 
tendence; but  no  question  was  raised  on  the  trial  as  to  the  suf- 
ficiency of  the  pleadings.  The  case  was  tried  on  tlie  theory  of 
a  statutory  liability  because  the  notice  provided  by  section  2  of 
the  Employers'  Liability  Act  was  proved,  and  the  only  objection 
to  its  receipt  was  that  it  was  ^^  not  in  compliance  with  the  statute 
so  far  as  stating  the  cause  of  the  alleged  injury."  This  objection 
was  not  good,  as  the  notice  was,  in  my  opinion,  a  sufficient  com- 
pliance with  the  statute.  Neither  by  motion  at  the  opening  of  the 
case,  by  any  objection  to  the  admission  of  evidence,  nor  by  the  motion 
for  a  nonsuit,  was  the  point  raised  as  to  the  sufficiency  of  the  com- 
plaint to  state  a  cause  of  action  under  the  statute.  The  action  may, 
therefore,  be  treated  as  one  undor  the  statute,  and,  treated  as  such, 
the  case  was  properly  submitted  to  the  jury. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
ooats. 

Present  —  Bartlett,  Jenks,  Hookee,  Eich  and  Miller,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Thb  People  of  the  State  of  New  York  ex  rel.  William  Lahbt, 
Appellant,  v,  John  MoQaw  Woodbury,  as  Commissioner  of 
Street  Cleaning  of  the  City  of  New  York,  Respondent. 

(krtiarari  —  the  determination  diimimng  an  employee  of  the  street  cleaning  depart* 
ment  of  New  York  city  doe$  not  become  final  until  known  to  him — from  what  time 
the  four  calendar  monthi  begin  to  run. 

Where,  on  June  23.  1904,  the  commissioner  of  the  department  of  street  cleaning 
in  the  city  of  New  York  made  a  determination,  dismissing  from  the  service  aa 
employee  of  the  street  cleaning  department  who  was  then  on  sick  leave  hy 
permission  of  the  department,  and  such  employee  received  no  notice  of  his  dis- 
missal until  July  31, 1904,  when  he  reported  to  the  department  and  was  refused 
permission  to  go  to  work,  a  writ  of  certiorari  to  review  the  dismissal  obtained 
October  29,  1904,  and  served  November  2.  1904,  should  not  be  quashed  on  the 
ground  that  (t  was  not  granted  and  served  within  four  calendar  months  after 
the  determination  to  be  reviewed  became  final  and  binding  as  provided  in 
section  2126  of  the  Code  of  Civil  Procedure. 
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Appeal  by  the  relator,  William  Lahey,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
19th  day  of  December,  1904,  quashing  a  writ  of  certiorari. 

Edmund  F.  Driggs^  for  the  appellant. 

James  D,  Bell  [John  J.  Delany  with  him  on  the  brief],  for  the 
respondent. 

Miller,  J. : 

This  is  an  appeal  by  the  relator  from  an  order  of  the  Special 
Term,  quashing  a  writ  of  certiorari,  issued  out  of  the  Supreme 
Court  on  the  29th  day  of  October,  1904,  to  review  the  action  of 
the  defendant  in  dismissing  the  relator  from  the  department  of 
street  cleaning  of  the  city  of  New  fork.  The  order  is  made  on 
the  papers  upon  which  the  writ  was  granted  and  the  affidavit  of  the 
defendant.  Accepting,  therefore,  as  true  the  statements  contained 
in  the  affidavits  upon  which  the  writ  was  granted,  it  appears  that 
while  the  relator  was  absent  on  sick  leave  by  permission  of  the 
department,  a  determination  was  made  by  the  defendant  dismissing 
him,  of  which  he  had  no  notice,  either  prior  or  subsequent  thereto, 
until  his  return  on  the  21st  day  of  July,  1904,  when  the  defendant 
refused  to  permit  him  to  work.  The  motion  was  made,  and  it  may 
be  assumed  the  order  was  granted,  upon  the  ground  that  the  writ 
was  not  granted  and  served  within  four  calendar  months  after  the 
determination  to  be  reviewed  became  final  and  binding  upon  the 
relator,  as  provided  in  section  2125  of  the  Code  of  Civil  Procedure. 
The  writ  was  granted  on  the  29th  day  of  October,  1904,  and  served 
on  the  defendant  on  the  2d  day  of  November,  1904,  within  four 
months  from  the  2l8t  day  of  July,  1904,  but  more  than  four  months 
after  the  23d  day  of  June,  1904,  and  the  sole  question  presented  by 
this  apipeal  is  whether,  within  the  meaning  of  the  section  referred 
to,  the  determination  sought  to  be  reviewed  became  final  and  bind- 
ing more  than  four  calendar  months  prior  to  the  2d  day  of  Novem- 
ber, 1904. 

Section  537  of  the  charter  of  the  city  of  New  York  (Laws  of 
1901,  chap.  466)  contains  the  provisions  applicable  to  the  removal 
of  members  of  the  uniformed  force,  and,  so  far  as  applicable  to  the 
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qnestioii  involved  here,  provides:  "No  member  ot  the  clerical 
or  uniformed  force  of  the  department  of  street  cleaning  shall  be 
removed  until  he  has  been  informed  of  the  cause  of  the  proposed 
removal  and  has  been  allowed  an  opportunity  of  making  an  explana- 
tion, and  in  every  case  of  removal  the  true  grounds  thereof  shall 
be  entered  upon  the  records  of  the  department.  The  commissioner 
of  street  cleaning  shall  have  power,  in  his  discretion,  on  evidence 
satisfactory  to  him  that  a  member  of  the  uniformed  force  has 
been  guilty  *  *  *  to  punish  the  offending  party  *  *  * 
by  dismissal  from  the  force,  *  *  *.  When  and  as  soon  as  a 
member  of  the  uniformed  force  has  been  fined,  suspended,  or  dis- 
missed, the  true  cause  for  such  line,  suspension  or  dismissal  shall  be 
entered  in  writing  in  a  book  to  be  kept  for  that  purpose  by  the 
commissioner  of  street  cleaning,  which  book  shall  be  a  public 
record." 

The  only  notice  required  by  the  statute  to  be  given  to  the  person 
removed  is  a  notice  of  the  cause  of  the  prpposed  removal,  and  the 
statute  contains  no  provision  as  to  the  requisites  of  the  act  of  dis- 
missal, except  an  entry  in  a  book  kept  for  that  purpose,  of  the  true 
cause. 

The  defendant  states  in  his  affidavit  that  he  made  a  determination 
dismissing  the  relator  on  the  23d  day  of  June,  1004,  and  that  said 
determination  became  final  and  binding  on  that  day.  It  is  undis- 
puted, however,  that  the  relator  was  not  informed  of  it  until  the 
2l8t  day  of  July,  1904.  I  do  not  think  the  mental  determinatipn  of 
the  defendant  to  dismiss  the  relator  operated  as  a  dismissal  until  the 
relator  was  in  fact  dismissed,  or  that  the  dismissal  became  final  and 
binding  on  tlie  relator  until  he  was  told  he  could  not  work.  It, 
therefore,  follows  that  four  calendar  months  had  not  elapsed  after 
the  determination  sought  to  be  reviewed  became  final  and  binding 
on  the  relator,  and  that,  therefore,  the  order  was  improperly  granted. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements. 

HiBscHBBBG,  P.  J.,  WooDWARD,  Jenks  aud  RioH,  J  J.,  coucurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements.* 

*  Decision  as  filed  modified  bj  Mnii.BB,  J. 
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William  Randolph  Hearst,  Respoodent,  v,  George  B.  McClbl- 
LAN,  as  Mayor  of  The  City  of  New  York,  and  Edward  M. 
Grout,  as  Comptroller  of  The  City  of  New  York,  Appellants, 
Impleaded  with  Patrick  Kebnan,  as  City  Chamberlaiu  of  The 
City  of  New  York,  Defendant. 

Taxpayers  (ictum — proof  of  fraud,  etc.,  essential  to  id  maintenance  — tectum  60  ^f 
the  New  York  charter  doe$  not  authorize  such  an  action  toithout  proof  of  fraud  or 
bad  faith  —  the  statute  woe  not  intended  to  protect  againet  bad  judgment  —  nor 
against  acta  mthin  an  offlcef  8  jurisdiction —  *  *  waste*'  and  "  injury  "  defined — what 
statement  as  to  proposed  illegal  audits  constitutes  merely  a  conclusion —  evidential 
facts  must  be  alleged  — averments  as  to  the  price  paid  for  gas  in  other  places — 
what  constitutes  bad  faith. 

The  taxpayer's  action  authorized  hy  section  1925  of  the  Code  of  Civil  Procedure 
and  chapter  801  cf  the  Laws  of  1893  cannot  he  maintained  without  proof  of 
fraud,  collusion,  corruption,  had  faith  or  illegality. 

Section  59  of  the  Greater  New  York  charter  (Laws  of  1901,  chap.  466),  which  pro- 
vides, "  The  hoard  of  aldermen  and  the  se?;eral  members  thereof  and  all  officers 
and  employes  of  the  city  are  hereby  declared  trustees  of  the  property,  funds  and 
effects  of  said  city  respectively,  so  far  as  such  property,  funds  and  effects  are 
or  may  be  committed  to  their  management  or  control,  and  every  person  resid- 
ing in  said  city,  when  authorized  to  pay  taxes  therein,  and  who  shall  pay  taxes 
therein,  is  hereby  declared  to  be  a  cestui  que  trust  in  respect  to  the  said  prop- 
erty, funds  and  effects,  respectively ;  and  any  co -trustees,  or  any  cestui  que 
trust,  shall  be  entitled,  as  against  said  trustees,  and  in  regard  to  said  property, 
funds  and  effects,  to  all  the  rights  and  privileges  provided  by  law  for  any 
co-trustee  or  cestui  que  trust  ta  prosecute  and  maintain  any  action  to  prevent 
waste  and  injury  to  any  property,  funds  and  estate  held  in  trust.  Such  trus* 
tees  are  hereby  made  subject  to  all  the  duties  and  responsibilities  imposed  by 
law  on  trustees,  and  such  duties  and  responsibilities  may  be  enforced  by  the 
city  or  by  any  co- trustee  or  cestui  que  truiit  aforesaid,"  does  not  authorize  the 
maintenance  of  a  taxpayer's  action  without  proof  of  fraud  or  bad  faith. 

The  terms  "waste"  and  "injury"  as  used  in  section  1925  of  the  Code  of  Civil 
Procedure  and  section  59  of  the  Greater  New  York  charter  are  identical  in 
meaning  and  include  only  illegal,  wrongful  or  dishonest  acts. 

An  allegation  contained  in  a  comp'.aint  in  an  action  brought  by  a  resident  tax- 
payer of  the  city  of  New  York  against  the  mayor,  comptroller  and  chamberlain 
of  that  city  to  restrain  them  from  auditing  and  paying  certain  bills  for  gas  and 
electric  light  furnished  to  the  city  in  excess  of  sixty  and  eighty  per  cent  of  the 
face  of  such  bills  respectively,  which  avers  that  the  defendants.  "  in  violation 
of  law,  in  disregard  of  their  duties  to  the  public,  and  in  bad  faith,  have  agreed 
with  one  another  and  with  the  aforesaid  companies  to  pay  to  said  companiM 
the  entire  amount  of  the  bills  rendered.    *    *    •    That  the  payment  of  the 
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said  bills  would  be  a  waste  of  more  than  11,200,000  of  the  public  funds  of  the 
dty  of  New  York,  would  be  a  fraud  upon  the  public  and  illegal,"  is  an  allega- 
tion of  a  conclusion  and  not  of  an  issuable  fact. 

Where  a  fact  is  averred  in  a  complaint  as  a  deduction  from  evidential  facts 
alleged,  such  evidential  facts  must  warrant  the  deduction. 

Averments  that  the  average  price  paid  for  gas  and  electric  lighting  in  the  prin- 
cipal cities  in  the  United  States  and  Great  Britain  is  a  certain  percentage  lower 
than  the  average  price  paid  for  gas  and  electric  lighting  in  the  city  of  New 
York,  will  not,  in  the  absence  of  proof  of  the  existence  of  similar  conditions 
in  the  cities  compared,  warrant  the  inference  that  the  average  price  paid  in  the 
city  of  New  York  for  gas  and  electric  lighting  exceeds  the  fair  value  thereof 
by  the  percentage  specified. 

To  constitute  bad  faith  on  the  part  of  a  municipal  officer  in  performing  an 
official  act,  Justifying  the  maintenance  of  a  taxpayer's  action  to  restrain  such 
act,  some  improper  motive  is  essential.  The  act  need  not  be  corrupt  in  the 
sense  of  being  induced  by  desire  for  pecuniary  gain,  but  it  must  be  done  to 
accomplish  some  purpose  foreign  to  the  interest  of  the  municipality  which  is 
tantamount  to  fraud;  bad  judgment,  even  gross  incompetency,  is  not  bad  faith* 

The  taxpayers'  acts  were  not  designed  to  protect  the  public  from  mistakes, 
errors  of  judgment  or  lack  of  intelligent  appreciation  of  official  duties  on  the 
part  of  their  chosen  officials. 

So  long  as  an  auditing  officer  keeps  within  his  jurisdiction,  and  acts  with  good 
faith,  his  audit  is  not  the  subject  of  collateral  attack  no  matter  what  errors  of 
judgment  he  may  commit. 

A  taxpayer  residing  in  the  city  of  New  York  may  not  maintain  a  taxpayer's 
action  to  restrain  the  audit  and  payment  by  the  city  officials  of  bills  rendered 
for  gas  and  electric  lighting  furnished  to  the  city,  which  bills  were  conceded 
to  be  excessive,  although  not  to  such  an  extent  as  would  of  itself  indicate 
fraud,  where  bad  faith  on  the  part  of  the  city  officials  is  not  alleged,  and  the 
only  criticism  of  their  action  is  that  they  were  guilty  of  an  error  of  judgment. 

Appeal  by  the  defendants,  George  6.  McClellan,  as  mayor  of 
the  city  of  New  York,  and  another,  from  an  order  of  the  Supreme 
Court,  made  at  the  Kings  County  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  19th  day  of 
December,  1904,  continuing  pendente  lite  a  temporary  injunction 
theretofore  granted  in  the  action. 

Theodore  Connoly  [John  J.  Delany  with  him  on  the  brief],  for 
the  appellant  McClellan. 

William  J,  Carr^  for  the  appellant  Grout. 

Clwrence  J,  Sheam  [Edward  B.  Whitney  witii  him  on  the  briefji 
for  the  respondent. 

App  Div.— Vol.  CII.        22 
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Miller,  J. : 

The  defendants  appeal  from  an  order  of  the  Special  Term  con- 
tinuing a  temporary  injtmction  pendente  lite^  granted  in  a  taxpay- 
er's action  brought  by  the  plaintiff  to  restrain  the  audit  and  pay- 
ment of  certain  bills  for  gas  and  electric  lighting  in  excess  of  eighty 
and  sixty  per  cent  of  the  face  thereof  respectively.  The  order 
is  challenged  in  this  court  upon  the  ground  that  the  moving 
papers  contain  no  statements  of  facts  upon  which  fraud,  bad  faith 
or  illegal,  corrupt  or  dishonest  conduct  can  be  predicated,  while 
the  respondent  insists,  Jirat^  that  the  action  can  be  maintained 
without  such  proof ;  second,  that  there  is  proof  of  bad  faith ;  and, 
third,  that  the  proposed  payment  is  illegal,  and,  therefore,  can 
be  enjoined,  irrespective  of  the  motive  of  the  officer  proposing  to 
make  it. 

The  rule  as  established  by  Talcott  v.  City  of  Buff aU  (125  N.  T. 
280)  and  Ziegler  v.  Chapin  (126  id.  342),  that  the  action  authorized 
by  section  1925  of  the  Code  of  Civil  Procedure  and  by  chapter  301 
of  the  Laws  of  1892  cannot  be  maintained  without  proof  of  fraud, 
collusion,  corruption  or  bad  faith  or  illegality,  has  been  uniformly 
followed  by  the  courts  of  this  State.  But  the  respondent  insists  that 
section  59  of  the  Greater  New  York  charter  (Laws  of  1901,  chap. 
^^fy)  is  broader  than  the  General  Taxpayers'  Act,  and  authorizes 
the  action  without  proof  of  fraud  of  bad  faith.  That  section  is  as 
follows :  "  The  board  of  aldermen  and  the  several  members  thereof 
and  all  officers  and  employes  of  the  city  are  hereby  declared  trustees 
of  the  property,  funds  and  effects  of  said  city  respectively,  so  far  as 
such  property,  funds  and  effects  are  or  may  be  committed  to  their 
management  or  control,  and  every  person  residing  in  said  city, 
when  authorized  to  pay  taxes  therein,  and  who  shall  pay  taxes 
therein,  is  hereby  declared  to  be  a  cestui  que  trust  in  respect  to  the 
said  property,  funds  and  effects,  respectively ;  and  any  co-trustees, 
or  any  cestui  que  trust,  shall  be  entitled,  as  against  said  trustees,  and 
in  regjird  to  said  property,  funds  and  effects,  to  all  the  rights  and 
privileges  provided  by  law  for  any  co-trustee  or  cestui  que  trust  to 
prosecute  and  maintain  any  action  to  prevent  waste  arid  injury  to 
any  property,  funds  and  estate  held  in  trust.  Such  trustees  are 
hereby  made  subject  to  all  the  duties  and  responsibilities  imposed 
by  law  on  trustees,  and  such  duties  and  responsibilities  may  be 
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enforced   by   the  city   or   by   any   co-trustee  or    cestui  qzie  trust 
aforesaid." 

It  is  argued  that  this  statute  requires  the  courts  to  control  the 
official  acts  of  the  administrative  officers  of  the  city  of  New  York 
precisely  to  the  same  extent  as  the  acts  of  any  trustee  may  be  con- 
trolled. The  jurisdiction  of  courts  of  equity  over  trusts  is  inherent ; 
a  trustee  in  a  proper  case  may  ask  the  advice  of  the  court ;  in  the 
absence  of  a  trustee  the  court  will  even  take  upon  itself  the  exe- 
cution of  tlie  trust,  and  yet  a  court  of  equity  cannot  interfere 
with  the  discretion  of  a  trustee  when  exercised  within  fair  and 
reasonable  limits  unless  there  is  fraud,  bad  faith,  or  some  peculiar 
reason  calling  for  its  intervention.  {Mason  v.  Jones,  3  Edw.  Ch. 
497;  Ireland  y.  Ireland^  84  N.  Y.  321.)  And  it  has  been  held 
that  the  courts  will  not  interfere  with  the  discretion  of  the  directors 
of  a  private  corporation  at  the  instance  of  its  stockholders  unless  the 
corporate  powers  have  been  illegally  or  unconscientiously  executed, 
or  unless  it  be  made  to  appear  that  the  acts  complained  of  were 
fraudulent  or  collusive,  and  destructive  of  the  rights  of  the  stock- 
holders; and  that  mere  errors  of  judsjment  are  not  sufficient  as 
grounds  of  equity  interference.  {Leslie  v.  ZoriUard,  110  N.  Y. 
519 ;  Burden  v.  Burden,  159  id.  287 ;  Hennessy  v.  Muhleinan,  40 
App.  Div.  175.)  The  history  of  the  two  statutes  shows  their  pur- 
pose to  have  been  the  same.  The  special  act  applicable  to  New 
York  city  was  iirat  enacted  by  section  3  of  chapter  405  of  the  Laws 
of  1864,  the  general  act  by  chapter  161  of  the  Laws  of  1872. 
Both  were  undoubtedly  the  result  of  the  decision  in  Roosevelt  v. 
Draper  (23  N.  Y.  318),  which  held  that  a  taxpayer  could  not  main- 
tain an  action  to  restrain  or  avoid  a  corporate  act  not  affecting  his 
private  interest  as  distinct  from  that  of  other  inhabitants.  While 
the  act  of  1864  has  been  re-enacted  by  the  Consolidation  Act  (Laws 
of  1882,  chap.  410,  §  101)  and  the  present  charter  («w^/'a),  it  is 
significant  that  no  decision  can  be  found  oven  suggesting  that 
greater  powers  were  conferred  by  it  than  by  the  general  act,  and 
in  the  case  of  Knowles  v.  City  of  New  York  (176  N.  Y.  430)  the 
Court  of  Appeals,  in  affirming  a  judgment  sustaining  a  demurrer 
in  a  taxpayer's  action,  placed  its  decision  upon  the  ground  that  the 
complaint  did  not  allege  facts  showing  that  the  acts  questioned  were 
either  illegal  or  fraudulent. 
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It  is  not  to  l>e  assained  that  the  Legislatare  intended  that  the 
courts  should  become  public  administrators  in  the  city  of  New 
York  and  not  elsewhei-e.  The  reasons  which  were  controlling  in 
the  construction  of  the  general  act  apply  with  equal  force  to 
the  sfjecial  act, and  compel  the  conclusion  that  the  terms  "waste" 
and  '^  injury  '^  as  used  in  the  two  statutes  are  identical  in  meaning, 
and  include  only  illegal,  wrongful  or  dishonest  acts. 

The  complaint  alleges  on  information  and  belief  that  the  defend- 
ants ^'  in  violation  of  law,  in  disregard  of  their  duties  to  the  public, 
and  in  bad  faith,  have  agreed  with  one  another  and  with  the  afore- 
said companies  to  pay  to  said  companies  the  entire  amount  of  the  bills 
rendered.  *  *  *  That  the  payment  of  thasaid  bills  would  be  a 
waste  of  more  than  $1,200,000  of  tlie  public  funds  of  the  city  of 
New  York,  would  be  a  fraud  upon  the  public  and  illegal."  These 
are  allegations  of  conclusions  and  not  issuable  facts.  {Knowles  v. 
City  of  New  Tork^  supra  ;  Kitting er  v.  Btiffalo  Traction  Co.^  160 
N.  Y.  377;  Barhite  v.  Home  TeL  Co.,  50  App.  Div.  25;  WaUace 
V.  Jonea^  83  id.  152.)  A  brief  recital  of  the  facts  is,  therefore, 
necessary. 

In  December,  1902,  the  commissioner  of  water  supply,  gas  and 
electricity  advertised  for  and  received  bids  for  gas  and  electric 
lighting  for  the  year  1903 ;  said  bids  were  neither  accepted  nor 
rejected,  but  were  referred  by  him  to  the  board  of  estimate  and 
apportionment,  of  which  the  defendant  Grout  was  a  member;  open 
the  report  of  a  committee  of  which  the  defendant  Grout  was  a 
member  the  board,  in  December,  1903,  ^adopted  a  resolution  in 
accordance  with  which  all  of  said  bids,  except  one,  were  rejected  by 
the  commissioner  as  unreasonably  high;  the  companies  submitting 
said  bids  were  then  furnishing,  and  during  the  year  1903  before  the 
rejection  of  the  bids  and  thereafter  continued  to  furnish  to  the  city 
gas  and  electric  lighting  and  to  render  monthly  bills  therefor  upon 
the  basis  of  said  bids,  which  the  comptroller  refused  to  audit,  offering, 
however,  to  allow  sixty  and  eighty  per  cent  of  the  gas  and  electric 
light  bills  respectively,  without  prejudice  to  the  contention  of  the 
city  and  the  companies,  which  offer  was  accepted  by  a  few,  bat 
rejected  by  most  of  the  companies.  Meanwhile  the  commissioner 
advertised  for  bids  for  the  year  1904 ;  the  same  companies  submit- 
ted bids  at  practically  the  same  rate,  and  in  October,  1904,  the  com- 
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mifisioner  accepted  said  bids.  Two  taxpayer's  actions  were  l>egnn, 
one  in  Manhattan  and  one  in  Brooklyn,  to  restrain  the  making  of  a 
contract,  one  on  the  ground  that  the  bids  were  excessive,  and  one  on 
the  gronnd  that  tlie  bids  accepted  were  not  the  lowest.  Motions  in 
both  actions  for  injunctions  were  denied,  and  thereafter  the  com- 
missioner entered  into  a  contract  for  a  year  from  March,  1904.  Tiie 
prices  which  the  city  had  been  paying  prior  to  1903,  the  prices  bid 
for  the  year  1903,  the  prices  charged  in  the  disputed  bills,  and  the 
prices  specified  in  the  contract  of  1904,  were  practically  the  same, 
and  these  prices  were  on  the  average  less  than  were  charged  private 
consumers,  and,  in  respect  to  the  gas  companies,  less  than  the  rate 
fixed  by  statute  as  the  maximum  charge  against  the  city,  there  being 
no  statutory  restriction  as  to  electric  lighting  charges.  After  the 
making  of  said  contract  the  comptroller  proposed  to  pay  said  com- 
panies the  face  of  the  bills  if  they  would  waive  all  claim  to  interest 
and  make  certain  modifications  in  said  contract  theretofore  entered 
into,  and  the  order  appealed  from  enjoins  said  proposed  adjustment. 
It  also  appears  that  the  different  companies  are  subsidiary  to  a 
single  company,  each  operating  within  restricted  districts  without 
competition.  It  is  alleged  by  the  respondent  that  the  average  price 
paid  for  gas  and  electric  lighting  in  the  principal  cities  of  the 
United  States  and  Great  Britain  is  less  than  that  bid  by  these  com- 
panies; that  the  bid  price  fur  gas  lighting  by  the  one  company 
whose  bid  for  1903  was  accepted  was  twenty  per  cent  less  than  the 
average  price  bid  by  the  other  companies,  which,  however,  was  all 
it  was  authorized  by  its  charter  to  charge,  and  that  the  average 
price  for  electric  lighting  in  other  cities  is  foiHy  per  cent  less  than 
the  average  price  bid  ;  from  which  the  conclusion  is  drawn  that  the 
excess  of  the  bills  rendered  for  electric  lighting  over  the  fair  value 
amonnts  to  more  than  forty  per  cent  thereof,  or  $900,000,  and  the 
like  excess  in  respect  to  gas  lighting  to  twenty  per  cent  thereof,  or 
$300,000,  but  this  is  a  non  sequitur.  Where  a  fact  is  stated  as  a 
deduction  from  evidential  facts  alleged,  the  facts  alleged  must  war- 
rant the  deduction.  Prices  paid  in  other  cities  could  hardly  be  con- 
trolling without  proof  that  similar  conditions  existed.  But  it  is 
conceded  that  the  prices  charged  are  unreasonably  high,  and  the 
question  is  presented  whether  the  facts  stated  warrant  an  inference 
of  bad  faith  on  the  part  of  the  defendant  Grout  in  proposing  said 
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settlement.  To  constitute  bad  faith  some  improper  motive  is 
essential.  The  act  need  not  be  corrupt  in  the  sense  of  being 
induced  by  desire  for  pecuniary  gain,  but  it  must  be  done  to  accom- 
plish some  purpose  foreign  to  the  interest  of  the  municipality,  which 
is  tantamount  to  fraud.  Bad  judgment,  even  gross  incompetence,  is 
not  bad  faith.  As  pointed  out  in  cases  cited  supra^  the  statute  was 
not  designed  to  protect  the  public  from  "  mistakes,  errors  of  judg- 
ment or  the  lack  of  intelligent  appreciation  of  official  duty"  on  the 
part  of  their  chosen  officials.  {Talcott  v.  City  of  Buffalo^  supra^ 
288.)  Under  our  form  of  government  a  different  remedy  is 
intended,  fraught  with  less  mischief  than  the  conversion  of  officers, 
designed  by  the  Constitution  to  discharge  judicial  functions  only, 
into  public  administrators. 

Broad  power  to  settle  and  adjust  claims  is  conferred  on  the  comp- 
troller by  section  149  of  the  charter,  in  tlvB  following  langua^ : 
"  He  shall  settle  and  adjust  all  claims  in  favor  of  or  against  the  cor- 
poration, and  all  accounts  in  whicli  the  corporation  is  concerned  as 
debtor  or  creditor;  but  in  adjusting  and  settling  such  claims  he 
shall,  as  far  as  practicable,  be  governed  by  the  rules  of  law  and 
principles  of  equity  which  prevail  in  courts  of  justice." 

The  rule  has  never  been  questioned,  so  far  as  I  am  aware,  that  so 
long  as  an  auditing  officer  keeps  within  his  jurisdiction  and  acts  in 
good  faith,  no  matter  what  errors  of  judgment  he  may  commit,  his 
audit  is  not  the  subject  of  collateral  attack,  and  no  fact  is  alleged 
inconsistent  with  good  faith  on  the  part  of  the  comptroller.  It  may 
be  that  he  acted  imprudently  and  unwisely ;  it  may  be  that  he  was 
mistaken  in  the  assumption  that  the  companies  could  recover  inter- 
est, as  counsel  for  the  respondent  learnedly'  argues ;  he  may  have 
been  wrong  in  thinking  that  the  price  charged  private  consumers 
established  a  market  i)rice ;  he  may  have  erred  in  thinking  that  the 
so-called  Oakley  contract  for  1904  was  an  admission  by  the  city  of 
the  value  of  the  service ;  he  may  have  erred  in  supposing  that  the 
acceptance  of  the  service  without  rejecting  the  bids  precluded  the 
city  from  questioning  the  amount  charged  ;  but  if  these  were  errors, 
they  were  errors  of  judgment,  not  the  subject  of  review  in  a  tax- 
payer's action. 

The  mere  fact  that  the  price  proposed  to  he  paid  is  excessive  does 
not  necessarily  warrant  the  inference  of  bad  faith ;  the  comptroller 
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is  an  auditing  and  not  a  contracting  oiBcer.  The  service  having 
been  furnished  the  city,  the  question  for  him  to  determine  was 
whether  it  was  better  for  the  city  to  adjust  the  matter  or  have  a 
lawsuit,  and  mere  errors  of  judgment  in  determining  tliat  question, 
no  matter  how  great,  can  be  reviewed,  if  at  all,  only  by  certiorari. 
Of  course,  a  case  might  be  conceived  in  which  the  proposed  pay- 
ment and  actual  value  would  be  so  disproportionate  as  to  be  of  them- 
selves evidence  of  fraud,  but  that  cannot  be  the  case  where,  as  here, 
the  proposed  payment  is  based  on  the  same  rates  paid  by  the  city 
pursuant  to  contract  the  preceding  year,  and  agreed  to  be  paid  the 
succeeding  year  by  a  contract,  the  making  of  which  the  courts 
refused  to  enjoin. 

Had  the  complaint  alleged  facts  tending  to  establish  that,  know- 
ing and  believing  that  to  the  extent  claimed  said  bills  were  not  a 
legal  or  proper  charge  against  the  city,  and  could  not  be  recovered 
by  the  claimants  in  any  action  or  proceeding  that  could  be  brought 
for  the  purpose,  and  that  said  proposed  settlement  was  disadvan- 
tageous to  the  city,  the  defendants  had,  nevertheless,  collusively 
conspired  to  make  such  payments  for  the  purpose  and  with  the 
intent  of  unlawfully  diverting  the  money  of  the  city  to  the  use  of 
said  claimants,  and  of  enabling  them  to  make  an  unlawful  profit  to 
the  detriment  of  the  city,  a  different  situation  would  have  been 
presented. 

The  argument  that  the  proposed  payment  is  illegal  is  based  upon 
the  assertion  that  to  the  extent  of  forty  per  cent  of  the  electric 
lighting  bills,  and  twenty  per  cent  of  the  gas  lighting  bills,  it  is  a 
gratuity.  This  argument  begs  the  question.  The  statute  makes 
the  judgment  of  the  auditing  officer  controlling  in  determining  the 
question  in  the  first  instance.  He  is  required  to  examine  the  mat- 
ter, exercise  his  judgment,  and  determine  it.  The  court  cannot 
substitute  its  judgment  for  his.  Instead  of  being  illegal,  his  pro- 
posal to  audit  the  bills  was  in  the  strict  line  of  his  duty.  Had  he 
refused  to  act,  mandamus  to  compel  action  would  have  been  a 
proper  remedy,  but  no  one  will  pretend  that  in  such  a  proceeding 
the  court  would  direct  what  the  audit  should  be,  no  matter  how 
clear  the  proof  upon  the  subject,  and  yet  we  are  asked  to  restrain 
him  from  performing  an  act,  performance  of  which  could  be  com- 
pelled but  not  controlled,  unless  he  does  it  in  a  specified  manner, 
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upon  a  statement  of  facts  which  do  not  warrant  a  conclusion  more 
adverse  to  him  than  that  he  is  likely  to  use  poor  judgment. 

My  conclusion  is  tliat,  upon  the  undisputed  facts  disclosed  by  the 
record  before  us,  the  motion  to  continue  the  injunction  should  have 
been  denied.  The  order  appealed  from  should,  therefore,  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
denied,  with  ten  dollars  costs. 

HiRSOHBBBo,  P.  J.,  Baetlett  and  Woodward,  JJ.,  concurred ; 
HooKSB,  J.,  not  voting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Ohablbb  Alt  and  Alexander  Dresouer,  Respondents,  v.  Clavs 
DoscHER,  Appellant. 

Bedl  ettate  broker — ?i6  earns  his  commissions  when  an  enforcibls  eontraet  is  madefrr 
the  purchase  of  the  real  property  —  when  ?ie  muni  prove  that  the  proposed  purchaser 
is  responsible. 

A  broker  vbo,  under  a  general  contract  of  employment  for  the  sale  of  real  prop- 
erty, obtains  a  purchaser  satisfactory  to  hia  principal,  with  whom  the  principal 
makes  an  enforcible  contract  of  purchase  and  sale,  without  being  induced  so  to 
do  by  any  representation  of  the  broker  as  to  the  ability  of  the  proposed  pur- 
chaser to  perform  his  contract,  and  without  any  bad  faith  on  the  part  of  the 
broker,  can  recover  his  commissions,  although,  without  any  fault  on  the  part 
of  the  principal,  the  vendee  fails  to  perform  his  contract  solely  because  of  th« 
lack  of  sutflcient  financial  responsibility  at  the  time  of  the  making  of  the 
contract. 

SembUf  that  the  rule  that  the  broker,  in  order  to  recover,  must  show  that  he  pro- 
duced a  customer  not  only  willing,  but  able  to  purchase,  only  applies  wbera 
no  enforcible  contract  for  the  sjile  of  the  real  estate  has  been  made. 

Such  proof  is  required  not  because  the  broker  contracts  to  guarantee  the  pro- 
posed purchaser's  responsibility,  but  because  he  must  prove  that  the  failure  to 
make  a  contract  was  the  fault  of  his  principal. 

Appeal  by  the  defendant,  Claus  Doscher,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brook- 
lyn, in  favor  of  the  plaintiff,  entered  on  the  ?d  da^  of  Pocemb^j** 
J904, 
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Henry  F,  Coohraney  for  the  appellant. 

George  C.  Buechner^  for  the  respondents. 

Miller,  J. : 

The  plaintiffs  bring  this  action  to  recover  commissions  claimed  to 
have  been  earned  by  them  as  real  estate  brokers  in  negotiating  a 
contract  of  purchase  and  sale  of  certain  real  estate  between  the 
defendant  and  one  Lipsky.  It  is  undisputed  that  through  the 
instrumentality  of  the  plaintiffs  a  valid  and  enforcible  contract 
was  entered  into  between  the  defendant  and  said  Lipsky,  for  the 
purchase  of  said  real  estate  by  said  Lipsky  for  the  sum  of  $21,450, 
and  that  the  sum  of  $7L5  was  paid  on  the  contract  by  the  vendee; 
that  after  obtaining  one  extension  of  time  in  which  to  complete  the 
purchase,  the  vendee  failed  to  perform  the  contract  by  reason  of 
his  inability  to  complete  the  payments  called  for. 

The  terms  of  the  Qontract  of  plaintiffs'  employment  by  the  defend- 
ant were  disputed  on  the  trial,  the  plaintiffs  claiming  that  they  were 
to  receive  two  per  cent  commissions,  nothing  being  said  at  the  time 
of  the  employment  as  to  the  time  of  payment,  the  defendant  claim- 
ing that  one  per  cent  was  to  be  paid  at  the  time  of  the  making  of 
the  contract,  and  one  per  cent  at  the  time  of  closing  title.  The 
judgment  rendered  resolves  this  question  in  favor  of  the  plaintiffs, 
and  while  the  plaintiffs  admitted  that  the  defendant  did  state  at  one 
time  or  another  that  he  would  pay  one  per  cent  at  the  time  of  mak- 
ing the  contract  and  one  per  cent  at  the  time  of  closing  title,  yet 
their  evidence  was  to  the  effect  that  these  statements  Avere  made 
subsequent  to  the  time  of  making  the  contract  of  employment,  and 
that  the  statements  were  not  assented  to  by  the  plaintiffs.  It  also 
appeared  that  upon  another  sale,  effected  by  the  plaintiffs  for  the 
defendant,  under  the  same  contract  of  employment,  the  whole  com- 
missions were  paid  at  the  time  of  making  the  contract  of  purchase 
and  sale.  The  defendant  also  claimed  that  the  plaintiffs  represented 
to  him  before  the  contract  of  sale  was  made  that  the  vendee  was 
able  to  perform.  Assuming  that  the  pleadings  sufficiently  raised 
this  issue,  the  proof  did  not  disclose  that  the  defendant  was  induced 
to  enter  into  the  contract  by  reason  of  any  representations  on  the 
part  of  the  plaintiffs  as  to  the  financial  responsibility  of  the  intend- 
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ing  purchaser,  and  it  was  claimed  by  the  plaintiffs  that  the  only 
statement  made  by  them  was  that  the  proposed  vendee  had  money, 
or  was  a  man  of  means,  and  the  vendee,  called  as  a  witness  by  the 
defendant  himself,  testified  that  he  did  have  at  the  time  $3,500  in 
money,  and  diamonds  worth  $600  or  $700.  The  question  as  to  the 
good  faith  of  the  plaintiffs,  and  as  to  their  making  any  representa- 
tions to  induce  the  making  of  the  contract,  relied  upon  by  the 
defendant,  is  also  determined  in  favor  of  the  plaintiffs'  contention 
by  the  judgment  appealed  from.  Whatever  opinion  an  appellate 
court  might  fonn  from  this  record  as  to  the  facts,  it  cannot  be  said 
that  these  findings  are  unsupported  by  evidence. 

The  undisputed  evidence  does,  however,  establish  the  fact  that 
the  proposed  vendee  at  the  time  of  tlie  making  of  the  contract  did 
not  have  sufficient  means  to  pay  the  sum  which  he  engaged  to  pay. 
The  question  is,  therefore,  presented  whether  a  broker,  under  a 
general  contract  of  employment  for  the  sale  of  real  property,  who 
obtains  a  purchaser  satisfactory  to  his  principal,  with  whom  the  prin- 
cipal makes  an  enforcible  contract  of  purchase  and  sale,  without 
being  induced  so  to  do  by  any  representation  of  the  broker  as  to 
the  ability  of  the  proposed  purchaser  to  perform  his  contract,  and 
without  any  bad  faith  on  the  part  of  the  broker,  can  recover  his  com- 
missions, where,  without  any  fault  on  the  part  of  the  principal,  the 
vendee  fails  to  perform  Ixis  contract  solely  because  of  the  lack  of 
sufficient  financial  responsibility  at  the  time  of  the  making  of  the 
contract.  Some  confusion  seems  to  have  attended  the  consideration 
of  this  question,  resulting  from  lack  of  uniformity  of  expressions 
employed  by  the  courts,  rather  than  in  the  points  actually  decided  in 
adjudicated  cases.  While  support  may  be  found  for  the  contention 
of  the  defendant  in  some  decisions  in  other  jurisdictions  I  think 
that,  when  considered  from  the  standpoint  of  the  question  actually 
decided,  the  question  may  be  regarded  as  clearly  settled  by  the 
decisions  of  this  State  in  support  of  the  broker's  riglit  to  recover  in 
such  case,  notwithstanding  many  expressions  may  be  found  indicat- 
ing a  contrary  view. 

It  has  been  stated  that  in  order  to  recover,  the  broker  must  show 
that  he  produced  a  customer  *•  not  only  willing  but  able  to  pur- 
chase," but  it  will  be  found  that  such  language  has  been  employed 
in  cases  where  no  enforcible  contract  was  made  (  WooUey  v.  Lowen- 
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slein,  83  Hun,  155  ;  Duclos  v.  Cunningham^  102  N.  Y.  678),  or 
where  the  broker,  as  a  part  of  his  employment,  assumes  to  execute 
for  his  principal  an  executory  contract  of  sale  or  exchange,  or  where 
the  contract  is  provisional  only.  {McGavock  v.  Woodlief^  20  How. 
[U.  S.]  221 ;  Inge  v.  McCreery,  60  App.  Div.  557.) 

If  we  consider  the  question  from  the  standpoint  of  what  the 
broker  engages  to  do,  all  difficulty  is  removed.  Adopting  the  defini- 
tion of  Story  on  Agency  (9th  ed.  §  28),  quoted  with  approval  by 
Judge  Finch  in  Sihhald  v.  BethleJiem  Iron  Com.jpany  (83  N.  Y. 
378,  381),  "  a  broker  *  *  *  is  an  agent  employed  to  make 
bargains."  Where,  therefore,  there  are  no  express  stipulations  in 
the  contract  of  employment  varying  the  general  rule,  his  contract 
is  performed  when,  with  him  as  the  procuring  cause,  a  bargain  has 
been  made ;  in  other  words,  when  a  purchaser  has  been  produced, 
satisfactory  to  his  principal,  and  there  has  been  a  meeting  of  the 
minds  of  the  parties  to  the  contract  of  purchase  and  sale,  so  that  an 
enforcible,  binding  contract  is  made.  To  the  effect  that  the  com- 
missions are  then  due  see  Mooney  v.  Elder  (56  N.  Y.  238)  and 
Gilder  v.  Davis  (137  id.  504),  although,  in  tlie  latter  case,  the  ques- 
ti<^n  was  not  necessarily  involved,  and  Judge  Eael  uses  the  language 
that  "  when  a  broker  employed  to  negotiate  a  sale  of  real  estate 
brings  to  his  employer  a  responsible  purchaser,  willing  to  buy  upon 
the  terms  prescribed,  he  has  earned  his  commissions,"  which  is 
undoubtedly  the  rule  where  no  enforcible  contract  is  made,  and  the 
broker  seeks  to  recover,  notwithstanding  a  capricious  refusal  of  his 
principal  to  make  a  contract.  The  reason  for  requiring  proof  of 
the  responsibility  of  the  intending  purchaser  in  such  a  case,  as  a  con- 
dition of  recovery,  is  plain,  and  rests,  not  upon  tlie  proposition  that 
the  broker  undertakes  to  guarantee  the  responsibility  of  the  pur- 
chaser, but  because  his  contract  is  to  effect  a  bargain,  and  if  he 
produces  a  responsible  purchaser,  ready  to  contract,  his  principal 
cannot  defeat  his  right  to  commissions  by  capriciously  refusing  to 
make  the  contract.  Such  proof  is  required,  not  because  he  con- 
tracts to  guarantee  responsibility,  but  because  he  must  prove,  before 
he  can  recover,  that  the  failure  to  make  a  contract  was  the  fault  of 
his  principal  and  not  his  own. 

The  case  of  Brady  v.  Foster  (72  App.  Div.  416),  decided  by  this 
court,  is  not  an  authority  for  the  appellant's  contention.     In  that 
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ease  the  proof  tending  to  show  insolvency  of  the  purcliaser  related 
to  a  time  subsequent  to  the  making  of  the  contract  of  purchase  and 
sale. 

The  cases  of  Candict  v.  Cowdrey  (139  N.  Y.  273)  and  Gerding 
V.  Haskin  (141  id.  514),  relied  upon  by  the  appellant,  simply 
establish  the  proposition  that  the  broker,  in  order  to  recover,  must 
prove  performance  on  his  part*  and  that  proof  of  a  provisional 
agreement  only,  not  followed  by  a  binding  and  enforcible  contract, 
is  not  sufficient  to  establish  such  performance. 

The  distinction  between  an  engagement  to  consummate  a  sale,  and 
one  simply  to  bring  alx)ut  a  meeting  of  the  minds  of  the  parties 
upon  an  agreement  of  sale,  is  clearly  pointed  out  by  Mr.  Justice 
Hatch  in  Folinabee  v.  Sawyer  (8  Misc.  Rep.  370 ;  2S  N.  Y.  Supp. 
698),  and  the  distinction  between  the  obligation  of  a  broker  merely 
to  effect  a  bargain,  and  one  who  also  engages  as  attorney  to  convey 
the  property,  is  clearly  stated  in  Glefttworth  v.  LutJier  (21  Barb. 
145). 

In  the  case  of  Knapp  v.  WalZdce  (41  N.  Y.  477)  it  was  held  that 
a  broker  employed  to  purchase  real  estate,  earns  his  commission 
when  he  has  in  good  faith  brought  to  his  employer  a  vendor  who 
makes  a  written  contract  with  him  for  the  sale  of  the  property,  not- 
withstanding the  vendor  could  not  perform  his  contract  by^  reason 
of  a  defect  in  his  title.  This  case  is  cited  with  approval  in  KaUey 
V.  Bakei*  (132  N.  Y.  1),  in  which  it  was  in  effect  held  that  a  broker 
employed  to  effect  an  exchange  of  real  estate  in  the  absence  of  an 
express  agreement  to  the  contrary  could  recover  his  commissions 
where  a  contract  for  exchange  had  been  entered  into  between  his 
customer  and  the  person  with  whom  the  exchange  was  to  be  effected, 
notwithstanding  such  person  could  not  convey  the  title  bargained 
for. 

It  was  held  by  this  court  in  the  case  of  Travis  v.  Graham  (23 
App.  Div.  214)  that "  one  who  employs  a  real  estate  broker  to  nego- 
tiate a  sale  of  land  cannot  avail  himself  of  the  objection  that  the 
customer  procured  by  the  broker  is  not  able  to  pay  for  the  premises, 
after  he  has  accepted  such  purchaser  as  satisfactory  and  has  con- 
veyed the  property  to  him."  If,  in  place  of  the  words  in  the  para- 
graph (juoted,  "has  conveyed  the  property  to  him,"  should  be 
substituted,  "has  entered  into  an  enforcible  contract  of  purchase 


Digitized  by 


Google 


MILSTEIN  V.  DORING.  349 

App.  Div.]  Second  Dkpartiubnt,  Mabcu,  1005. 

and  sale  with  him,"  an  equally  correct  proposition  would  be  stated, 
based  upon  the  same  principle  and  authority. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Babtlett,  Jknks  and   Rich,  JJ.,  concurred;  Hooker,  J.,  not 
voting. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Perez  Milstein,  Respondent,  v,  Qatuebine  Doring,  Appellant. 

Real  utate  broker — ?ie  is  not  entitled  to  a  eommisaian  where  the  proposed  purchaser 
simply  agrees  to  and  does  pay  a  specified  sum  for  an  option. 

A  broker  employed  by  an  owner  of  real  estate  to  execute  a  sale  thereof,  who 
secures  the  execution  of  a  contract  which  obligates  the  vendor  to  sell  the  prem- 
ises in  question  upon  certain  specified  terms,  but  which  does  not  obligate  the 
vendee  to  purchase  the  property,  but  only  to  pay  9200  (which  he  does)  for  an 
option  to  purchase  the  premises  on  the  terms  stated,  is  not  entitled,  in  the 
event  of  the  refusal  of  the  vendee  to  complete  his  purchase,  to  recover  com- 
missions from  the  vendor. 

Appeal  by  the  defendant,  Catherine  Doring,from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York  in  favor  of  the  plain- 
tiff, entered  on  the  11th  day  of  October,  1904. 

WdUer  H.  Dodd^  for  the  appellant. 

Aronson  &  Kutner^  for  the  respondent. 

Miller,  J. : 

This  is  an  appeal  from  a  judgment  of  the  Municipal  Court  in 
favor  of  the  plaintiff,  who  brings  this  action  as  assignee  of  one 
Haskell  Levy,  to  recover  commissions  claimed  to  have  been  earned 
by  said  Levy  in  effecting,  as  broker  for  the  defendant,  a  contract 
of  sale  of  certain  real  property  of  the  defendant  to  one  Goldman. 
According  to  the  evidence  of  the  plaintiff's  assignor,  he  introduced 
said  Goldman  to  the  defendant,  with  whom  the  defendant  entered 
into  a  written  contract.  This  contract  contains  an  agreement  on  the 
part  of  the  vendor  to  sell  the  premises  in  question  upon  certain 
terms  stated,  tlie  only  agreement  on  the  part  of  the  vendee,  stated 
in  the  writing,  being  an«  agreement  to  pay  the  sum  of  $200  as  a 
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deposit,  which  was  paid,  no  agreement  of  the  vendee  to  purchase 
the  property  or  comply  with  the  terms  stated  in  the  writing  being 
in  any  way  expressed.  The  vendee  failed  to  complete  the  pur- 
chase, although  the  vendor  was  at  all  times  willing  to  complete  upon 
her  part. 

No  contract  was  ever  made,  enforcible  against  the  vendee.  An 
action  could  not  be  brought  by  the  vendor,  either  to  compel  specific 
performance  of  the  contract,  or  to  recover  damages  for  its  breach. 
The  written  contract  was  nothing  more  than  an  option  for  which 
the  vendee  paid  the  sum  of  $200,  but  which  in  no  way  bound  him 
to  comply  with  its  terms.  Within  the  authority  of  Condict  v. 
Cowdrey  (139  N.  Y.  273)  and  Gerding  v.  Haskin  (141  id.  514)  the 
broker's  commission  was  never  earned,  and  the  plaintiff,  therefore, 
cannot  maintain  this  action. 

The  judgment  appealed  from  must  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

Bartlett,  Jenks  and  Rich,  JJ.,  concurred ;  Hooker,  J.,  not 
voting. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


James    Megowan   and    Wiluam    S.   Goddabd,   Respondents,  v. 
Charles  G.  Peterson,  Appellant. 

Evidence — proof  tliat  a  trustee  for  creditors  acted  gratuitously  is  competent  upon  the 
question  whether  lie  assumed  a  liability  incurred  in  the  management  of  the  trust 
individually  or  in  hia  representative  capacity.  , 

Pursuant  to  an  arrangement  between  the  surviving  member  of  a  firm  and  itB 
creditors,  one  Cliarles  G.  Peterson  was  appointed  trustee  for  tlie  creditors  to 
assume  tlie  control  and  management  of  tlie  firm  business.  The  purpose  of  the 
arrangement  was  to  have  certain  unfinished  contracts  of  the  firm  completed  by 
such  trustee  and  to  have  the  assets  of  the  firm  liquidated  and  distributed 
among  its  creditors.  Thereafter  Peterson  bought  merchandise  to  be  used  in 
the  management  of  the  trust  assumed  by  him  and  gave  to  the  vendors  thereof 
his  promissory  note  for  the  purchase  price,  signed  "Charles  Q.  Peterson, 
Trustee." 

In  an  action  brought  against  Peterson  individually  upon  the  note,  in  which  the 
issue  litigated  was  whether  the  merchandise  was  purchased  by  the  defendant 
upon  his  individual  credit  or  in  bis  capacity  as  trustee,  it  was 
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Mgld,  that  it  "was  improper  for  the  court  to  reject  proof  offered  by  the  defendant 
for  the  purpose  of  showing  that  he  was  discharging  the  duties  of  the  trust 
gratuitously,  as  this  fact  might  legitimately  influence  the  jury  in  determining 
whether  he  consented  to  assume  a  personal  liability  for  the  goods  in  question. 

Appeal  by  the  defendant,  Cliarles  G.  Peterson,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff  WilHam  S.  Goddard, 
as  sole  surviving  copartner  of  Megowan  &  Goddard,  doing  business 
under  the  firm  name  of  C.  Stevens  &  Co.,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  17th  day  of  November, 
1903,  upon  the  verdict  of  a  jnry,  and  alsp  from  an  order  entered  in 
said  clerk's  office  on  the  20th  day  of  November,  1903,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

J.  Stewart  JRoss,  for  the  appellant. 

FranTclin  Pierce^  for  the  respondents. 

HiRSCHBERQ,  P.  J.  I 

On  the  4th  day  of  December,  1899,  the  surviving  member  of  the 
firm  of  Johnson  &  Peterson  called  a  meeting  of  the  creditors  of  the 
firm,  and  those  then  assembled  executed  a  paper  appointing  the 
defendant  as  sole  agent  and  trustee  to  assume  control  and  manage- 
ment of  the  business.  The  firm  represented  by  the  plaintiff  was 
one  of  the  creditors  and  its  firm  name  was  duly  signed  to  the  docu- 
ment. At  the  same  meeting  another  paper  was  executed  by  the 
surviving  member  of  the  firm  of  Johnson  &  Peterson  by  which  the 
assets  of  the  firm  were  transferred  to  the  defendant  as  trustee  for 
the  creditors.  The  evidence  establishes  that  the  purpose  of  the 
parties  in  the  execution  of  these  papers  was  to  have  unfinished  con- 
tracts of  the  firm  of  Johnson  &  Peterson  completed  by  the  defend- 
ant, and  to  have  the  assets  of  that  firm  liquidated  and  distributed 
among  the  creditors.  The  defendant  afterwards  bought  lumber 
from  the  plaintiffs'  firm  to  be  used  in  tlie  management  of  the  trust 
assumed  by  him  and  gave  to  it  his  promissory  note  for  the  purchase 
price,  signed  "  Charles  G.  Peterson,  Trustee."  By  the  judgment 
appealed  from  he  has  been  held  to  be  personally  liable  for  the  pay- 
ment of  the  note. 

The  question  whether  the  defendant  is  personally  liable  for  the 
obligation  assumed  by  him  as  trustee  in  the  management  of  the 
affairs  of  the  liquidating  firm  has  been  heretofore  before  the  courts 
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in  this  case  and  in  other  cases.  In  Midler  v.  Peterson  (57  App. 
Div.  626)  a  judgment  liad  been  recovered  against  the  defendant 
personally  on  a  note  similar  to  the  one  herein  on  the  theory  that  he 
was  personally  liable  on  the  face  of  the  note  notwithstanding  the 
addition  of  the  word  "trustee"  to  his  signature.  That  judgment 
we  reversed  on  the  authority  of  Olpherts  v.  Smith  (54:  App.  Div. 
514)  which  decided  that  the  receiver  of  a  corporation  who  was 
authorized  by  order  of  the  court  to  carry  on  and  continue  its  busi- 
ness was  not  individually  liable  for  the  price  of  goods  purchased  by 
him  in  the  conduct  of  the  business  where  it  appeared  that  the  vendor 
dealt  with  him  upon  the  faith  of  the  receivership  alone.  The  case 
oi  Muller  v.  Peterson  {supra)  was  taken  to  the  Court  of  Appeals, 
where  the  order  of  this  court  was  affirmed,  without  opinion,  and  judg- 
ment absolute  ordered  in  favor  of  the  defendant  on  the  stipulation. 
{Muller  V.  Peterson,  175  N.  Y.  475.) 

Meanwhile  the  case  at  bar  had  been  tried  in  the  Supreme  Court 
and  resulted  in  the  direction  of  a  verdict  in  favor  of  the  defendant, 
and  the  judgment  entered  thereon  was  affirmed  by  this  court  on  the 
authority  of  Mvller  v.  Petei^son  {supra).  {Megowan  v.  Peterson, 
61  App.  Div.  622.)  That  decision  was  reversed  in  the  Court  of 
Appeals  upon  the  ground  that  as  there  was  a  dispute  between  the  par- 
ties as  to  whether  or  not  the  defendant  purchased  the  lumber  on  the 
faith  of  the  trust  estate  alone  or  upon  his  personal  credit  in  addition 
thereto,  the  question  should  have  been  submitted  to  the  jury  for 
determination  as  one  of  fact.  {Megowan  v.  Peterson,  173  N.  Y.  1.) 
That  decision  is  clearly  to  the  effect  that  the  defendant  is  to  \ye  held 
personally  liable  if  the  parties  so  intended  at  the  time  the  sales  were 
made.  Another  case,  that  of  Heyser  v.  Peterson,  had  been  tried 
in  the  meantime  at  Special  Term  and  judgment  rendered  in  favor 
of  the  defendant  upon  a  finding  that  the  transactions  there  in  ques- 
tion were  had  solely  upon  the  credit  of  the  defendant  in  his  repre- 
sentative capacity.  That  judgment  was  affirmed  in  this  court  (63 
App.  Div.  620)  and  in  the  Court  of  Appeals  (172  N.  Y.  661),  in 
each  instance  without  opinion. 

On  the  present  trial  considerable  evidence  was  given  on  either 
side  of  the  question  considered  by  Judge  Haioht  in  the  opinion 
written  when  this  case  was  decided  in  the  Court  of  Appeals,  viz., 
whether  the  sale  of  the  lumber  in  question  was  understood  by  the 
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parties  to  have  been  made  upon  the  defendant's  individual  credit, 
and  tliat  question  was  fairly  submitted  to  the  jury.  The  facts  do 
not  warrant  interference  with  the  conclusion  adverse  to  the  defend- 
ant's contention  on  the  main  issue  which  was  reached  by  the  jury, 
and  an  affirmance  would  bo  required  were  no  error  committed  in 
the  rulings  of  the  learned  trial  justice  in  the  admission  or  rejection 
of  evidence.  I  think,  however,  it  was  clearly  error  to  reject  tlie 
proof  which  was  oflEered  for  the  purpose  of  showing  that  the  defend- 
ant was  discharging  his  trust  gratuitously.  There  was  a  sharply 
di3])uted  question  of  fact  as  to  whether  he  accepted  the  trust  with 
the  understanding  that  he  was  to  become  personally  bound  for 
the  cost  of  whatever  purchases  he  miglit  make  or  other  obligations 
he  might  assume  as  trustee  in  the  interest  of  the  estate  confided 
to  liim,  and  if  he  either  expressly  agreed  or  supposed  that  he  was 
to  work  for  nothing,  that  fact  was  germane  to  a  correct  solution  of 
the  controverted  point.  His  account,  as  rendered  to  the  creditors, 
was  excluded,  and  a  question  designed  to  prove,  or  to  pave  the  way 
for  proving,  that  he  was  to  receive  no  pecuniary  compensation  for 
his  services  as  trustee  was  also  excluded.  It  may  very  well  be  that 
his  right  to  compensation  under  the  terms  of  the  executed  papers 
referred  to,  which  are  silent  on  the  subject,  is  a  question  of  law,  but 
as  bearing  upon  the  main  issue  tlie  question  is  not  what,  if  anything, 
he  was  entitled  to  I'eceive,  but  whether  he  was  in  fact  working 
under  an  agreement  or  understanding  with  the  creditors  that  he 
would  make  no  personal  charge,  or  in  the  belief  on  his  part,  whether 
mistaken  or  otherwise,  that  he  could  not  lawfully  make  rf  charge. 
If  he  rendered  his  services  in  fact  for  nothing,  or  in  the  belief  that 
he  could  not  and  would  not  be  compensated,  the  circumstance  in 
either  event  might  legitimately  influence  the  jury  in  determining 
whether  he  consented  to  assume  a  personal  liability  on  account  of 
the  necessary  expenses  of  liquidation,  and  the  exclusion  of  the  fact 
demands  a  new  trial. 

The  judgment  and  order  should  be  reversed. 

Bartlett,  Woodward  and  Jenks,  JJ.,  concurred  ;  Hooker,  J., 
not  voting. 

Judgment  and  order  reversed  and   new  trial  granted,  costs  to 
abide  the  event 

App.  Div.— Vol.  CIL        23 
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The  Phcenix  Bridge  Company,  Respondent,  v.  Daniel  J.  Creeii 
and  Seth  L.  Keeney,  Appellants. 

Negligence  of  a  tub-contraetar  in  not  guarding  ohstructione  in  a  city  street  —  lie  is 
liable  to  the  principal  contractor  for  a  judgment  recovered  against  tlie  latter  by  an 
injured  pedestrian,  and  for  the  cost  of  defending  the  action. 

A  corporation  which  had  taken  a  contract,  the  performance  of  which  involved 
the  excavation  of  holes  and  the  construction  of  foundations  in  a  city  street, 
sublet  the  work  to  contmctors  who  performed  the  same,  the  corporation  tak- 
ing no  part  therein.  During  the  progress  of  the  work  the  sub-contractors 
negligently  left  upon  the  sidewalk  of  the  street,  in  the  night  time,  unguarded 
and  unlighted,  a  heap  of  stones  and  dirt,  in  consequence  of  which  a  pedestrian 
sustained  injuries.  The  husband  of  such  pedestrian  then  brought  an  action 
against  the  corporation  and  recovered  a  judgment  which  the  corporation  paid. 

Held,  that  notwithstanding  that  the  corporation  had  no  bond  or  contract  of 
indemnity  to  secure  it  from  the  consequence  of  the  negligence  of  the  sub-con- 
tractors, it  was  entitled  to  receive  from  the  sub-contractors  the  amount  paid  in 
settlement  of  the  judgment  and  the  costs  and  disbursements  incurred  in  defend- 
ing the  action  in  which  the  judgment  was  recovered; 

That  while  both  the  corporation  and  the  sub-contractors  were  equally  culpable 
and  equally  liable  to  the  traveling  public  for  the  omission  of  duty  which 
resulted  in  the  injury,  yet  as  between  themselves  the  principal  contractor  was 
entitled  to  rely  upon  the  sub-contractors  to  discharge  the  duty  because  of 
their  contractual  relations,  and  the  former  could  only  be  deprived  of  the  right 
of  indemnity  by  proof  that  it  did  in  fact  participate  in  some  manner  in  the 
omission  beyond  its  mere  failure  to  perform  the  duty  imposed  on  both  by  the 
law. 

Appeal  by  the  defendants,  Daniel  J.  Creem  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  oflBce  of  the  clerk  of  the  county  of  Kings  on  the  25th  day 
of  January,  1904,  upon  the  verdict  of  a  jury,  which  as  to  the  firet 
cause  of  action  was  rendered  by  direction  of  the  court,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  25th  day  of  January, 
1904,  denying  the  defendants'  motion  for  a  new  trial  made  upon 
the  minutes. 

Joseph  A,  Burr  J  for  the  appellants. 

Henry  GaWraith  Ward  {George  Jf.  Clarke  with  him  on  the 
brief],  for  the  respondent. 
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HiRSCHBERG,  P.    J.  : 

On  March  5,  1896,  the  plaiiitiflE  contracted  with  the  Brooklyn 
and  Brighton  Beach  Railroad  Company  for  the  building  of  an 
extension  of  tlie  latter's  elevated  railroad  which  involved  the  exca- 
vation of  holes  and  the  construction  of  foundations  for  the  super- 
structure in  Bergen  street  of  the  then  city  of  Brooklyn.  Thereafter 
the  work  of  excavating  and  building  the  foundations  was  sub- 
contracted to  and  performed  by  the  defendants,  the  plaintiff  taking 
no  personal  part  in  it.  During  the  progress  of  the  work  the 
defendants  negligently  left  upon  the  sidewalk  of  Bergen  street  in 
the  night  time,  unlighted  and  unguarded,  a  heap  of  stones  and  dirt, 
whereby  a  pedestrian,  Kate  Johnston,  was  caused  to  fall  and  to 
receive  personal  injuries.  Her  husband,  Bernard  Johnston,  sued 
the  plaintiff  for  the  damages  resulting  to  him  from  her  injuries,  and 
recovered"  a  judgment  for  $4,348.40,  which  the  plaintiff  settled  by 
paying  him  $4,148.40.  This  action  was  then  brought  to  recover 
from  the  defendants  the  amount  so  paid,  with  interest,  and  also  as  a 
second  cause  of  action  the  sum  of  $614.57,  with  interest,  that  amount 
being  alleged  as  the  necessary  disbursements  incurred  and  paid  by 
the  plaintiff  in  the  trial  and  defense  of  Mr.  Johnston's  suit.  The 
learned  trial  justice  directed  a  verdict  in  the  plaintiff's  favor  for  the 
amount  paid  by  it  in  the  settlement  of  the  Johnston  judgment,  but 
submitted  to  the  jury  the  question  of  the  reasonableness  of  the  dis- 
bursements, such  submission  resulting  in  a  verdict  for  the  plaintiff 
for  the  full  amount.  The  plaintiff  has  no  bond  or  contract  of 
indemnity  against  the  defendants,  or  to  secure  it  from  the  conse- 
quences of  their  negligence. 

The  principal  point  made  by  the  learned  counsel  for  the  appel- 
lants is  that  in  the  absence  of  an  express  obligation  to  indemnify 
there  can  be  no  recovery  over  against  a  joint  wrongdoer  in  a  case 
where  the  liability  of  the  party,  who  has  been  compelled  to  pay  in 
the  first  instance,  rests  upon  his  own  culpability.  In  the  majority 
of  cases  the  work  contracted  for  would  not  in  itself  involve  the 
creation  of  a  dangerous  condition  in  a  public  street,  and  the  only 
possible  wrong  would  arise  when  those  who  were  actually  engaged 
in  the  wotk  pursuant  to  a  sub-contract  performed  some  detail  of  it 
in  a  negligent  manner.  The  original  contractor  in  such  a  case  would 
be  held  responsible,  if  at  all,  upon  the  doctrine  of  respondeat  superior ^ 
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and  to  defeat  a  recovery  over  by  him  it  would  be  essential  to  show 
that  he  personally  participated  in  the  act  of  negligence.  But  as  in 
this  case  the  nature  of  the  work  necessarily  involved  the  creation 
of  a  dangerous  condition  in  the  street,  and  the  law  consequently 
imposed  upon  the  plaintiff  the  active  duty  of  seeing  to  it  that  the 
street  was  kept  reasonably  safe  by  the  maintenance  of  guards  and 
lights  or  otherwise,  the  judgment  against  the  plaintiff  is  to  be  deemed 
as  having  been  recovered  because  of  its  own  neglect  in  that  respect, 
thereby  determining  it  to  have  been  a  participant  in  the  defendants' 
wrong  and  as  such  to  be  precluded  from  the  right  to  indemnity  in 
the  absence  of  a  contract  therefor.  While  there  are  some  expres- 
sions in  opinions  which  may  seem  to  give  color  to  the  contention 
stated,  I  think  the  general  trend  of  the  decisions  is  adverse,  and 
that  the  liability  which  results  from  the  mere  omission  of  a  legal 
duty  is  to  be  distinguished  for  the  purposes  of  this  case  from  that 
which  results  from  personal  participation  in  an  affirmative  act  of 
negligence  or  from  a  physical  connection  with  an  act  of  omission  by 
knowledge  of,  or  acquiescence  in,  it  on  the  part  of  the  original  con- 
tractor, or  by  his  failure  to  perform  some  duty  in  connection  with 
it  which  he  may  have  undertaken  by  virtue  of  his  agreement.  In 
other  words,  while  both  the  plaintiff  and  the  defendants  were 
equally  culpable  and  equally  liable  to  the  traveling  public  for  the 
omission  of  duty  which  resulted  in  the  injury,  yet  as  between  them- 
selves the  plaintiff  was  entitled  to  rely  upon  the  defendants  to  dis- 
charge the  duty  because  of  their  contractual  relations,  and  the  former 
could  only  be  deprived  of  the  right  of  indemnity  by  proof  that  it 
did  in  fact  participate  in  some  manner  in  the  omission  beyond  its 
mere  failure  to  perform  the  duty  imposed  on  both  by  the  law. 

The  question  was  presented  in  the  case  of  City  of  Rochester  v. 
Montgomery  (9  Hun,  394).  There  a  judgment  had  been  recovered 
against  the  city  for  damages  resulting  from  an  unlawful  obstruction 
of  a  public  street  by  the  defendant,  and  it  was  held  that,  notwith- 
standing the  judgment  was  recovered  because  of  the  city's  negli- 
gence, it  was  entitled  to  indemnity  from  the  active  wrongdoer. 
The  court  said  (p.  396) :  **  The  action  of  McNeish  against  the  city 
was,  it  is  true,  founded  on  the  alleged  negligence  of  the  city  in  per- 
mitting one  of  its  streets  to  be  obstructed,  so  that  it  was  dangerous 
to  travelers,  and  the  appellant  invokes  the  principle  that  one  joint 
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wrongdoer  cannot  call  apon  another  for  contribution,  and  the  record 
of  the  recovery  by  McNeish  shows  that  tlie  recovery  was  had  upon 
the  ground  of  the  negligence  of  the  <?ity,  and  that  in  an  action  for 
negligence  the  plaintiff  must  be  free  from  fault  himself,  in  order  to 
recover  against  a  wrongdoer.  This  is  true  as  a  general  rule,  but  in 
actions  of  this  kind,  the  parties  are  not  deemed  to  be  equally  crimi- 
nal, nor  in  pari  delicto^  and  the  principal  criminal  may  be  held 
responsible  to  his  codelinquent  for  damages  incurred  by  their  joint 
offense.  Where  the  offense  is  merely  malum  prohibitum^  and  does 
not  involve  any  moral  delinquency,  it  is  not  against  the  policy  of  the 
law  to  inquire  into  the  relative  delinquency,  and  to  administer  justice 
between  them,  although  both  parties  are  wrongdoers.  {Lowell  v. 
The  Bostan,  etc.,  B.  B,  Co,,  23  Pick.  24,  op.  31.) "  This  case  wag 
affirmed  in  the  Court  of  Appeals  (72  N.  Y.  65)  and  the  denial  of  a 
nonsuit  upheld,  notwithstanding  the  fact  that  the  work,  in  the 
progress  of  which  the  obstruction  was  created,  was  performed 
under  a  contract  with  the  city  for  the  construction  of  a  building 
upon  the  city's  land. 

To  the  same  general  effect  are  Mayor,  etc.,  of  City  of  Troy 
V.  Troy  &  Lansinglurgh  Bailroad  Co,  (49  N.  Y.  657);  Vil- 
lage of  Port  Jervia  v.  First  Nat,  Bank  (96  id.  560),  and  Dunn 
V.  Uvalde  Asphalt  Paving  Co.  (175  id.  214).  Nor  is  the  absence 
of  an  indemnity  bond  a  matter  of  controlling  significance,  since 
the  law  implies  from  the  circumstances  an  agreement  to  indem- 
nify. As  was  said  in  the  case  last  cited  (p.  217) :  "  The  contract 
between  the  plaintiff  and  the  defendant  was  informal,  and  con- 
tained no  express  stipulation  that  the  defendant  should  be  indemni- 
fied against  liability  or  loss  which  might  arise  from  the  negligent 
performance  by  the  plaintiff  of  the  work  which  he  had  engaged  to 
do.  The  plaintiff's  alleged  liability  must,  therefore,  be  predicated 
upon  the  rule  of  law  under  which  a  person  guilty  of  negligence  is 
charged  with  the  responsibility  for  his  wrongful  act,  not  only 
directly  to  the  person  injured,  but  indirectly  to  a  person  who  is 
legally  liable  therefor.  In  the  latter  case  the  wrongdoer  stands  in 
the  relation  of  indemnitor  to  the  person  who  has  been  held  legally 
liable,  and  the  right  to  indemnity  rests  upon  the  principle  that  every 
one  is  responsible  for  the  consequences  of  his  own  wrong ;  and  if 
another  person  has  been  compelled  to  pay  the  damages  which  the 
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wrongdoer  shoald  have  paid,  the  latter  becomes  liable  to  the  former. 
(  Village  of  Fart  Jervis  v.  First  Nat.  Bank,  96  N.  Y.  550 ;  Oceanic 
8.  N.  Co.  V.  Compania  T.  K,  134  N.  Y.  461.)" 

Other  questions  are  raised  relating  to  the  rulings  upon  the  trial, 
but  I  find  no  error  which  requires  a  reversal. 

The  judgment  and  order  should  be  affirmed. 

Baetlett,  Woodward  and  Jenks,  J  J.,  concurred ;  Hooker,  J., 
not  voting. 

Judgment  and  order  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  George  S.  Scofield,  Appel- 
lant, for  a  Peremptory  Writ  of  Mandamus  against  tixe  Board  of 
Aldermen  of  the  City  of  New  York  and  C.  Livtooston  Bost- 
wiCK,  County  Clerk  of  the  Courty  of  Richmond,  Respondents. 

CanwjM  of  ffotM — a  private  citizen  and  voter  cannot  require  a  recanvau  simply 
because  it  was  not  made  by  authorized  officere. 

In  the  absence  of  an  express  statutory  provision  which,  so  far  as  appears,  does 
not  exist,  a  private  citizen  and  voter  has  no  right,  after  a  correct  canvass  of  the 
votes  cast  at  an  election  has  been  made,  to  compel  a  recanvass  upon  the  sole 
ground  that  the  canvass  already  made  was  not  made  by  the  officers  authorized 
by  law  to  make  it. 

Appeal  by  the  petitioner,  George  S.  Scofield,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Richmond  on  the 
29th  day  of  November,  1904,  denying  his  application  for  a  per- 
emptory writ  of  mandamus. 

Louis  S.  Fhillips  [Albert  F.  Hadlock  with  him  on  the  brief], 
for  tlie  appellant. 

Arthur  C.  Butts  [John  J.  Delany  with  him  on  the  brief],  for 
the  respondents. 

HiRSCHBERO,  P.  J. : 

The  order  appealed  from  has  sole  relation  to  the  canvass  of  the 
votes  cast  in  Eichmond  county  at  the  general  election  in  the  year 
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1904.  Tlie  canvas3  was  made  by  the  members  of  the  board  of 
aldermen  of  the  city  of  New  York  elected  in  the  county  of  Rich- 
mond, and  no  question  is  raised  as  to  its  fairness  and  accuracy.  A 
question  was  raised  at  the  time  of  the  canvass  as  to  the  right  of  the 
president  of  the  borough  of  Richmond  to  sit  as  a  member  of  the 
canvassing  board,  and  that  question  was  decided  adversely  to  him, 
but  is  not  presented  on  this  appeal.  Neither  the  president  of  the 
borough  nor  a  candidate  for  office  at  the  election  in  question  is  a 
party  to  this  proceeding.  The  right  of  the  applicant  to  the  relief 
sought  by  him  is  based  upon  the  fact  that  he  was  a  qualified  elector 
of  the  State  and  voted  at  the  election  in  question,  and  was  an  owner 
of  real  estate  and  a  taxpayer  in  the  county  of  Richmond.  The 
relief  sought  is  the  issuance  of  a  peremptory  writ  of  mandamus 
compelling  the  entire  board  of  aldermen  of  the  city  of  New  York  to 
meet  and  canvass  the  vote  of  Richmond  county. 

We  are  of  opinion  that  the  relator  has  no  individual  right  under 
the  circumstances  to  invoke  the  remedy  which  the  order  appealed 
from  denies  liim.  Such  a  right  could  only  exist  by  virtue  of  stat- 
ute, and  our  attention  has  not  been  directed  by  the  learned  coun- 
sel for  the  appellant  to  any  statute  conferring  it.  The  question 
presented  is  not  one  of  the  right  of  a  private  citizen  and  voter  to 
compel  a  canvass  of  a  vote,  but  of  the  right  after  a  canvass  has  been 
made,  the  correctness  of  which  is  unassailed,  to  compel  another 
canvass  upon  the  ground  that  the  one  already  made  was  not  made 
by  the  officers  authorized  by  law.  The  case  is  not  one  where  there 
'has  been  a  failure  or  a  refusal  to  discharge  a  duty  imposed  by  law, 
but  is  merely  one  wherein  it  is  claimed  the  duty  has  been  discharged, 
but  by  officers  upon  whom  it  is  not  imposed.  In  such  a  case  the 
matter  does  not  seem  one  of  sufficient  public  right  or  interest  to  con- 
fer upon  an  individual  voter  without  st&tutory  authority  the  power 
to  set  again  in  motion  the  machinery  of  the  executed  law. 

The  order  should  be  affirmed. 

Bartlett,  Woodward  and  Jenks,  JJ.,  concurred ;  Hooker,  J., 
not  voting. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Rockland  Lake  Trap  Rock  Company,  Respondent,  Appellant,  v. 
The  Village  of  Port  Chester  and  Others,  Appellants, 
Respondents,  Impleaded  \^ath  Others. 

Mechanic B  lien  on  money  due  by  a  vilUige  to  a  etmtractor — when  notice  is  properly 
filed  with  the  chairman  of  the  committee  on  roads  of  the  hoard  of  tiUage  trusted 
—  it  need  not  be  verified — effect  of  the  contractor's  abandonment  of  the  work  — 
oi'ders  given  by  contractors  for  public  improvements  must  be  filed  —  the  payment 
of  an  order  of  the  contractor,  invalid  because  not  filed,  not  credited  to  the  village  as 
against  lienors — t?ie  village  is  not  obliged  to  pay  costs  in  excess  of  the  amount  due 
to  the  contractor,  i 

The  filiDg  with  the  chairman  of  the  committee  on  roads  and  bridges  of  the  board 
of  trustees  of  the  village  of  Port  Chester  of  a  notice  of  a  mechanic's  lien  for 
work  done  and  materials  furnished  under  a  contract  for  the  regulation,  grading 

.  and  macadamizing  of  a  street  in  that  village,  is  a  sufficient  compliance  with  sec- 
tion 13  of  the  Lien  Law  (Laws  of  1897,  chap.  418,  as  amd.  by  Laws  of  1902, 
chap.  37),  which  requires  the  notice  of  such  a  lien  to  be  filed  with  the  head  of 
the  department  or  bureau  having  charge  of  the  construction  of  the  public 
improvement. 

A  notice  of  a  mechanic's  lien  filed  against  a  village  on  account  of  public  improve* 
ments  therein  need  not  be  verified. 

The  fact  that  the  contract  for  the  public  improvement  was  unjustifiably  aban- 
doned by  the  principal  contractor  does  not  aflfect  the  right  of  sub-contractors, 
materialmen  and  laborers  to  enforce  liens  filed  by  them  agains'o  funds  in  the 
hands  of  the  village  due  the  principal  contractor. 

Section  15  of  the  Lien  Law,  which  declares  that  an  order  for  the  payment  of 
money  drawn  by  the  contractor  on  the  owner  shall  not  be  valid  until  a  copy 
thereof  is  filed  in  the  county  clerk's  office,  is  applicable  to  contracts  for  public 
improvements. 

Payments  made  by  the  village  under  orders  drawn  by  the  principal  contractor, 
which  were  invalid  because  copies  thereof  were  not  filed  in  the  county  clerk's 
office  as  prescribed  by  section  15  of  the  Lien  Law,  are  not  available  to  the  vil- 
lage as  against  lienors. 

Under  section  3418  of  the  Code  of  Civil  Procedure  the  entire  recovery  by  the  lien- 
ors, including  the  costs  awarded  to  them,  must  not  exceed  the  amount  due  to 
the  principal  contractor. 

Cross-appeals  by  the  plaintiff,  the  Rockland  Lake  Trap  Rock 
Company,  and  by  the  defendants,  the  Village  of  Port  Chester  and 
others,  from  portions  of  a  judgment  of  the  Supreme  Court^  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the  12th 
day  of  December,  1903,  upon  the  report  of  a  referee. 
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GrrenviUe  jT.  Etnmet^  for  the  plaintiff. 

Louis  S.  Phillips  [Arth^ir  R.  Wilcox  and  Jerome  A,  Peck 
with  him  on  the  brief],  for  the  defendant  Village  of  Port  Chester. 

De  Witt  H.  Lyon^  for  the  defendants  Studwell  and  others. 

Peb  Curiam  : 

This  action  was  brought  by  tlie  Rockland  Lake  Trap  Rock  Com- 
pany for  the  purpose  of  foreclosing  alleged  mechanics'  liens  tiled  by 
the  plaintiff  and  various  defendants  (sub-contractors,  laborers  and 
materialmen)  against  funds  in  the  hands  of  the  village  of  Port 
Chester,  applicable  to  the  payment  of  the  contract  price  agreed  to 
be  paid  under  a  contract  entered  into  May  31,  1902,  between  the 
village  of  Port  Chester  and  the  defendant  Thomas  J.  McKenna,  as 
contractor,  for  tiie  regulating,  grading  and  macadamizing  of  West- 
chester avenue  in  said  village. 

The  referee  has  found  that  the  sum  of  $2,340.24  remained  in  the 
hands  of  the  village,  applicable  to  the  construction  of  the  said 
improvement,  unpaid  and  due  the  contractor,  upon  the  said  con- 
tract, and  for  extra  work,  wliicli  sum  was  subject  to  the  payment  of 
lieuB  filed  by  parties  to  the  action ;  and  directed  judgment  against 
the  village  for  the  payment  of  such  liens  in  specified  amount  and 
priority,  together  with  costs,  but  not  exceeding  the  said  sum  of 
$2,340.24.  From  the  judgment  entered  the  village  appeals,  jind  the 
plaintiff  and  certain  defendant  lienors  appeal  from  so  much  of  the 
judgment  as  limits  the  costs  to  the  fund  appropriated  and  available 
for  the  construction  of  the  improvement. 

The  first  question  to  be  considered  is  whether  the  plaintiff's  notice 
of  lien  was  filed  in  such  a  manner  as  to  make  it  effective  against  the 
village  of  Port  Chester.  The  Lien  Law  (§  12,  as  amd.  by  Laws 
of  1902,  chap.  37)  requires  a  notice  of  lien  to  be  filed  with  tlie 
head  of  the  department  or  bureau  having  charge  of  the  con- 
struction of  the  public  improvement.  This  public  improvement 
was  made  by  the  village  of  Port  Chester,  and  the  plaintiff  and  the 
other  IlenorB  excepting  Studwell,  Stamboni,  the  American  Sewer 
Pipe  Company  and  Sherwood,  served  their  notices  upon  Charles  E. 
Lounsbury,  chairman  of  the  committee  on  roads  and  bridges  of  the 
village  board  of  trustees.    It  seems  to  us  quite  clear  that  this  corn- 
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mittee  was  the  head  of  the  department  or  bureau  having  charge  of 
the  work  in  question  within  the  meaning  of  tlie  statute ;  especially 
in  view  of  tlie  declaration  of  the  statute  itself  that  it  is  to  be  con- 
strued liberally  in  order  to  secure  the  beneficial  interests  and  pur- 
poses tliereof,  and  that  a  substantial  compliance  with  its  several 
provisions  shall  be  sufficient  for  th2  validity  of  a  lien.  (Lien  Law 
[Laws  of  1897,  chap.  418],  §  22.)  The  four  other  lienors  above  named 
served  their  notices  upon  the  president  of  the  village,  and  no  ques- 
tion is  raised  as  to  the  propriety  of  such  service. 

The  other  objections  to  the  judgment  may  be  briefly  considered. 
It  is  urged  that  some  of  the  liens  were  improperly  vferified  ;  but  it 
has  been  held  that  liens  tiled  against  a  village  on  account  of  public 
improvement  do  not  require  verification.  {Clapper  v.  Strong^ 
90  App.  Div.  536.)  The  contention  that  inasmuch  as  the  contract 
was  unjustifiably  abandoned  none  of  the  lienors  can  recover  upon 
the  contract,  is  answered  by  the  fact  that  the  lienors  are  not  seeking 
to  recover  upon  the  contract,  but  upon  their  liens.  The  finding  of 
the  referee  that  the  three  Horton  orders  were  invalid  because  not 
filed  in  the  office  of  the  county  clerk,  is  in  accordance  with  section 
15  of  the  Lien  Law,  which  declares  that  no  order  shall  be  valid 
until  "  a  copy  of  such  order  be  filed  in  the  office  of  the  county 
clerk,"  and  in  Brace  v.  City  of  Gloversville  (167  N.  Y.  452)  it  is 
expressly  held  that  tjiis  section  applies  to  contracts  for  public  improve- 
ments. .  We  cannot  assent  to  the  proposition  that  assuming  these 
orders  to  have  been  invalid  their  payment  by  the  village  before  any 
lien  was  filed  entitled  the  village  to  claim  the  benefit  of  such  pay- 
ment against  a  lienor.  To  so  hold  would  be  to  make  a  plea  of  the 
payment  of  invalid  orders  available  as  a  bar  against  the  maintenance 
of  otherwise  valid  liens. 

As  to  the  cross-appeals  of  the  plaintiff  and  other  lienors  from  that 
part  of  the  judgment  which  limits  the  costs  to  the  amount  found 
due  to  the  contractor,  we  think  that  the  referee  was  bound  by  the 
provisions  of  section  3418  of  the  Code  of  Civil  Procedure,  which 
provides  that  in  an  action  to  foreclose  a  lien  on  account  of  a  public 
improvement,  if  the  court  finds  that  the  lien  is  established  it  shall 
render  judgment  directing  the  municipal  corporation  to  pay  over 
to  the  lienors  entitled  thereto  "  so  much  of  the  funds  or  money 
which  may  be  due  from  the  State  or  municipal  corporation  to   the 
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contractor    as  will  satisfy  such  liens,  with  interest  and  costs,  not 
exceeding  the  ainount  dite  to  the.  contractor, ^^ 

Wo  think  that  the  case  was  disposed  of  below  without  error 
affecting  any  substantial  right  of  the  appellants,  and  that  the  judg- 
ment should  be  affirmed. 

HiRSOHBEBG,  P.  J.,  Bartlett,  Woodward,  Jenks  and  Hooker, 
JJ.,  concurred. 

Judgment  affirmed,  without  costs  of  this  appeal  to  any  party. 


Louisa  Schlotteber,  an  Infant,  by  ]ier  Guardian  ad  Litem, 
Respondent,  v.  The  Brooklyn  and  New  York  Ferry  Company, 
Appellant. 

SUnographefi  minuter  ittbstittUedfor  the  judged  8  minutes  on  a  motion  far  a  new  trial 
— they  need  not  be  filed  with  the  order. 

Where  upon  amotion  for  a  new  trial  made  upon  the  minutes,  a  copy  of  the  sten- 
ographer's minutes,  obtained  by  the  moving  party  at  an  expense  of  several 
hundred  dollars,  is  substituted  for  the  judge's  minutes,  pursuant  to  section 
1007  of  the  Code  of  Civil  Procedure,  it  is  not  necessary,  under  rule  3  of  the 
General  Rules  of  Practice,  that  the  copy  of  the  stenographic  minutes  thus 
obtained  shall  be  filed  in  the  clerk's  office,  and  the  moving  party  is  entitled  to 
have  such  copy  returned  to  him. 

Appeal  by  the  defendant.  The  Brooklyn  and  New  York  Ferry 
Company,  from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  6th  day  of  February,  1905,  denying  defend- 
ant's motion  to  modify  an  order  for  a  new  trial  upon  the  minutes, 
by  striking  therefrom  the  recital  that  said  order  was  made  upon 
filing  the  stenographer's  minutes. 

Johrh  J,  Kirhy  {John  Delahunty  with  him  on  the  brief],  for  the 
appellant. 

Alfred  E.  Sander^  for  the  respondent. 

Per  Curiam  : 

After  the  verdict  in  this  case  the  defendant  moved  for  a  new  trial 
npon  the  judge's  minutes,  and  upon  such  motion  submitted  to  the 
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jndge  a  transcript  of  the  stenographer's  minutes  of  the  testiinonj 
which  he  Iiad  obtained  from  the  official  stenographer  at  an  expense 
of  $555.45.  Under  section  1007  of  the  Code  of  Civil  Procedure 
the  judge  in  his  discretion  was  authorized  to  treat  the  notes  of  the 
official  stenographer  when  written  out  as  his  own  minutes  for  the 
purposes  of  such  a  motion  as  that  which  was  entertained  in  this 
case.  The  question  presented  by  this  appeal  is  whether  the  steno- 
graphic notes  thus  obtained  by  one  party  and  submitted  to  the  judge 
for  use  in  accordance  with  tlie  Code  provision  cited,  must  be  filed 
in  the  clerk's  office  instead  of  being  returned  to  the  party  by  whom 
and  at  whose  expense  they  were  furnished.  It  is  contended  that 
rule  3  of  the  General  Rules  of  Practice  requires  this  to  be  done. 
"We  are  of  opinion  that  the  requirements  of  that  rule  do  not  apply 
to  the  stenographic  notes  of  a  trial  treated  as  the  minutes  of  the  judge 
for  the  purposes  of  a  motion  under  section  999  of  the  Code  of  Civil 
Procedure.  Under  the  established  practice  existing  before  the  employ- 
ment  of  official  stenographers,  a  motion  for  a  new  trial  made  upon  the 
judge's  minutes  was  based,  in  theory  at  least,  upon  the  notes  which  the 
judge  presiding  upon  the  trial  took  or  was  supposed  to  have  taken 
as  the  trial  proceeded.  In  many  cases  as  matter  of  fact  the  judge 
took  no  notes  whatever,  and  the  motion  was  really  founded  upon  his 
recollection  of  what  had  occurred  upon  the  trial,  aided  and  supple- 
mented by  the  concurrent  recollection  of  counsel.  Even  where  he 
actually  took  minutes  with  his  own  hand,  it  was  never  the  practice, 
so  far  as  we  are  aware,  to  require  such  minutes  to  be  tiled  either 
with  the  clerk  or  anywhere  upon  the  disposition  of  the  motion. 
The  change  in  procedure  effected  by  section  1007  of  the  Code  of 
Civil  Procedure  in  permitting  the  use  of  the  official  stenographic 
notes  of  a  trial  in  lieu  of  the  judge's  minutes,  was  not  intended  to 
alter  the  practice  in  any  respect  except  to  promote  the  convenience 
of  the  court  and  counsel.  Under  that  section  as  it  now  exists  it  has 
been  the  uniform  practice  for  counsel  desiring  to  avail  themselves 
of  its  provision  to  furnish  the  stenographic  notes  to  the  judge,  by 
whom  they  have  been  returned  to  counsel  after  the  determination 
of  the  motion.  The  effect  of  holding  that  such  notes  must  be  filed 
would  be  virtually  to  compel  any  party  submitting  them  in  support 
of  a  motion  under  section  999  of  the  Code  of  Civil  Procedure  to 
pay  all  the  stenographer's  fees  and  leave  the  notes  which  he  had 
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paid  for  on  file,  with  the  necessity  of  procuring  an  additional  copy 
in  case  he  desired  to  review  the  decision. 

The  order  appealed  from  should  be  reversed. 

Babtlett,  Woodward,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


Frank  Harvey  Field,  Respondent,  v,  Josiah  J.  White,  Appellant. 

Appeal  —  an  order  directing  that  a  previous  order  "  stand  and  remain  infuUforee 
and  effect"  wlien  not  appealable  —  effect  of  an  order  directing  '*  titat  i?i4  motion  to 
punish  the  judgment  debtor  for  contempt  is  granted  unless"  lie  appear,  etc. 

An  order  directing  a  previous  order  to  "stand  and  remain  in  full  force  and 
effect,"  which  previous  order  was  made  upon  an  application  to  punish  a  judg- 
ment debtor  for  contempt  of  court  in  having  failed  to  obey  an  order  requiring 
him  to  appear  for  examination  in  proceedings  supplementary  to  execution, 
and  directed  "  that  the  motion  to  punish  the  judgment  debtor  for  contempt  is 
granted  unless  said  judgment  debtor  appear  before  me  and  submit  to  an  exami- 
nation on  the  Slst  day  of  October,  1904,  at  10  o'clock  in  the  forenoon  of  that 
day  and  pay  the  sum  of  ten  dollars  ($10)  costs  to  the  judgment  creditor,  Frank 
Harvey  Field,  at  his  office,  44  Court  Street,  in  the  Borough  of  Brooklyn,  City 
of  New  York,  above  named,  on  or  before  his  appearance  for  said  examination 
in  supplementary  proceedings  herein,"  is  not  appealable  by  the  judgment 
debtor  to  the  Appellate  Division,  as  the  previous  order  did  not  contain  any  posi- 
tive adjudication  adverse  to  the  defendant  and  consequently  did  not  affect  any 
of  his  substantial  rights. 

Appeal  by  the  defendant,  Josiah  J.  White,  from  an  order  of  the 
Sapreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  1st  day  of 
November,  1904,  denying  the  defendant's  motion  to  resettle  a  prior 
order  entered  in  said  clerk's  office  on  the  27th  day  of  October,  1904, 
and  directing  that  said  prior  order  stand  and  remain  in  full  force 
and  effect,  and  commanding  the  defendant  to  appear  and  submit  to 
an  examination  in  supplementary  proceedings. 

E.  II.  Benn^  for  the  appellant. 

G.  Burchard  Smith  [Erank  Harvey  Field  with  him  on  the 
brief],  for  the  respondent 
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WiLLARD   BaRTLETT,  J.  : 

The  order  appealed  from  directs  a  previous-  order  to  "  stand  and 
remain  in  full  force  and  effect."  An  examination  of  that  previous 
order  shows  that  it  was  made  upon  an  application  to  punish  the 
defendant  as  a  judgment  debtor  for  contempt  of  court  in  having 
failed  to  obey  an  order  in  supplementary  proceedings.  The  order 
was  entered  on  the  27th  day  of  October,  1904,  at  a  Special  Term  of 
tlie  Supreme  Court  held  in  Kings  county  by  Mr.  Justice  Wilmot 
M.  Smith  ;  and  the  mandatory  portion  of  the  order  reads  as  follows  : 
"  Ordered,  that  the  motion  to  punish  the  judgment  debtor  for  con- 
tempt is  granted  unless  said  judgment  debtor  appear  before  me 
and  submit  to  an  examination  on  the  31st  day  of  October,  1904,  at 
10  o'clock  in  the  forenoon  of  that  day  and  pay  tlie  sum  of  ten  dol- 
lars ($10)  costs  to  the  judgment  creditor,  Frank  Harvey  Field,  at 
his  office  44  Court  Street,  in  the  Borough  of  Brooklyn,  City  of  New 
York,  above  named,  on  or  before  his  appearance  for  said  examina- 
tion in  supplementary  proceedings  herein." 

It  will  be  observed  that  the  language  of  this  order  does  not  import 
any  clear  or  positive  adjudication  adverse  to  the  judgment  debtor. 
The  proceeding  in  which  it  was  made  must  be  deemed  a  proceeding 
to  punish  a  contempt  of  court  under  title  3  of  chapter  17  of  the 
Code  of  Civil  Procedure,  sections  2266  to  2292,  inclusive.  Neither 
the  order  of  November  1,  1904,  which  is  directly  appealed  from, 
nor  the  order  of  October  27,  1904,  which  was  thereby  continued  in 
effect,  contains  any  such  determination  that  the  judgment  debtor  has 
been  guilty  of  contempt  as  is  required  by  the  title  to  which  I  have 
referred.  Section  2281  of  the  Code  of  Civil  Procedure  prescribes 
the  character  of  the  final  order  which  must  be  made  in  a  contempt 
proceeding  when  it  is  determined  that  the  accused  has  committed  the 
offense  charged,  and  that  it  was  calculated  to,  or  actually  did,  defeat, 
impair,  impede  or  prejudice  the  rights  or  remedies  of  a  party. 
Neither  of  the  orders  now  brought  up  for  review  is  of  this  character. 
Neither  contains  any  determination  that  the  accused  has  committed 
the  offense  charged.  Neither  declares  that  the  contempt  was  calcu- 
lated to,  or  actually  did,  defeat,  impair,  impede  or  prejudice  the  rights 
or  remedies  of  a  party ;  nor,  indeed,  is  there  anything  contained  in  the 
papers  brought  before  ns  by  this  record  which  would  have  sustained 
or  authorized  such  a  conclusion.     The  order  of  October  27,  1904, 
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declaring  that  the  motion  to  punisli  the  judgment  debtor  for  con- 
tempt is  granted  unless  he  appear  and  submit  to  an  examination  in 
supplementary  proceedings,  as  therein  provided  for,  is  really  not  a 
final  order  in  contempt  proceedings  ^t  all,  but  nothing  more  tlian  a 
judicial  declaration  to  the  effect  that  if  the  judgment  debtor  does 
not  appear  at  a  subsequent  time  fixed  by  the  order,  tlie  court  will 
then  proceed  to  adjudge  him  guilty  of  contempt.  Such  an  order 
really  does  the  appellant  here  no  harm.  It  does  not  affect  any  sub- 
stantial right.  Nothing  can  be  done  under  the  order,  as  it  stands, 
to  the  detriment  of  the  defendant,  without  further  judicial  action. 
Such  action,  it  is  true,  may  be  taken  upon  proof  of  his  failure  to 
appear  and  be  examined  in  supplementary  proceedings,  and  pay  the 
ten  dollars  costs  imposed  upon  him  ;  but  we  cannot  assume  that  it 
will  be  taken  except  upon  an  order  to  show  cause  which  will  give 
him  due  notice,  inasmuch  as  t}ie  granting  of  a  final  order  under 
section  2281  of  the  Code  of  Civil  Procedure,  adjudging  him  guilty 
of  contempt,  could  not  properly  be  made  without  evidence  that 
the  defendant's  misconduct  was  calculated  to  impair  or  actually  had 
impaired  the  rights  or  remedies  of  the  plaintiff — and,  as  already 
pointed  out,  there  is  no  evidence  to  that  effect  in  these  papers. 

Our  conclusion   is  that,   for   the  foregoing  reasons,   the  appeal 
should  be  dismissed,  without  costs. 

Woodward,  Jenks,  Rich  and  Miller,  J  J.,  concurred. 

Appeal  dismissed,  without  costs. 


Helene  M.  Maigille,  Plaintiff,  v.  Frank  II.  Leonard,  Appellant. 
Frank  \V.  Boyer,  Assignee,  Respondent. 

Supplementary  proceedings — they  may  be  imtituted  by  an  assignee  of  the  judgment 
in  the  name  of  his  assignor — objection  that  contempt  proceedings  toere  begun  by  a 
notice  of  motion  instead  of  by  order  to  shote  cause  or  attachment,  when  waived  — 
order  fxing  a  fine  and  committing  the  debtor  until  t/ie  fine  and  sheriff* s  fees  be 
paid  amended  by  striking  out  the  latter. 

An  assignee  of  a  judgment  may  institute  proceedings  supplementary  to  execu- 
tion thereon  in  the  name  of  his  assignor,  the  original  judgment  creditor. 

The  objection  that  a  motion  to  punish  a  judgment  debtor  for  contempt,  for  dis- 
obeying an  order  in  proceedings  supplementary  to  execution,  was  brought 
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before  the  court  by  means  of  a  notice  of  motion,  whereas,  under  section  22t9 
of  the  Code  of  Civil  Procedure,  it  should  have  been  instituted  by  an  attach- 
ment or  order  to  show  cause,  will  be  deemed  to  have  been  waived  unless  it  is 
taken  at  the  Special  Term. 
An  order  adjudging  a  person  guilty  of  contempt  and  commanding  him  to  pay  a 
fine  for  a  certain  amount  and  providing  that  he  be  committed  to  jail  unless  be 
pays  said  fine,  together  with  the  sherifiTs  fees,  should  be  modified  by  striking 
therefrom  the  provision  as  to  the  sheriff's  fees,  where  it  appears  that  the 
amount  of  such  fees  was  not  fixed  by  the  order  nor  made  a  part  of  the  fine. 

Appeal  by  the  defendant,  Frank  H.  Leonard,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  30th 
day  of  January,  1905,  adjudging  the  defendant  guilty  of  contempt 
in  having  disobeyed  an  order  in  proceedings  supplementary  to  exe- 
cution and  imposing  a  fine  for  said  contempt. 

liichard  W,  NewJudl  {George  W,  Martin  with  him  on  the 
brief],  for  the  appellant. 

J,  Stewart  Jioss,  for  the  respondent. 

WiLLABD  BaBTLETT,  J.  I 

The  proof,  as  I  understand  it,  clearly  establishes  the  fact  that  the 
defendant,  after  service  upon  him  of  the  restraining  orders  in  sup- 
plementary proceedings,  paid  out  of  his  bank  account  a  sum  in 
excess  of  the  amount  of  the  fine  which  has  been  imposed  upon  him 
by, the  order  appealed  from.  The  court  below  was  right,  therefore, 
in  adjudging  him  guilty  of  contempt  and  in  imposing  that  fine  if 
the  proceedings  supplementary  to  execution  were  properly  insti- 
tuted and  were  maintainable  by  Frank  W.  Boyer,  the  assignee  of 
the  judgment,  who  is  the  respondent  in  this  court.  The  affidavit 
upon  which  the  first  order  in  supplementary  proceedings  was 
granted  was  made  by  Mr.  J.  Stewart  Koss,  the  attorney  for  the  plain- 
tiff in  tlie  action  in  which  the  judgment  was  obtained.  In  that  affi- 
davit tlie  fact  that  Mr.  Boyer  was  the  owner  of  the  judgment  was 
not  disclosed.  It  was  subsequently  made  to  appear,  however,  by 
the  affidavits  of  Mr.  Boyer  and  Mr.  Ross  that  Mr.  Boyer  was  tlie 
assignee  of  the  judgment  in  the  action  and  that  the  supplementary 
proceedings  had  really  been  instituted  by  Mr.  Kose  in  behalf  of  Mr. 
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Boyer,  altliougk  in  the  name  of  the  plaintiff.  This  course  on  the 
part  of  the  assignee  is. sanctioned  by  aathority  and  affords  the  jndgf 
oient  debtor  no  just  ground  of  complaint.  {Boss  v.  C.lv^sman^  3 
Sandf.  676.) 

The  proceeding  to  punish  the  defendant  for  contempt  was 
brought  before  the  court  by  means  of  a  notice  of  motion,  whereas 
it  should  have  been  instituted  by  an  attachment  or  an  ordpr  to  show 
cause,  imder  section  2269  of  the  Coda  of  Civil  Procedure  (Sandf  ord 
V.  Sandf ord^  40  Ilun,  540) ;  but  this  objection  was  not  taken  at  the 
Special  Term  and  must,  therefore,  be  deemed  to  have  been  waived. 
{WiUon  v.  Greig,  12  Wkly.  Dig.  73.) 

The  order  adjudging  the  defendant  guilty  of  contempt  and.  com- 
manding him  to:  pay  $091.18  should  be  affirmed  except  in  one 
respect.  The  last  clause  provides  for  the  commitment  of  the 
defendant  unless  he  pays  said  fine  together  with  the  fees  6f  the 
sheriff  of  Kings  couaUy.  The  amount  of.  tlieae.fees  ia  not  fixed  by 
the  order,  nor  are  they  made  a  part  of  the  flna  Honee^  the  defend- 
ant cannot  be  required  to  pay  them  as  a.  condition  of  the  non- 
enforcement  of  that  portion  of  the  order  wliich  provides  for  his 
commitment. 

The  order  must,  therefore,  be  modified  by  strikuig  out  from  the 
last  paragraph  the  words  "  together  with  tlie  fees  of  said  sheriff,'' 
and  as  modified  it  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Woodward,  Jbnks,  Kioh  and  Miller,  JJ.,  conewrred. 

Order  modified  as  directed  in  the  opinion  of  Bartlett,  J.,  and 
88  modified  affirmed,  with  ten  dollars  costs  and  disbursements. 

Alpp.  DiF.— YoL.  Gil;        24 
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Emma  C.  Kene,  as  Executrix,  etc.,  of  Cornelius  E.  Eene,  Deceased, 
Eespondent,  v.  Rosalie  L.  Hill,  Individually,  and  Meetil  Lui- 
KEET  and  Leopold  A.  Weill,  as  Trustees  under  a  Deed  of  Trust 
from  KosALiE  Hill,  Appellants. 

Creditor's  action  to  set  aside  a  wluntary  trust  created  by  the  judgment  dd>torfor  her 
own  benefit — an  ansu>er  th/U  the  income  is  inmffidentfor  ?ier  support  is  frivolous 
— affldavits  not  considered  on  a  motion  for  Judgment  on  a  frivolous  pleading. 

Where,  in  an  action  brought  to  reach  the  beneficial  interest  of  the  defendant  in  a 
voluntary  trust  wliich  she  had  crtoted  for  her  own  benefit,  the  defendant  inter- 
poses an  answer  alleging  that  the  rents  of  the  premises  which  were  the  subject 
of  the  trust,  after  paying  therefrom  the  interest  on  the  mortgage,  the  taxes, 
repairs  and  insurance,  were  wholly  insufficient  for  the  proper  support  and 
maintenance  of  the  defendant  and  that  there  was  no  surplus  income  derived 
from. the  said  premises,  the  plaintiff  is  entitled  to  judgment  on  the  ground 
that  the  answer  is  frivolous. 

Upon  a  motion  for  Judgment  upon  a  pleading  as  frivolous,  statements  contained 
in  affidavits  cannot  be  considered. 

Appeal  by  the  defendants,  Rosalie  L.  Hill,  individually,  and  others, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSee  of  the  clerk  of  the  county  of  "Westchester  on 
the  26th  day  of  October,  1904,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Kings  County  Special  Term. 

William  Z.  Snyder^  for  the  appellants. 
Clarence  Z.  Barber^  for  the  respondent. 

WiLiJLBD  Bartlett,  J. : 

The  judgment  appealed  from  was  rendered  against  the  defendants 
Mertil  Luikert  and  Leopold  A.  Weill  on  account  of  their  failure  to 
answer  herein ;  and  against  the  defendant  Rosalie  L.  Hill  on  the 
ground  that  her  answer  was  frivolous.  In  opposition  to  the  motion 
for  judgment  it  was  contended  that  the  Supreme  Court  was  pre- 
cluded from  entertaining  it  by  reason  of  a  stay  of  proceedings  in 
bankruptcy  in  the  United  States  District  Court ;  but  we  think  that 
the  learned  judge  at  Special  Term  was  right  in  holding  that  the 
stay  had  expired. 

The  motion  for  judgment  upon  the  answer  of  the  defendant 
Rosalie  L.  Hill  as  frivolous  was  properly  granted.     The  plaintiflE 
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flought,  under  the  doctrine  of  Schenck  v.  Barnes  (166  N.  Y.  316)  to 
reach  the  beneficial  interest  of  that  defendant  in  a  voluntary  trust 
which  she  had  created  for  herself,  and  the  complaint  contained 
appropriate  allegations  setting  out  a  cause  of  action.  The  answer 
contained  no  averments  sufficient  to  constitute  a  defense.  It  is  true 
that  in  the  4th  subdivision  thereof  the  defendant  alleged  that  the 
rents  of  the  premises  which  were  the  subject  of  the  trust,  after  pay- 
ing therefrom  the  interest  on  the  mortgage,  the  taxes,  repairs  and 
insurance,  were  wholly  insufficient  for  the  proper  support  and  main- 
tenance of  the  defendant  and  that  there  was  no  surplus  income 
derived  from  the  said  premises.  This  might  be  enough  to  raise  an 
ifisne  if  accompanied  by  an  averment  that  the  trust  had  been  created 
by  some  person  other  than  the  judgment  debtor ;  but  there  is  no 
Buch  averment  in  the  answer,  and  upon  a  motion  for  judgment 
upon  a  pleading  as  frivolous  statements  contained  in  affidavits  can- 
not be  considered.  *  {Dancd  v.  Ooodyea/r  Shoe  Machinery  Co.y  67 
App.  Div.  498.) 
We  think  that  the  plaintiff  is  entitled  to  an  affirmance. 

WooDWABD,  Jenks,JRioh  and  Miller,  JJ.,  concurred. 

Judgment  overruling  answer  as  frivolous  affirmed,  with  ten  dol- 
lars costs  and  disbursements. 


In  the  Matter  of  the  Application  of  Joseph  H.  Adolph  and  Others 
to  Lay  Out  a  Highway  in  the  Town  of  Highlands,  Orange  County, 
and  for  the  Assessment  of  Damages  Therefor. 

Joseph  H.  Adolph  and  Others  for  the  Motion ;  Esek  C.  Carpen- 
ter, Property  Owner,  in  Opposition. 

Highway  leu  tJian  three  rods  in  tndth  —  when  the  approval  of  the  County  Court  and 
of  the  Appellate  Division  is  necessary. 

Section  90  of  the  Highway  Law  (Laws  of  1890,  chap.  568)  as  it  existed  prior  to 
1895,  provided  that  no  highway  should  be  laid  out  less  than  three  rods  in  width 
without  the  consent  of  the  interested  landowners,  unless,  among  other  things, 
the  approval  of  the  County  Court  and  the  Appellate  Division  was  obtained. 

By  chapter  508  of  the  Laws  of  1895  the  £ttid  section  was  amended  by  adding 
thereto  the  following  clause:  ''In  case  the  highway  to  be  laid  out  shall  consti- 
tute an  extension  or  continuation  of  a  public  highway  already  in  use,  and  shall 
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nol;^  <M-to fiuofa  new  pordoiv  exceed  luri.f  a  mile' ini  length,  the •  commisaioiien 
may  lay  out  such  extensioa  or  coatimiation,  o£  a  width  of  leas  than;  three  lods, 
provided,  however,  that  it  be  not  less  than  the  widest  part  of  the  highway  of 
which  it  is  an  ext^ision  or  continuation.  In  such  case  the  commissioners  shall 
speerfy  in  their  cerdficnte^he  precise  wMtti.  of  the  new~  portion  of  such  hi^? 
way,  and  shall  ceEtify  that  each  width  is. as  greiil  at  leaolL&acthe  wvlest  partxyf 
the  highway  of  which.it  is. a  eontinoatioji  or  axteosioo." 

Held,  that  under  the  section,  as  amended,  the  comHiissioners  may  not  Jay  out  a 
highway  less  than  three  rods  in  width  without  the  approval  of  the  County 
Court -and  the  Appellate  Division,  except  in  the  case  of  the  extension- of  a 
fa]gli:fe^sT  «lre«d7' in  use- in  whiohj  case  the  highrway  t^  he  laid  oufr  nmstx^onn 
mitbin  the  teniis.oC  tlie;p^visiDQ.addfld  by  the  ameBdmeot  of  .1805; 

Scmble,  that  if  the  highway  to  be  laid  outdoes  come  within  .the . teems  ( of  the- 
provision  added  by  the  amendment  of  1895,  the  approval  of  the  CountyXourt 
and  of  the  Appellate  Division  need  not  be  obtained. 

Motion  by  Joseph  H.  Adolp^i  and  othecs,  iiodar  stction.dO  of  tha- 
Hig^iwAjr  Law,  to  eouJirm.an  order,  of  ithe  County  GoudrofrOBanga 
cowity,  entered. iir  the  o£ce  of  .tlia  clerk  of  the  ooaniiy  q£.  Orange 
in  December,  1904,  directing  the  laying  out  of  a  hig^nwi^  lew  than 
three  rods  in  widtk. 

A,  II.  F.  Seeger^  for.  the  motion. 

R,  HI  Bamett;  in  behalf  of  Esek  C.  Carpenter;  property- owner, 
opposed. 

WiLLABD  BARTLErr,  J. : 

Tlie<  proposed  highway  to  which  this,  proceeding  relates  is. Jess 
tlian  three. rodsi in  width^  being  twenty-one  feet  eleren  iueiies  wide 
on  the  south  end  and  forty-three  feet  siic  inches  wide  on  the  nortli 
end.  Its  length  is  about  one  hundred  and  seventy  feet ;  and  it  will, 
constitute  an  extension  or  continuation  of  a  public  highway  already 
in  use,  the  widest  part  of  which  is  fifty  feet  in  width. 

This  application  is  m«dfi  uBder  jaection  90  of  the  Highway  Law 
(Laws  of  1890,  chap.  568,  as  amd.  by  Laws  of  1895,  chap.  508). 
That  seotiioa  is  entitled/^  Limitations  upon  laying  out  highways.^' 
It  begins  with  a  series  of  oonditionBl  prohibitions.  Thus,  it  provides 
that  no  highway  shall  be  laid  out  less  than  three  rods  in  width,  nor 
through  an  orchard,  or  garden,  or  vineyard  of  certain  specified  ages^ 
nor  througli  buildings^  or  trade  or  maanfacturing  fixtures  or  erec- 
tkfiB,  or  yards  or  iudosBireB  neoessary  to  the  use  and  enjoymenit 
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tliereof,  withont  the  consent  of  the  owner  or  owners  thereof,. unless 
certain  proceedings  are.  had  as  prescribed  farther  on  in  the  fiecticm. 
The  proceedings  comprise  a,  certificate  of  the  eonunissioners  of  high- 
ways showing  that  the  pabUc  interest  will  be  greatly  promoted  by 
the  laying  out  and  opening  of  such  liighway  ;  the  certiiicate  of  the 
eoinmissionefs  appointed  by  the  Connty  Coni*t  that  tlie  proposed 
highway  is  necessary;  a  liearing  before  the  Connty  Court  upon,  a 
specified  notice ;  an  order  of  the  County  Court  declaring  tlie  higli- 
way  to  be  necessary  and  proper,  and  directing  it  to  be  laid  out  and 
opened  ;  and  a  confirmation  of  such  order  of  the  Connty  Cwirt  by 
the  General  Term  (now  the  Appellate  Division)  of  the  -Supreme 
Court. 

It  will  be  observed  that  a  proceeding  under  section  90  of  the 
Highway  Law  differs  from  an  ordinary  proceeding  under  sections 
82  to  89,  inclusive,  as  amended,*  for  the  alteration,  discontinuance  or 
laying  out  of  a  highway  wltere  the  land  desired  is  not  dedicated  to  the 
town  for  highway  purposes  and  not  released  by  the  owners.  In  such 
a  proceeding  a  decision  by  the  County  Court,  under  section  89  (as 
amd.  by  Laws  of  1899,  chap.  703,  and  Laws  of  1904,  chap.  853). is 
final,  and  the  order  of  the  County  Court  is  not  brought  before  the 
Appellate  Division  as  a  matter  of  coarse,  bat  may  be  brought  here 
for  review  upon  ap|>eal  only  ''  upon  questions  affecting  jurisdiction, 
and  rulings  and  exceptions  made  and  taken  upon  the  hearing  before 
the  comnussioners."  Section  90,  on  the  other  liand,  downi  to  the 
last  two  sentences,  which  were  added  in  1895,  and  which  will  pres- 
ently be  discussed  more  particularly,  relates  only  to  highways  of  a 
special  character;  that  is  to  say,  highways  the  opening  of  ^hich  is 
expressly  prohibited  without  the  consent  of  the  owner  or  owners  of 
the  land  or  erections  thereon  necessary  to  be  taken,  or  unless  there 
fihall  first  have  been  obtained  not  only  the  approval  of  the  Connty 
Court  but  the  approval  of  the  Appellate  Division.  As  that  section 
stood  before  1895,  it  prohibited  the  highway  commissioners  of  a 
towji  from  laying  out  any  highway  less  than  three  rods  in  width 
without  the  approval  of  both  these  tribunals.  At  that  time  the 
power  of  the  County  Court  of  Orange  county  and  the  power  of  the 
General  Term  of  the  Supreme  Court,  which  has  been  succeeded  by 

♦See  Laws  of  1894,  chap.  834;  Laws  of  1897,  chap.  844;  Laws  of  1899,  chap. 
706;  Laws  of  1901,  chap.  441,  aad  Laws  of  1904,  chap.  858.— [Rbp. 
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this  court,  to  approve  the  laying  out  of  such  a  highway  as  that  to 
which  the  present  proceeding  relates,  was  not  open  to  qnestion. 

That  power  is  now  questioned,  however,  under  the  last  two  sen- 
tences of  the  section,  which  were  added  by  chapter  508  of  the  Laws 
of  1895,  and  are  as  follows:  ^^In  case  the  highway  to  be  laid  out 
shall  constitute  an  extension  or  continuation  of  a  public  highway 
already  in  use,  and  shall  not,  as  to  such  new  portion,  exceed  lialf  a 
mile  in  length,  the  commissioners  may  lay  out  such  extension  or 
continuation,  of  a  width  of  less  than  three  rods,  provided,  however, 
that  it  be  not  less  than  the  widest  part  of  the  highway  of  which  it 
is  an  extension  or  continuation.  In  such  case  the  commissioners 
shall  specify  in  their  certificate  the  precise  width  of  the  new  portion 
of  such  highway,  aAd  shall  certify  that  such  width  is  as  great  at 
least  as  the  widest  part  of  the  highway  of  which  it  is  a  continua- 
tion or  extension." 

The  figures  which  I  have  given  at  the  beginning  of  this  opinion 
show  that  the  proposed  highway  falls  precisely  within  the  terms  of 
these  provisions.  It  is  to  be  an  extension  or  continuation  of  a 
public  highway  already  in  use ;  the  new  portion  does  not  exceed 
half  a  mile  in  length ;  the  extension  or  continuation  is  to  be  less 
than  three  rods  wide,  and  the  new  portion  is  to  be  less  than  the 
widest  part  of  the  liighway  of  which  it  is  an  extension  or  continua- 
tion. It  is  contended  that  the  prohibition  contained  in  the  last  two 
sentences  of  section  90,  above  quoted,  was  intended  to  operate  not 
only  upon  the  general  power  of  the  commissioners  of  highways  of  a 
town  in  laying  out  new  highways,  but  also  to  limit  the  power  of  the 
County  Court  and  of  this  court  and  to  forbid  the  laying  out  of  any 
extension  such  as  is  referred  to  in  these  sentences  except  in  accord- 
ance with  the  limitation  therein  prescribed,  no  matter  whether  the 
laying  out  of  such  extension  received  the  approval  of  the  courts 
or  not. 

It  does  not  seem  to  me  that  this  is  a  fair  or  true  construction  of 
the  amendment.  I  think  that  the  two  sentences  added  to  section 
90  in  1895  are  to  be  considered  with  the  prohibition  at  the  begin- 
ning of  that  section  to  the  effect  that  no  highway  shall  be  laid  out 
less  than  three  rods  in  width,  unless  ordered  by  the  County  Court, 
etc.,  and  as  qualifying  the  same.  That  prohibition  is  a  limitation 
upon  the  power  which  the  commissioners  of  highways  would  other- 
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wise  possess  nnder  previous  sections  of  the  statute.  It  applies  to 
the  action  of  the  commissioners  and  not  to  the  subsequent  action  of 
the  County  Court  or  the  Appellate  Division.  Thus  construed,  the 
meaning  of  the  section  as  a  whole,  so  far  as  it  relates  to  sucli  a  pro- 
posed highway  as  that  in  question  here,  is  that  the  commissioners 
may  not  lay  out  a  highway  less  than  three  rods  in  width  without 
tiie  approval  of  the  County  Court  and  the  Appellate  Division, 
except  in  the  case  of  an  extension  of  a  public  highway  already  in 
use,  which  they  may  lay  out  with  a  width  of  less  than  three  rods, 
provided  that  width  be  not  less  than  the  widest  part  of  the  highway 
to  be  extended.  They  may  lay  out  such  an  extension  upon  the  pre- 
scribed condition  without  it  being  necessary  to  take  the  other  legal 
proceedings  provided  for  in  section  90,  but  if  they  lay  out  a  high- 
way less  than  three  rods  in  width,  which  does  not  constitute  such  an 
extension  or  does  .not  fulfill  the  condition  that  it  shall  be  as  wide  as 
the  widest  part  of  the  extended  highway,  then  their  action  comes 
within  the  purview  of  the  previous  portion  of  section  90,  and  the 
approval  of  the  County  Court  and  of  the  Appellate  Division  is 
necessary  to  make  it  effective. 

If  these  views  are  correct  the  opposition  to  the  motion  is  not 
well  founded  and  the  application  should  be  granted. 

Woodward,  Jenks,  Kich  and  Milleb,  JJ.,  concurred. 

Motion  to  confirm  order  of  the  County  Court  of  Orange  county 
granted. 


Samuel  B.  MagDonald,  an  Infant,  by  Chables  H.  MaoDonald,  his 
Guardian  ad  Litem,  Eespondent,  v,  Winghesteb  KEPEATiNa 
Arms  Company,  Appellant. 

Action  in  tort  for  a  breeteh  of  warranty  ofgoodM. 

An  action  upon  the  case  in  tort  wiil  lie  for  the  breach  of  a  wariantj  of 
merchandise. 

Appeal  by  the  defendant,  the  Winchester  Repeating  Arms  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  "Westchester 
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Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Westchester  on  the  &th  day  of  January,  1905,  denying  the 
defendant's  motion  for  an  order  requiring  plaintiff  to  make  the  com- 
plaint more  deiiuite  and  certain. 

C.  iT.  Bovee^  for  the  appellant. 

George  W,  Elhina  {James  M,  Hunt  with  him  on  tlie  brief],  for 
the  respondent. 

WiLLARD  BaRTLETT,  J.  I 

The  avowed  purpose  of  this  motion  is  to  compel  the  plaintiff  to 
state  whether  the  cause  of  action  set  out  in  the  complaint  is  a  cause 
of  action  upon  contract  or  a  cause  of  action  in  tort.  We  think  that 
this  is  an  action  upon  the  case  in  tort  for  a  breach  of  a  warranty  of 
goods,  and  that  the  court  below  was  right  in  denying  the  motion, 
inasmuch  as  all  the  allegations  of  the  complaint  are  appropriate  to 
the  statement  of  a  cause  of  action  in  a  suit  of  this  character.  (See 
Shij>pen  V.  Bowen^  122  TJ.  S.  575.)  In  the  case  cited  it  is  said  to 
be  now  well  settled,  both  in  English  and  American  jurisprudence, 
that  either  case  or  assumpsit  will  lie  for  a  false  warranty. 

The  application,  so  far  as  it  sought  a  bill  of  particulars  before 
issue,  was  also  properly  denied,  the  rights  of  the  defendant  being 
adequately  protected  by  the  leave  which  was  granted  in  the  order 
appealed  from  to  renew  this  part  of  the  motion  after  the  joinder  of 
isBue. 

The  order  should  be  affirmed. 

Woodward,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Majiy  p.  Cushman,  as  Executrix,  etc,  of  Thomas  H.  Cushmak, 
Deceased,  Appellant,  v.  Habry  C.  Cushmai^,  Individually  and  as 
ExecHtor,  etc.,  of  Padx  Cuahman,  Deeeased,  and  as  Administra- 
tor T>e  Bonis  Non,  etc.,  of  Kobert  S.  Cushman,  Deceased,  and 
Rekecoa  W.  Sypheb,  Eespondents,  Impleaded,  with  Others, 
Defendants. 

Will — a  praviHan  giving  executors  dkcrvtionary  power  to  decide  whether  the  bene- 
ficiary of  a  truet  is  of  good  moral  habits,  and  in  stioh  earn  to  pofg  oeer  the  trust 
fuTtd  to  Mm,  does  not  contemplate  cm  arbitrary  or  capridotLs  exercise  of  the  power 
'SO  oonf erred —  right  of  one  of  the  eiseeutare  to  exercise  such  discretion. 

Robert  S.  Cushman,  by  his  will,  bequeathed  his  residuary  estate  to  his  executors 
in  trust  to  pay  the  income  thereof  to  his  three  sons  until  the  youngest  son 
should  attain  the  age  of  twenty -five  years  or  would,  if  living,  have  attained 
that  age.  The  will  then  continued  as  follows :  "  And  upon  the  happening  of 
that  event,  I  order  and  direct  the  executors  hereinafter  mentioned  of  this  my 
will,  to  divide  my  said  estate  into  as  many  equal  parts  or  shares  as  there  shall 
then  be  living  of  my  said  three  sons  above  mentioned,  and  one  of  which  said 
equal  shares  or  parts  I  then  order  and  direct  shall  be  paid  to  each  of  said  three 
sons  or  to  the  survivors  or  survivor  of  them,  by  my  said  executors  subject  to 
the  provisions  hereinafter  mentioned.  Provided,  however,  that  such  sons  are 
then  or  shall  at  that  time,  be  of  ^ood  moral  habits  and  shall  be  in  the  judg- 
ment of  my  said  executors  competent  to  take  charge  of  and  prudently  use, 
manage  and  dispose  of  such  shares  so  respectively  to  them  bequeathed,  in  my 
said  residuary  estate,  but  in  case  my  said  sons  or  either  of  them,  shall  at  the 
time  or  period  above  mentioned  when  the  youngest  shall  so  have  attained  to 
the  age  of  twenty-five  years,  be  of  so  immoral,  prodigal  or  improvident  habits 
and  character,  as  shall  render  him  or  them  or  either  of  them  incompetent  to 
properly  and  prudently  use  and  manage  such  share  or  shares  of  my  estate  in 
the  Judgment  and  opinion  of  my  said  executors,  I  do  then  and  in  such  case 
order  and  direct  my  said  executors  to  withhold  from  such  son  or  sons  his 
share  or  portion  aforesaid  and  to  retain  the  same  in  tUe  possession  of  my  said 
executors  as  trustees  thereof  to  continue  to  collect  and  receive  the  income 
annually  or  oftener  accruing  upon  such  share  or  shares  so  withheld  and 
retained,  and  to  pay  over  or  in  their  discretion  to  apply  such  annual  income  to 
the  use,  maintenance  and  support  of  such  son  or  sons,  from  whom  such  share 
or  shares  is  or  may  be  withheld  as  aforesaid,  in  each  and  every  year,  during 
the  lifetime  of  such  child  or  children,  and  in  case  of  the  death  of  such  child  or 
of  either  of  such  children  or  of  either  of  my  said  three  children  leaving  no 
lawful  issue  surviving  before  receiving  actual  possession  of  his  share  or  por- 
tion aforesaid  of  my  estate,  then  and  in  such  case,  I  give  and  bequeath  the 
share  or  portion  of  such  child  or  children  so  dying  to  my  brother  Paul  and  to 
his  heirs  forever,  but  otherwise  then  to  the  lawful  issue  of  such  of  my  children 
as  may  ^ie  leaving  such  lawful  issue  him  or  them  sui-viving.    But,  I  d? 
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further  hereby  expressly  provide  and  it  is  my  will  that  in  case  either  of  my 
said  sons,  who  shall  or  may  be  incompetent  at  the  period  above  mentioned  in 
the  judgment  of  my  executors  to  receive  and  properly  manage  his  share  or 
portion  of  my  estate,  shall  at  any  time  afterwards  so  reform  his  habits  and  so 
conduct  himself  as  to  render  him  in  the  judgment  of  my  said  executors  compe- 
tent to  manage  and  prudently  use  and  dispose  of  his  said  share  or  portion  of  my 
estate,  that  then  and  in  such  case  my  said  executors  shall  be  at  liberty  in  their 
discretion  to  pay  over  and  transfer  such  share  to  such  son  or  sons  absolutely. 
It  is  hereby  expressly  declared  to  be  my  desire,  wish  and  intention  to  vest  my 
said  executors  and  their  survivor  with  the  discretion  of  judging  in  regard  to 
the  capacity,  moral  character  and  habits  of  my  said  sons  in  respect  to  their 
competency  respectively,  to  properly  and  prudently  manage  and  dispose  of 
their  respective  shares  in  my  residuary  estate,  and  to  withhold  the  said  princi- 
pal of  said  shares  from  either  or  any  or  to  convey  and  transfer  the  same  to 
either  or  any  of  my  said  sons,  as  the  exercise  of  their  sound  discretion  and 
honest  judgment  in  the  premises  shall  deem  fit  and  proper  and  in  accordance 
with  my  will  herein  expressed  in  regard  to  my  sons,  but  neither  of  my  said 
executors  shtill  in  any  manner  be  held  liable  for  any  error  of  judgment  in  the 
premises." 

The  will  nominated  Theodore  Townsend  and  Henry  Martin  executors,  but  by  a 
codicil  to  the  will  the  testator  revoked  such  nomination  and  appointed  his 
brother,  Paul  Cushman,  and  S.  O.  Shepard  sole  executors.  Letters  testa- 
mentary under  the  will  were  issued  only  to  Paul  Cushman.  The  testator*s 
youngest  son,  Thomas  H.  Cushman,  died  in  1898  at  the  age  of  forty-four  years 
without  having  received  his  share  of  the  trust  estate. 

In  an  action  brought  by  the  sole  legatee  of  the  said  Thomas  H.  Cushman  to 
recover  his  share  of  the  trust  estate,  the  complaint  alleged:  '*Tbat  the  plain- 
tiff's husband,  Thomas  H.  Cushman,  attained  the  age  of  twenty-five  years  in 
or  about  the  year  1879,  and  prior  to  the  death  of  said  Paul  Cushman  and  down 
to  the  time  of  his  own  death,  was  of  good  monil  habits  and  competent  to 
receive,  take  charge  of  and  to  properly  and  prudently  use,  manage  and  dispose 
of  the  entire  share  bequeathed  or  intended  to  be  bequeathed  to  him  under  the 
will  of  his  father,  Robert  S.  Cushman,  not  only  in  fact,  but,  as  plaintiff  is 
informed  and  believes,  also  in  the  judgment  of  the  said  Paul  Cushman  shortly 
before  his  death,  and  the  said  Thomas  H.  Cushman  was  not  then  of  such 
immoral,  prodigal  or  improvident  habits  and  character  as  to  render  him  incom- 
petent in  fact  or  in  the  judgment  of  the  executors  of  the  will  of  Robert  8. 
Cushman  to  properly  and  prudently  use  and  manage  his  share  of  said  estate." 

Held,  that  the  complaint  was  not  demurrable; 

That,  assuming  that  Paul  Cushman,  although  appointed  by  the  codicil  and  acting 
without  the  co-operation  of  the  other  executor  named  therein,  could  lawfully 
exercise  the  discretionary  power  provided  for  in  the  residuary  clause  of  the 
will  of  Robert  8.  Cushman,  he  could  not  properly  withhold  Thomas  H.  Cush- 
man's  share  if  the  facts  alleged  in  the  complaint  were  true; 

That  the  discretion  conferred  upon  the  executors,  although  extensive  in  scope 
and  effect,  did  not  contemplate  an  arbitrary  or  capricious  exercise  of  power; 
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That  it  was  oaly  if  they  adjudged  the  facts  to  be  adverse  to  a  favorable  estimate 
of  the  character  and  competency  of  the  beneficiaries  lliat  they  were  to  with- 
hold the  principal  of  the  shares  of  such  beneficiaries; 

That  the  sole  executor  did  not  have  authority  to  withhold  the  share  of  Thomas 
H.  Cushman,  when  it  was  not  only  the  fact  that  the  said  Thomas  H.  Cushman 
was  competent  and  of  good  moral  character,  but  it  was  also  the  fact  that  such 
was  the  judgment  of  the  said  executor. 

Appeal  by  the  plaintiff,  Mary  F.  Cnshman,  as  executrix,  etc.,  of 
Thomas  H.  Cushman,  deceased,  from  an  interlocutory  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  Harry  C.  Cushman 
and  Rebecca  W.  Sypher,  entered  in  the  oflSce  of  the  clerk  of  the 
county  of  Kings  on  the  17th  day  of  August,  1904,  upon  the  decision 
of  the  court,  rendered  after  a  trial  at  the  Kings  County  Special 
Term,  sustaining  the  said  defendants'  separate  demurrers  to  the 
plahitilFs  complaint. 

Frederick  Seymour  [Louis  N.  Whealton  with  him  on  the  brief], 
for  the  appellant. 

James  K  Tracey  [Frederick  Townaend  with  him  on  the  brief], 
for  the  respondents. 

WiLLAED  BaRTLETT,  J.  ! 

The  plaintiff  is  the  sole  executrix  of  Thomas  H.  Cushman.  In 
this  suit  she  seeks  to  recover  a  trust  estate  created  for  the  benefit  of 
her  late  husband  by  the  will  of  his  father,  Robert  S.  Cushman. 

By  the  8th  clause  of  his  will  Robert  S.  Cushman  devised  and 
bequeathed  his  residuary  estate  "  to  the  executors  hereinafter  named 
and  appointed  of  this  my  last  will  and  testament,"  in  trust  to  con- 
vert the  same  into  money  and  invest  the  proceeds,  and  out  of  the 
income  to  pay  $200  a  year  to  a  brother  of  the  testator  for  life,  and 
to  pay  the  remaing  income  (the  whole  after  the  death  of  the  brother) 
to  the  testator's  three  sons,  Oliver  J.  Cushman,  John  T.  Cushman 
and  Thomas  H.  Cushman,  until  the  testator's  youngest  child  should 
attain  the  age  of  twenty-five,  or  would  if  living  have  attained  that 
age.  The  will  continued  as  follows :  "  And  upon  the  happening  of 
that  event,  I  order  and  direct  the  executors  hereinafter  mentioned 
of  this  my  will,  to  divide  my  said  estate  into  as  many  equal  parts  or 
shares  as  there  shall  then  be  living  of  my  said  three  sons  above 
mentioned,  and  one  of  which  said  equal  shares  or  parts  I  then  order 
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and  direct  shall  be  paid  to  each  of  said  three  sons  or  bo  the  saryi- 
vors  or  survivor  of  them,  by  my  said  execiitoi*s  subject  to  tlie  pro- 
visions, hereinafter  mentioned.  Provided,  however,  that  such  sons 
are  then  or  sliall  at  tliat  time,  be  of  ^ood  moral  habits  and  sliall  be 
in  the  judgoient  of  my  said  executors  competent  to  take  charge  of  And 
prudently  use,  manage  and  dispose  of  such  sharesso  respectively  to 
them  bequeathed,  in  my  «aid  residuary  estate,  but  in  case  my  said 
sons  or  either  of  them,  shall  at  the  time  or  period  above  men- 
tioned when  the  youngest  shall  so  have  attained  to  the  age  of  twenty- 
five  years,  be  of  so  immoral,  prodigal  or  improvident  habits  and 
character,  as  shall  render  him  or  them  or  either  of  them  incompe- 
tent to  properly  and  prudently  use  and  manage  such  share  or  shares 
of  my  estate  in  the  judgmerit  and  opinion  of  my  said  executors,  I 
do  then  and  in  such  case  order  and  direct  my  said  executors  to  with- 
hold from  such  son  or  sons  his  share  or  portion  aforesaid  and  to 
retain  tlie  same  in  the  possession  of  my  said  executore  as  trustees 
thereof  to  continue  to  collect  and  receive  the  income  annually  or 
oftener  accruing  upon  such  share  or.  shares  so  withheld  and  retained, 
and  to  pay  over  or  in  their  discretion  to  apply  such  annual  income 
to  the  use,  maintenance  and  support  of  such  son  or  sons,  from  whom 
such  share  or  shares  is  or  may  be  withheld  as  aforesaid,  in  each  and 
every  year,  during  the  lifetime  of  such  child  or  children,  and  in 
case  of  the  death  of  such  child  or  of  either  of  such  children  or  of 
either  of  my  said  three  children  leaving  no  lawful  issue  •scrviviag 
before  receiving  actual  possession  of  his  share  or  portion  aforesaid 
of  my  estate,  then  cmd  in  sucli  case,  I  give  and  bequeath  the  sliare 
or  portion  of  such  child  or  children  so  dying  to  my  brother  Paul  and 
to  his  heirs  forever,  but  otherwise  then  to  the  lawful  issue  of  snch  of 
my  children  as  may  die  leaving  such  lawful  issue  him  or  them  sur- 
viving. But,  I  do  further  hereby  expressly  provide  and  it  is  my 
will  that  in  case  either  of  my  said  sons,  who  sliall  or  may  be  incom- 
petent at  the  period  above  mentioned  in  the  judgment  of  my  execu- 
tors to  receive  and  properly  manage  his  share  or  portion  of  my 
estate,  shall  at  any  time  afterwards  so  reform  Ids  habits  and  so  con- 
duct himself  as  to  render  him  in  the  judgment  of  my  said  executors 
competent  to  manage  and  prudently  use  and  dispose  of  his  said  share 
or  portion  of  my  estate,  that  then  and  in  such  case  my  said  exeea- 
tors  shall  be  at  liberty  in  their  discretion  to  pay  over  and  transler 
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saeh  share  to  suck. sou  or.  sons  abeoUitelji.  It  ia  lierefay  expresely 
declared  to  be. my  desire^  wialji:  and  intention  «to  veatmy  said,  exeou- 
tois  and  thaur  survivor  with.tlie.diseretioji  of  jud^n'g  in  jreg^rd  to 
the  capacity,  moral  character  and  habits  of  my  said  sons  in  refij^ect 
to  their  competency  respectively,  to  properly  and  prudently  manage 
and  dispose  of  tli^r  respective,  shares  in  my.  residuary  estate^  and  to 
withhold  tlie  said  principal  of  said  sliares.  from  either  .or  any,  or  to 
convey  and  transfer  the  same  to  either  or  any,  of  my  said  sons^  as- 
the  exercise  of  their-sound.  discretion  and  honest  judgment,  in  the 
premises .  shall  deem  fit  and  proper  and  in  accordance  with  my  will 
herein  expressed  in  regard  to  my  sons  but  neither  of  my  said  execu- 
tors shall  in  any  manner  be  held  liable^  for  aay  error  of  judgment  in 
the  preiikises;'' 

By  thef  last .  clause  of  the  will  Tiieodore  Townsend  and  Henry 
Martin  of  Albany,  friends:  of  the  testator,  wei'e  appointed  executorsT 
Their  appointment  was  expressly  revoked  by  a .  codicil  which 
appointed. the  testator!s  brother,  Paul  Cushman.  and.S.  O.  Shepard 
of  Albany  sole  executors. in  their  place  and.stead. 

The  testator  left  him. surviving  the  three,  sons- mentioned  in  the 
will  and  for  whose  benefit  the  residuary  estate  was^  left  in  trust, 
Oliver.  J.  Ca^hman,  John. T«  Gushman  and  Thomas  H.  Cushman. 
Oliver  J..  Cushman  died  in  1886  and  John  Tu  Cushman  died  in 
1B87,  and  their  shares  in  the  residuary  estate  have  passed  to  oth^^s 
nxkler  the  residuary  clause  of  their  father's  will.  Thomas  H«  Cush- 
man, the  third  son,  plaintiff's  husband,  died  in  1898,  at  the  age  of 
forty-four,  making  his  wife  his  sole  devisee,  legatee  and  executrix* 

Letters,  testamentary  under  the  will  of.  Robert  8.  Cushman  were 
isBoed  only  to  Paul  Cushman,  hia  brotlier.  Paul  died  in  1895,  and 
the  defendant  Harry  C.  Cushixkan,  his  sole  executor,  took  possession 
not  only  of  Paul  Coshman's  estate  but.  of  all  that  part  of  the 
TCBiduary  estate  ofKobert  S;  Cushman  wliidi  had  not  been  dis- 
tributed by  Paid.  At  the  time  of  Paul  Cushman's  death  he  had  in 
lus  possession  as  executor  and  trustee  under  the  will  of  Robert  S. 
Gush  man  aeourities  worth  about  $SO,000,  which  lie  had  set  apart 
and  okimied  to  hold  in  trust  under  the  residttary  clause  of  said  will 
for  tlie  separata  benefit. of  the  plaintiff's  husband.  These  securities 
have  come  into  the. possession  and  control  of  tlie  defendant  Harry 
G,  Cushman,  with  knowledge  on  his  part  of  their  cliaractor  as  trust 
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property.  The  plaintiff  in  this  snit,  by  a  complaint  alleging  the 
foregoing  facts,  and  containing  one  other  allegation  to  which  more 
particular  attention  will  hereafter  be  directed,  prays  for  a  judgment 
that  such  securities  be  impressed  with  a  trust  in  favor  of  her  late 
huband,  Thomas  H.  Cushman,  and  that  it  be  decreed  that  he  was 
entitled  to  the  principal  and  that  the  same  vested  in  him  in  his  life- 
time, and  that  the  defendant  Harry  C.  Cushman  be  required  to 
account  for  the  same. 

The  complaint  contains  an  allegation  that  Rebecca  W.  Sypher 
and  several  defendants  other  than  Harry  C.  Cushman  claim  some 
interest  in  the  said  trust  property,  and  have  received  some  portion 
thereof  from  the  defendant  Harry  C.  Cushman. 

Harry  C.  Cushman  and  Rebecca  W.  Sypher  have  demurred  to 
the  complaint  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a,  cause  of  action.  Their  demurrers  have  been  sustained 
at  Special  Term  and  the  plaintiff  appeals. 

Several  interesting  questions  were  argued  orally  before  us  and 
are  discussed  in  the  briefs  of  counsel,  which  it  does  not  seem  neces- 
sary to  pass  upon  in  order  to  determine  this  appeal.  As  was  inti- 
mated in  the  course  of  the  argument  we  think  that  the  allegations 
contained  in  the  12th  numbered  paragraph  of  the  complaint  suffice 
to  make  out  a  cause  of  action,  when  considei'ed  together  with  all 
the  other  allegations  which  are  to  be  deemed  admitted  by  force  of 
the  demurrer.  The  12th  paragraph  reads  as  follows:  "That  the 
plaintiff's  husband,  Thomas  H.  Cushman,  attained  the  age  of  twenty- 
five  years  in  or  about  the  year  1879,  and  prior  to  the  death  of  said 
Paul  Cushman  and  down  to  the  time  of  his  own  death,  was  of  good 
moral  ha])its  and  competent  to  receive,  take  charge  of  and  to  prop- 
erly and  prudently  use,  manage  and  dispose  of  the  entire  share 
bequeathed  or  intended  to  be  bequeathed  to  him  under  the  will  of 
his  father,  Robert  S.  Cushman,  not  only  in  fact,  but,  as  plaintiff  is 
informed  and  believes,  also  in  the  judgment  of  the  said  Paul  Cush- 
man shortly  before  his  death,  and  the  said  Thomas  H.  Cushman 
was  not  then  of  such  immoral,  prodigal  or  improvident  habits  and 
character  as  to  render  him  incompetent  in  fact  or  in  the  judgment 
of  the  executors  of  the  will  of  Robert  S.  Cushman  to  properly  and 
prudently  use  and  manage  his  share  of  said  estate." 

Assuming  that  Paul  Cushman,  although  appointed  by  the.  codicil 
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and  acting  without  the  co-operation  of  the  other  executor  named 
therein,  could  lawfully  exercise  the  discretionary  power  provided 
for  in  the  residuary  clause  of  the  will  of  Robert  S.  Cushman,  he 
could  not  properly  withhold  Thomas  H.  Cushman's  share  if  the 
facts  alleged  in  this  12th  paragraph  of  the  complaint  were  true. 
The  discretion  conferred  upon  the  executors,  although  extensive  in 
scope  and  effect,  did  not  contemplate  an  arbitrary  or  capricious  exer- 
cise of  power.  It  was  only  if  they  judged  the  facts  to  be  adverse 
to  a  favorable  estimate  of  the  character  and  competency  of  the 
beneficiaries  that  they  were  to  withhold  the  principal ;  and  the  sole 
executor  had  no  longer  any  authority  to  withhold  it  from  the  plain- 
tiff's husband  when  it  was  not  only  the  fact  that  he  was  competent 
and  of  good  moral  character,  as  alleged  in  the  12th  paragraph  of 
the  complaint,  but  it  was  also  true,  as  therein  alleged,  that  such  was 
the  jtuiffment  of  the  sole  executor. 

This  view  requires  a  reversal  of  the  interlocutory  judgment.  It 
may  be  difficult  for  the  plaintiff  to  prove  the  allegations  of  the 
12th  paragraph,  but  they  suffice  to  save  the  complaint  on  demurrer. 

Jenks,  Rich  and  Miller,  JJ.,  concurred ;  Hooker,  J.,  not  voting. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  over- 
ruled, with  costs,  with  leave  to  the  defendants  to  plead  anew  within 
twenty  days  upon  payment  of  costs. 


Rosa  Absalon,  Respondent,  v.  Rudolph  Sickinger,  Appellant. 

Action  to  set  asid^  a  deed  because  of  a  false  representation  that  it  was  a  will — it 
cannot  be  sustained  on  the  ground  that  ''owing  to  her  (the  plaintiff's)  adf>anced 
age  and  the  relation  which  the  defendant  bore  to  Tier"  a  case  of  undue  influence 
loas  made  out — what  is  undue  influence. 

In  an  action  brought  to  set  aside  a  deed  executed  by  the  plaintiff,  a  woman  fifty- 
nine  years  of  age,  to  the  defendant,  her  nephew,  the  complaint  alleged  that 
the  defendant  induced  the  plaintiff  to  execute  the  deed  by  falsely  and  fraudu- 
lently reprcsentmg  to  the  plaintiff  that  the  instrument  was  her  last  will  and 
testament.  The  trial  Judge  found  that  no  such  representations  were  made  to 
the  plaintiff  at  the  time  she  executed  the  deed,  but,  notwithstanding  this  find- 
ing, gave  Judgment  for  the  plaintiff  on  the  ground  as  stated  by  him,  "owing 
to  her  advanced  age  and  the  relation  which  the  defendant  bore  to  her,  I  think 
a  case  of  undue  influence  is  made  out\" 
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JBkki,  that  Id:  the  abBCfBceol  an  amendment ^to the coa^ijiis.thsf  trial loouit  bad 
DO  power  to  gmnt  th£.plaiiitifE  relief  upoa:a.differeat'thaorjr  than,  that  stated 
ia  such  complaint; 

That,  assuming  tliat  the  Appellate  DiTisiun  might  treat  the  complaint  as  having 
been  amended  in  accotdance  with  the  eiidence,  the  plaintiff  was  not  entitled 
to  relief  on  the  Uieory  advanced  by  the  trial  judge;  as  there  was^ateolutely  no 
evidence  in  the  case  tending,  to  establish  undue  influence. 

Undue  influence  contemplates  that  the  person  upon  whom  it  is  exercised  shi^  be 
compelled  to  do  a  certain  thing  against  his  will;  that  by  reason  of  overperaua- 
sion  amounting  in  law  to  coercion  of  the  will,  the  party  shall  be  brought  to  do 
that  which  he  would  not' otherwise  have  done. 

Appeal  by  the  defendant,  Rudolph  Sickinger,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  22d  day  of  April,  1904, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  Kings 
County  Special  Term,  declaring  void  a  certain  deed  of  premises  in 
tlie  borough  of  Brooklyn,  New  York  city. 

John  F.  BrusJiy  for  the  appellant. 

liosfboell  H.  Garpefiter^  for  the. respondent. 

Woodward,  J. : 

Rosa  Absalon,  the  plaintiff  in  this  action,  was,  on  the  21st  day  of 
January,  1902^  the  owner  of  certain  pretnises  in  the.  boroii|^  of 
Brooklyn,  fully  described  in  the  complaint;  On  that  date  she  made, 
executed  and  delivered  to  the  defendant  in  this  actioin  a  full  war- 
ranty deed  of  such  premises,  without  any  immediate  payment  of  a 
consideration,  though  the  deed  recites  a  consideration  of  live  dollars, 
and  this  action  is  brought  to  set  aside  such  deed,  the  material  allega- 
tion of  the  complaint  being  as  follows :  "  That  the  plaintiff  being 
very  sick  and  feeble  and  under  the  doctor's  care,  and  not  expected  to 
live,  and  being  under  the  influence  of  morphine  ajid  by-  reason 
thereof  incapacitated  from  attending  to  bttsiueas,  tl^  defendant  on 
or  about  the  21st  day  of  January,  1902,  fraudulently  taking,  advan- 
tage of  the  plaintiff's  said  incapacity,  procured  her  to  sign  a  certain 
writing  without' paying  her  any  oonsidei*ation  ther^or,  and.  whieh 
writing  the  defendant;  Rudolph  Siefcinger,  falsely  and  fraudulently 
represented  to  the  plaintiff  to  be  her  last  will  and' testament." 

Tlie  plaintiff  is  a  woman  fifty-nine  years  of  age,  and  lias  supported 
her  invalid  hnsliand  by  conducting  a  candy  store,  and  subsequently 
by  keeping  boarders.     On  the  day  in  question  it.  is  conceded  diat 
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she  was  up  and  dreesed,  and  there  is  no  evidence  in  tlie  case  to  show 
that  she  was  under  the  inflaence  of  morphine  or  of  any  other  drag, 
and  the  plaintiff  appears  to  remember  the  details  of  tlie  meeting, 
though  there  is  some  suggestion  that  she  fainted  away  after  the  deed 
was  signed  and  remembers  nothing  after  that  time  in  referen(^  to 
the  tmnsaction.  There  is  no  dispute  that  the  plaintiff  intended  to 
give  the  defendant,  her  nephew,  who  had  lived  with  her  for  a  num- 
ber of  years,  and  who  had  received  no  compensation  for  his  services 
except  his  board  and  clothing,  the  premises  involved  in  this  action, 
and  the  only  question  of  fraud  in  the  case  is  the  alleged  represen- 
tation on  the  part  of  the  defendant  that  the  paper  wliich  the  plain- 
tiff executed  was  a  will  instead  of  a  deed.  That  is  the  essence  of 
this  action,  and  the  learned  justice  who  has  decided  in  favor  of  the 
plaintiff  concedes  in  a  memorandum  filed  that  ^^  I  think  the  plain- 
tiff's proof  falls  short  of  establishing  this  allegation.  I  believe  that 
the  witness  Benedict  told  tlie  truth,  that  he  drew  the  deed  and  read 
it  to  her  and  that  no  representations  were  made  to  her  at  the  time 
of  its  execution  that  it  was  a  will."  !Not withstanding  tliis,  the 
learned  court  found  in  favor  of  the  plaintiff,  and  explains  his  action 
as  follows  :  ^'  But  owing  to  her  advanced  age  and  the  relation  which 
the  defendant  bore  to  her  I  think  a  case  of  undue  influence  is  made 
oat.  Undue  influence  is  said  to  be  a  species  of  fraud  {Matter  of 
Smithy  96  N.  Y.  522),  and  under  the  doctrine  laid  down  in  Barnard 
V.  Gantz  (140  N.  T.  249)  and  the  case  there  cited,  in  view  of  her 
dependent  position,  the  lack  of  consideration,  and  what  appears  to 
me  to  be  the  unconscionable  result  of  depriving  her  of  this  prop- 
erty, I  think 'it  is  my  duty  to  declare  the  deed  void,  and  direct  that 
it  be  delivered  up  for  cancellation." 

There  was  no  amendment  of  the  complaint  su^ested  upon  the 
trial,  and  the  effort  of  th«  court  to  afford  relief  upon  a  different  basis 
from  that  set  forth  in  the  complaint,  while  creditable  to  an  indi- 
vidual sense  of  justice  in  the  particular  case,  is  not  in  accord  with 
the  established  practice  of  our  courts ;  the  rule  is  still  extant  that 
the  plaintiff  must  recover  wcunckmi  allegata  et  probata.  {Bright- 
son  V.  Olq/lin  Co,f  180  N.  T.  76,  81,  and  authorities  there  cited.) 
But  assuming  that  the  complaint  might  be  amended,  or  be  deemed 
to  be  amended  in  accord  with  the  evidence,  there  is  absolutely  no 
evidence  in  this  case  of  any  element  of  undue  influence.  On  the 
App.  Div.— Yol.  ClI.        25 
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contrary,  the  plaintifiPs  own  evidence  negatives  sach  a  suggestion. 
She  was  asked  by  her  counsel :  "  If  you  had  known  this  paper 
which  you  signed  was  a  deed  conveying  that  lot  to  Mr.  Sickinger 
during  your  life,  would  you  liave  signed  it  ? "  This  was  objected  to 
as  irrelevant,  immaterial  and  incompetent,  but  the  court  permitted 
the  plaintiff  to  answer,  and  she  said :  ^^  No,  I  cannot  make  any  one 
a  present  when  I  am  so  poor  myself."  Undue  influence  contem- 
plates that  the  person  shall  be  compelled  to  do  a  certain  thing 
against  his  will ;  that  by  reason  of  over  persuasion,  amounting  in 
law  to  coercion  of  the  will,  the  party  shall  be  brought  to  do  that 
which  he  would  not  otherwise  have  done,  and  the  plaintiff  says  that 
if  she  had  known  the  contents  of  the  paper  she  would  not  have 
signed  it,  so  that  there  could  have  been  no  element  of  undue  influ- 
ence in  the  matter.  If  there  was  no  false  representation  as  to  the 
character  of  the  paper,  and  the  learned  court  believes  that  there  was 
not  —  believes  that  the  attorney  who  drew  the  paper  read  it  to  her, 
just  as  he  says  he  did  —  there  is  an  entire  lack  of  the  element  of 
fraud.  '^  Undue  influence,  which  is  a  species  of  fraud,"  say  the 
court  in  Matter  of  Smith  (95  N.  Y.  516,  622),  "  when  relied 
npon  to  annul  a  transaction  inter  partes,  or  a  testamentary  disposi- 
tion, must  be  proved,  and  cannot  be  presumed.  But  the  relation  in 
which  the  parties  to  a  transaction  stand  to  each  other  is  often  a 
material  circumstance,  and  may  of  itself  in  some  cases  be  sufficient 
to  raise  a  presumption  of  its  existence.  Transactions  between  guar- 
dian and  ward,  attorney  and  client,  trustee  and  cestui  que  trusty  or 
persons,  one  of  whom  is  dependent  upon  and  subject  to  the  control 
of  the  other,  are  illustrations  of  this  doctrine."  In  the  case  at  bar, 
however,  none  of  these  relations  existed.  The  defendant  had  been 
living  apart  from  the  plaintiff  for  several  years ;  he  was  earning 
about  eighteen  dollars  per  week,  which  he  used  in  the  support  of  his 
own  family,  and  the  plaintiff,  a  self-reliant  woman,  owning  consid- 
erable property,  and  only  fifty-nine  years  of  age,  was  in  no  sense 
dependent  upon  him,  nor  does  the  evidence  disclose  any  confidential 
relations,  except,  possibly,  that  the  defendant  was  in  the  habit  of 
doing  errands  for  her,  and  it  was  he  who  had  the  deed  drawn  at  the 
request,  as  he  says,  of  the  plaintiff.  The  plaintiff  does  not  dispute 
that  she  requested  him  to  have  some  kind  of  a  paper  drawn,  but  she 
now  insists  that  it  was  to  be  a  will,  while  the  defendant,  supported 
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by  interested  and  disinterested  evidence,  claims  that  he  was  asked  to 
have  a  deed  drawn,  and  gives  the  reasons  suggested  by  the  plaintiff 
"why  she  preferred  a  deed  to  a  will.  As  the  court  does  not  believe 
that  the  defendant  was  guilty  of  misrepresentation  as  to  the  char- 
acter of  the  paper  at  the  time  of  its  execution,  and  as  the  evidence 
fails'to  establish  any  element  of  undue  influence,  there  is  no  founda- 
tion on  which  the  judgment  may  properly  rest. 

In  JSamard  v.  Oantz  (140  N.  Y.  249),  relied  upon  by  the  learned 
court,  the  party  making  tlie  transfer  was  dealing  with  her  son-in- 
law,  who  had  been  her  confidential  adviser  and  agent,  and  with  her 
own  son.  The  court  held  that  the  relations  existing  between  the 
parties  was  such  as  to  bring  them  within  the  equitable  rule  which 
casts  upon  the  parties  benefited  by  the  transaction  the  burden  of 
showing  that  the  transfer  was  voluntary  and  the  intelligent  act  of 
the  party  who  made  it,  and  that  its  nature  and  effect  were  fully 
understood.  (See  p.  256.)  In  that  case  the  woman  was  eighty 
years  of  age,  and  the  transaction  was  complicated  by  the  making 
and  execution  of  a  will  at  the  same  time,  and  the  relations  were 
undoubtedly  such  that  Mrs.  Crouse  had  a  right  to  rely  upon  their 
acting  in  absolute  good  faith.  In  the  case  now  before  us  the  plain- 
tiff injected  into  her  testimony,  and  the  learned  court  refused  to  strike 
out  on  motion,  a  declaration  to  the  effect  that  the  defendant,  while 
living  with  the  plaintiff,  "  robbed  me  so  much,  stole  so  much,  broke 
me,  I  could  not  keep  no  candy  store  any  more,"  and  while  this  was 
undoubtedly  improperly  in  the  case,  it  serves  to  show  that  the 
plaintiff  had  no  reason  to  rely  upon  the  defendant.  The  plaintiff, 
as  between  herself  and  the  defendant,  had  a  perfect  right  to  give 
away  this  property  if  she  chose  to.  There  is  no  evidence  in  the 
case  that  the  defendant  ever  made  any  request  of  her  to  give  him 
the  property,  or  that  he  ever  attempted  to  influence  her  in  its  dis- 
position. His  only  relation  to  the  transfer,  so  far  as  the  evidence 
discloses,  is  that  he  went  to  Mr.  Benedict,  at  the  request  of  the 
plaintiff,  for  the  purpose  of  procuring  the  services  of  Mr.  Benedict 
in  drawing  the  deed,  and  the  court  believed  that  Mr.  Benedict,  who 
must  be  presumed  to  be  a  reputable  member  of  the  legal  profession, 
told  the  truth  in  regard  to  what  transpired  at  the  time  of  executing 
the  deed.  Mr.  Benedict  had  performed  other  services  for  the 
plaintiff,  and  if  she  did  not  understand  the  document  or  its  pur- 
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poses,  she  has  only  herself  to  blame,  for  it  is  not  to  be  presumed  that 
Mr.  Benedict  would  have  failed  to  fairly  enlighten  her  if  she  had 
made  any  inquiries.  Certain  it  is  that  the  defendant  did  not  occupy 
such  a  confidential  relation  as  to  warrant  the  plaintiff  in  accepting  a 
deed  as  a  will,  where  the  same  was  read  over  to  her  for  the  purpose 
of  enlightening  her.  If  the  defendant  had  gone  to  her  and  pro- 
cured the  signing  and  execution  of  the  deed  under  suspicions  cir- 
cumstances, there  might  have  been  some  ground  for  the  theory  of 
undue  influence  or  fraud,  but  he  merely  sent  a  reputable  lawyer  to 
the  defendant  at  her  request,  and  it  is  impossible  to  convict  the 
defendant  of  fraud  without  involving  this  attorney,  whose  standing 
is  not  questioned,  and  who  testifies  that  the  defendant  was  bright 
and  cheerful  at  the  time  of  his  visit. 

A  careful  reading  of  the  evidence  convinces  us  that  the  plaintiff 
intended  to  convey  this  property  to  her  nephew  in  consideration  of 
his  services  during  the  time  that  he  lived  with  her,  and  for  the  pur- 
pose of  placing  it  beyond  the  power  of  her  stepson  to  reach  any 
part  of  the  same  after  her  death,  and  that  the  suggestion  of  fraud 
in  substituting  a  deed  for  a  will  occurred  to  the  plaintiff  after  the 
latter  had  formed  a  prejudice  against  the  defendant's  wife.  But,  be 
this  as  it  may,  after  the  plaintiff  made  tlie  alleged  discovery  that 
the  instrument  was  a  deed  rather  than  a  will,  she  appears  to  have 
remained  entirely  passive.  She  made  no  suggestion  of  this  alleged 
fraud  when  she  went  to  Mr.  Benedict  and  asked  him  if  he  could 
not  set  the  deed  aside,  and  she  subsequently  accepted  a  paper  signed 
by  the  defendant,  in  which  the  latter,  for  a  valuable  consideration, 
undertook,  under  specified  conditions,  to  take  care  of  plaintiff's  hus- 
band during  the  remainder  of  his  life.  She  accepted  this  with  a 
full  knowledge  of  the  facts,  if  they  were  as  she  claims,  and  this 
would  appear  rather  as  a  ratification  of  the  alleged  fraud  than  as 
an  evidence  that  tlie  defendant  was  willing  to  deprive  the  plaintiff 
of  the  means  of  caring  for  her  husband. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  final  award  of  costs. 

HiRSCHBEEO,  P.  J.,  Baetlktt  and  Milleb,  JJ.,  concurred ; 
Hooker,  J.,  not  voting. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 
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John  P.  Gehbhardt  and  Others,  Plaintiffs,  v.  John  J.  Schwartz, 

Defendant. 

AsBessment  for  taxation  —  it  should  not  include  in  one  assessment  several  parcels  of 
land  belonging  to  different  owners —  the  land  assessed  sliould  he  descnbed  by  staling 
its  amount  or  by  rtferenee  to  a  map  or  by  otfier  description  adequate  to  point 
it  out. 

Chapter  114  of  the  Laws  of  1883,  as  amended  by  chapter  163  of  the  Laws  of 
1885,  provided  that  "the  board  of  assessors  of  the  city  of  Brooklyn  sliall 
have  power  and  jurisdiction,  and  they  are  hereby  directed  and  required 
in  all  cases  where  any  tax,  assessment  or  water  rate  levied  or  imposed,  or 
attempted  to  be  levied  or  imposed,  on  any  land  in  said  city  prior  to  the  first 
day  of  July,  eighteen  hundred  and  eighty-two,  remains  unpaid  and  in  arreaca^ 
except  as  is  hereinafter  otherwise  provided,  to  examine  into  and  fix,  adjust  and 
determine  as  to  each  parcel  of  land  how  much  of  said  arrearages  ought,  in 
the  way  of  tax,  assessment  and  water  rate,  in  fairness  and  justice  now 
presently  to  be  laid,  assessed  and  charged  against  and  actually  collected  from 
said  land,  by  reason  of  any  and  all  the  matters  and  things  covered  or  attempted 
or  intended  to  be  covered,  or  done  or  attempted,  or  intended  to  be  done,  in  the 
laying  and  assessing  the  said  taxes,  assessments  or  water  rates  so  in  arrears  as 
aforesaid,  and  the  said  board,  in  dealing  with  said  arrearages  as  matters  of  fact 
according  to  their  judgment  of  what  shall  be  fair  and  just  as  hereinbefore 
directed,  shall  treat  the  same  without  regard  to  any  supposed  want  of  juris- 
diction, irregularity  or  defect  in  any  of  the  proceedings  had  for  the  levy- 
ing, imposing  or  confirming  any  of  said  taxes,  assessments  or  water  rates  so  in 
arrears." 

Section  2  of  the  said  act  provided  that  the  board  should  keep  a  record  of  its  pro- 
ceedings, '*  in  which  shall  be  entered  their  determination  as  to  the  amount  to  be 
charged  and  assessed  upon  and  against  each  parcel  of  land  as  aforesaid,  desig- 
nating the  same  by  the  block  and  lot  numbers  on  the  assessment  maps  in  their 
office,"  and,  further,  that  when  the  board  had  thus  acted  and  properly  certified 
the  result,  its  determination  should  constitute  a  valid  and  binding  tax,  assess- 
ment and  lien  upon  the  lands  so  designated  in  lieu  and  instead  of  all  outstand* 
ing  claims. 

Section  3  of  the  act  provided  that  it  should  not  be  necessary  in  the  list  of  the 
property  to  be  sold,  in  the  certificate  of  the  board  of  assessors,  in  the  adver- 
tisement of  the  sale  or  in  any  notice  to  state  the  name  of  the  owner  of  the 
premises,  nor  "to  describe  the  premises  affected  otherwise  than  by  the si^ 
block  and  lot  numbers  on  the  assessment  map  of  the  ward." 

Prom  1853  down  to  July,  1882,  four  lots  in  the  city  of  Brooklyn,  although  plotted 
upon  the  assessment  maps  of  the  city  as  separate  lots  and  known  by  different 
numbers,  were,  except  in  the  year  1862,  assessed  together  as  one  parcel.  Three 
of  said  lots  and  a  half  interest  in  the  fourth  lot  were  owned  by  one  individual. 
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while  the  remaining  half  interest  in  the  fourth  lot  was  owned  by  a  number  of 
other  individuals. 

In  January,  1886,  the  board  of  assessors  of  the  city  of  Brooklyn,  assuming  to  act 
under  the  provisions  of  the  statute  above  set  forth,  certified  that  the  just 
amount  of  the  arrearages  of  taxes,  assessments  and  water  rates  due  upon  the 
four  lots  was  a  particular  sum,  and  charged  such  sum  against  the  four  lots  as 
one  parcel. 

HBid,  that  the  assessment  for  arrearages  thus  fixed  by  the  board  of  assessors  was 
invalid  as  to  the  group  of  individuals  owning  the  half  interest  in  one  of  the 
four  lots  included  in  the  assessment,  for  the  reason  that,  in  order  to  relieve 
their  property  from  the  burden  of  the  assessment,  they  would  be  obliged  to 
pay  the  entire  assessment  levied  upon  all  four  lots; 

That  it  was  the  purpose  of  the  statute  to  require  the  board  of  assessors  to  adjust 
the  arrearages  to  each  parcel  of  land,  not  as  it  might  have  been  previously 
erroneously  assessed,  but  as  fixed  by  the  assessment  maps  of  the  city  of 
Brooklyn; 

That  it  is  a  fundamental  rule  of  taxation  that  the  property  to  be  assessed,  and 
which  may  ultimately  be  taken  or  sold  for  the  payment  of  the  taxes,  must  be 
described,  either  by  stating  the  amount  of  land  or  by  a  reference  to  a  map  or 
other  description,  so  that  the  same  may  be  surveyed  or  pointed  out. 

Submission  of  a  coDtroversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Jwmea  R.  Bowen  [^Htigh  A.  McTeman  with  him  on  the  brief], 
for  the  plaintiflFs. 

David  B.  Ogden^  for  the  defendant. 

Woodward,  J. : 

The  plaintiffs  in  this  action  claim  to  be  the  owners  in  fee,  and 
entitled  to  immediate  possession  of  a  certain  lot  or  parcel  of  land 
on  the  north  side  of  Marion  street  in  the  borough  of  Brooklyn^ 
known  as  lot  No.  32  in  block  5  on  a  map  entitled  ^^  Map  of  264 
Building  Lots  in  the  Ninth  Ward  of  the  City  of  Brooklyn."  The 
defendant  claims  a  like  ownership  and  right  to  possession  by  vir- 
tue of  a  certain  tax  sale  of  the  premises  to  the  city  of  Brooklyn, 
and  by  subsequent  conveyances,  and  the  question  presented  to  this 
court  is  whether  such  tax  sale  operated  to  divest  the  plaintiflFs  of 
their  conceded  interest  in  this  property. 

From  the  25th  day  of  November,  1863,  down  to  May  2,  1870^ 
the  premises  in  question,  together  with  lots  Nos.  34,  36  and  38  on 
said  map,  were  owned  by  and  were  in  possession  of  one  Balthasar 
Gehrhardt,  since  deceased.     For  many  years  prior  to  1887  lots  36 
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and  38  were  occupied  by  a  building  used  as  a  brewery,  lot  34 
being  vacant  and  lot  32  being  occupied  by  a  building  used  as  a 
stable.  In  the  year  last  above  mentioned  the  buildings  were  razed, 
and  since  that  time  the  lands  have  not  been  occupied  by  any 
buildings  whatever.  On  the  2d  day  of  May,  1870,  by  foreclosure 
sale,  the  title  to  lots  34,  36  and  38  and  an  undivided  one-half  inter- 
est in  lot  32  became  vested  in  one  Hiram  M.  Parker,  and  the  latter 
subsequently  deeded  the  same  to  one  Norman  F.  Howe.  By  a  deed 
dated  October  5,  1887,  and  recorded  on  the  eighth  day  of  the  same 
month,  Howe  conveyed  the  undivided  one-half  interest  in  lot  32  to 
one  John  McMahon,  together  with  the  other  lots  above  mentioned, 
and  all  of  the  interest  which  Howe  or  his  grantee,  McMahon,  may 
have  retained  in  lot  32,  subsequent  to  the  tax  sale  here  under  con- 
sideration, has  since  become  vested  in  the  plaintiff  Amanda  L.  Gilbert. 
It  is  evident  from  this  statement  of  facts  that  Balthasar  Gehr- 
hardt,  or  his  heirs,  still  owned  an  undivided  one-half  interest  in  lot 
32,  which  was  separate  and  distinct  from  the  lots  with  which  it  had 
been  previously  associated,  and  this  interest,  in  so  far  as  it  has  not 
been  divested  by  the  tax  sale  in  question,  is  now  owned  by  John 
P.  Gehrhardt,  Mary  Bretnitz,  Caroline  F.  Schmidt,  Catharine  Worth 
and  Henry  A.  Gehrhardt,  who  constitute  the  heirs  of  Balthasar 
Gehrhardt,  deceased,  and  who  are  the  plaintiffs  in  this  action. 
From  1853  down  to  the  present  lots  32,  34,  36  and  38  have  been 
plotted  upon  the  assessment  maps  of  the  city  of  Brooklyn  as  four 
separate  lots,  although  known  by  different  numbers,  yet  all  of  the 
general  taxes,  excepting  those  for  the  year  1862,  had  been  levied 
and  assessed  as  single  sums  upon  the  said  four  lots  tied  together  as 
one  parcel  down  to  July,  1882.  In  1862  the  taxes  and  water  rates 
were  assessed  upon  each  lot  separately,  and  the  case  contains  a 
schedule  showing  the  average  amounts  assessed  upon  the  several  lots 
annually,  but  in  the  view  which  we  take  of  this  case  these  facts  are 
not  material.  These  taxes,  assessments  and  water  rates  so  levied  and 
assessed  against  these  several  parcels  of  real  estate  aggregated,  with 
interest  thereon,  $3,630.73  in  July,  1882,  and  these  taxes  not  being 
available  for  the  reason  that  they  were,  with  other  taxes,  contested 
on  the  ground  of  irregularities  in  assessments,  etc.,  the  Legislature  in 
the  following  year  undertook  to  provide  a  method  of  validating  the 
taxes  and  placing  them  in  a  position  where  tliey  could  be  collected. 
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Chapter  114  of  the  Laws  of  1883  (as  amd.  by  Laws  of  1885,  cliap. 
163)  oontained  a  preamble  in  which  it  was  recited  that  "  whereas, 
arrears  of  unpaid  taxes,  assessments  and  water  rates  in  the  city  of 
Brooklyn  have  accumalated  to  an  amount  exceeding  ten  millions  of 
dollars,  and  in  some  instances  said  arrears  exceed  in  amount  the 
assessed  value  of  the  lands  aflEected  thereby ;  and,  whereas,  the  valid- 
icy  of  some  of  such  unpaid  taxes,  assessments  and  water  rates  has 
been  or  may  be  called  in  question  by  reason  of  some  irregularity, 
omission  or  defect  in  the  procedure  instituting,  laying  or  imposing  the 
same,"  and  it  was  provided  (§  1)  that  ^  the  board  of  assessors  of  the  city 
of  Brooklyn  shall  have  power  and  jurisdiction,  and  they  are  hereby 
directed  and  required  in  all  cases  where  any  tax,  assessment  or  water 
rate  levied  or  imposed,  or  attempted  to  be  levied  or  imposed,  on  any 
land  in  said  city  prior  to  the  first  day  of  July,  eighteen  hundred  and 
eighty-two,  remains  unpaid  and  in  arrears,  except  as  is  hereinafter 
otherwise  provided,  to  examine  into  and  fix,  adjust  and  determine 
as  to  each  parcel  of  land  how  much  of  said  arrearages  ought,  in  the 
way  of  tax,  assessment  and  water  rate,  in  fairness  and  justice  now 
presently  to  be  laid,  assessed  and  chained  against  and  actually  col- 
lected from  said  land,  by  reason  of  any  and  all  the  matters  and 
things  covered  or  attempted  or  intended  to  be  covered,  or  done  or 
attempted  or  intended  to  be  done,  in  the  laying  and  assessing  the 
said  taxes,  assessments  or  water  rates  so  in  arrears  as  aforesaid,  and 
the  said  board,  in  dealing  with  said  arreai*^es  as  matters  of  fact 
according  to  their  judgment  of  what  shall  be  fair  and  just  as  herein- 
before directed,  shall  treat  the  same  without  regard  to  any  supposed 
want  of  jurisdiction,  irregularity  or  defect  in  any  of  the  proceedings 
had  for  the  levying,  imposing  or  confirming  any  of  said  taxes,  assess- 
ments or  water  rates  so  in  arrears."  Section  2  of  the  same  act  pro- 
vided that  the  board  should  keep  a  record  of  its  proceedings,  '^  in 
which  shall  be  entered  their  determination  as  to  the  amount  to  be 
charged  and  assessed  upon  and  against  each  parcel  of  land  as  afore- 
said, designating  tlie  same  by  the  block  and  lot  numbers  on  the 
assessment  maps  in  their  ofiice."  And  it  was  further  provided  in 
said  section  that  when  the  board  had  thus  acted  and  properly  certi- 
fied the  result  its  determination  should  constitute  a  valid  and  bind- 
ing tax,  assessment  and  lien  upon  the  lands  so  designated  in  lieu  and 
instead  of  all  outstanding  claims,  etc.     This  act,  as  was  said  of  a 
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similar  statute  in  TroTobridffe  v,  Horan  (78  N.  Y.  439, 443),  "  seems 
to  liave  been  designed  as  a  Iiealing  balm  for  all  the  ills  under  whicli 
Long  Island  City  had  been  suffering,  from  irregular  and  illegal 
assessments  for  a  series  of  years,''  and  it  is  to  be  given  a  reasonable 
construction  to  accomplish  its  purposes,  but  it  is  to  have  no  doubt- 
ful interpretation  for  the  purpose  of  working  a  wrong  against  tlie 
owners  of  property. 

Assuming  to  act  under  the  provisions  of  the  statute  above  set 
forth,  the  board  of  assessors  of  the  city  of  Brooklyn,  in  January, 
1886,  fixed,  determined  and  certified  to  the  registrar  of  arrears  and 
to  the  comptroller  of  the  city  of  Brooklyn  that  the  amount  of  tlie 
arrearages  of  taxes,  assessments  and  water  rates  which  ought  under  the 
provisions  of  such  act  to  be  laid,  assessed,  charged  against  and  actually 
collected  from  the  four  lots  above  mentioned  in  lieu  and  instead  of 
the  aforesaid  arrearages  upon  the  said  lots  or  either  of  them  was 
$2,025,  said  sum  being  fixed  and  certified  as  one  sum  against  the 
four  lots  taken  together.  The  effect  of  this  action  was  to  include 
in  one  assessment  property  belonging  to  two  separate  and  distinct 
individuals,  or  groups  of  individuals,  and  to  compel  the  plaintiffs  in 
tliis  action  to  pay  all  of  the  taxes  upon  the  four  lots  as  a  condition 
precedent  to  the  saving  of  their  interest  in  lot  32  from  sale,  and  this 
action  is  not  justified  by  any  law  with  which  we  are  familiar.  The 
fair  construction  of  chapter  114  of  the  Laws  of  1883,  as  amended, 
requires,  we  believe,  that  the  board  of  assessors  should  adjust  the 
arrearages  to  each  parcel  of  land,  not  as  it  may  have  been  proviously 
erroneonsly  assessed,  but  as  fixed  by  the  assessment  map  of  the  city 
of  Brooklyn.  The  statute  makes  mention  of  these  assessment  maps 
and  provides  that  it  shall  not  be  necessary  in  the  list  of  the  property 
to  be  sold,  in  the  certificate  of  the  board  of  assessors,  in  the  adver- 
tisement of  the  sale  or  in  any  notice  to  state  the  name  of  the  owner 
of  the  premises,  nor  "  to  describe  the  premises  affected  otherwise 
than  by  the  said  block  and  lot  numbers  on  the  assessment  map  of 
the  ward."  (Laws  of  1883,  chap.  114,  §  3.)  It  is,  we  believe,  a 
fundamental  rule  of  taxation  that  the  property  to  be  assessed,  and 
which  may  ultimately  be  taken  or  sold  for  the  payment  of  the  taxes, 
must  be  described,  either  by  stating  the  amount  of  land  or  by  a 
reference  to  a  map  or  other  description,  so  that  the  same  may  be 
sarveyed  or  pointed  out.    The  owner  has  a  right  to  have  the 
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land  designated,  and  the  one  who  purchases  at  a  tax  sale  has  a 
right  to  know  the  premises  which  he  is  purchasing,  and  there 
can  be  no  valid  assessment  of  real  estate  which  does  not,  in  some 
manner  prescribed  by  the  statute,  aflEord  a  description  of  the 
premises  to  be  assessed,  for  this  would  result  in  taking  the  prop- 
erty of  the  individual  without  due  process  of  law.  There  is  no 
authority  in  law  for  assessing  the  property  of  one  individual  to 
another,  and  if  the  premises  to  be  assessed  are  not  clearly  pointed 
out  it  must  often  happen  that  the  owner  of  one  lot  or  parcel  will  be 
assessed  for  lands  which  do  not  belong  to  him,  as  was  the  case 
in  Erschler  v.  Lennox  (11  App.  Div.  511,  515),  and  as  has  hap- 
pened in  the  case  at  bar  by  reason  of  the  neglect  of  the  board  of 
assessors  to  conform  to  the  provision  of  the  statute  which  required 
them  to  adjust  the  assessment  to  each  parcel  as  pointed  out  by  the 
assessment  maps  of  the  city  of  Brooklyn.  As  between  the  plain- 
tiffs and  the  owners  of  the  remaining  undivided  one-half  interest 
in  lot  32  the  assessment  might  properly  have  been  made  by  a  desig- 
nation of  the  lot,  but  to  charge  generally  against  four  lots  was  not 
a  compliance  with  the  statute,  and  we  so  held  in  Deoer '  v.  Hag- 
erty  (43  App.  Div.  354).  It  is  true  that  this  case  was  reversed  (169 
N.  Y.  481),  but  there  is  nothing  in  the  opinion  which  discredits  the 
utterances  of  this  court  upon  the  point  here  under  consideration. 
But  if  there  was  the  present  case  presents  a  different  state  of  facts, 
for  here  lot  32  was  owned  by  different  persons  from  those  owning 
the  remaining  lots,  in  part  at  least,  and  a  long  line  of  authorities 
have  held  that,  where  there  were  improper  elements  going  to  make 
up  the  amount  of  an  assessment  against  any  particular  piece  of 
property,  it  operates  to  vitiate  a  sale  for  the  non-payment  of  taxes. 
(See  Matter  of  Willis,  30  Hun,  13  ;  Shattuck  v.  Bascom,  105  N.  Y. 
39,  45,  46,  and  authorities  there  cited.)  In  People  v.  Hagadom 
(104  N.  Y.  516,  524)  where  a  sale  was  made  because  of  default  in 
the  payment  of  taxes  in  each  of  several  years,  some  of  which  were 
void  and  others  valid,  the  court  say  :  "  The  necessary  effect  of  such 
a  joinder  of  taxes  is,  therefore,  to  make  the  payment  of  an  illegal 
tax  the  condition  of  the  owner's  right  to  retain  his  property  and 
subject  him,  contrary  to  the  meaning  and  spirit  of  the  statute,  to 
the  payment  of  an  unjust  and  illegal  exaction  as  the  price  of  his 
legal  right  to  redeem  his  property.     Upon  the  sale  the  purchaser  is 
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required  to  bid  suffieieut  to  cover  all  of  the  taxes  claimed  against 
the  land,  and  upon  redemption  the  owner  is  required  to  pay  the 
same  amount  with  interest.  The  sale  being  for  an  entire  sum  it 
cannot  be  legal  beyond  the  amount  for  which  the  comptroller  was 
legally  authorized  to  sell  the  land." 

Here,  if  the  assessment  be  deemed  to  have  I)een  against  the 
plaintifEs,  it  included  three  lots  in  which  they  had  no  possible 
interest,  and  they  could  not  legally  be  deprived  of  their  right  to 
pay  the  legitimate  taxes  against  their  own  property  or  to  redeem 
the  same  by  the  error  of  the  board  of  assessors  in  merging  the 
taxes  upon  these  separate  parcels.  On  the  other  hand,  if  the  assess- 
ment was  made  against  the  owners  of  the  other  three  lots  they 
could  not  properly  be  charged  with  the  payment  of  the  taxes  of 
the  plaintiffs,  and  we  are  persuaded  that  as  against  these  plaintiffs 
there  was  never  a  valid  imposition  of  the  burden  and  that  the  sale 
as  to  them  was  wholly  illegal  and  void.  The  rules  laid  down  in 
Jiay  V.  Traphagen  (139  N.  Y.  47,8,  481)  and  in  Erschlery.  Lennox 
(11  App.  Diy.  511,  514,  and  authorities  there  cited)  convince  us 
that  the  judgment  in  this  case  should  be  for  the  plaintiffs  according 
to  the  terms  of  the  stipulation  upon  which  this  case  was  submitted. 

HiBsoHBEBo,  P.  J.,  Baktlett  and  Jenks,  JJ.,  concurred ; 
Hooker,  J.,  not  voting. 

Judgment  for  plaintiffs,  without  costs,  on  submitted  controversy. 


James  N.  Buttebly,  Appellant,  v.  James  A.  Deebing,  Respondent, 
Impleaded  with  Chablotte  L.  Chase  and  Clabk  B.  Auousiine, 
Appellants. 

Action  at  law  upon  contract — the  pUtintiff  cannot,  upon  aligning  interests  in  his 
daim  to  third  persons,  discontinue  the  action  at  law  and  bring  an  action  in  equity 
making  such  third  persons  parties  dtfendant  —  tlie  intei*ests  of  such  third  persons 
can  be  determined  by  the  judgment  in  the  action  at  law. 

One  Batterly,  who  was  a  clerk  in  the  law  office  of  one  Deering,  and  who  was 
engaged  in  securing  clients  for  Deering,  brought  an  action  at  law  against  the 
latter  to  enforce  a  contract  which  he  claimed  had  been  entered  into  between 
himself  and  Deering  by  which  he  was  to  receive  a  salary  of  |2,000  per  year 
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with  a  commissioii  of  one-sixth  of  the  amounts  received  by  Deering  from 
clients  procured  by  Butterly .  Deering,  who  denied  the  execution  of  the  alleged 
contract,  succeeded  in  having  the  action  referred  on  the  ground  that  it  involved 
a  long  account.  Butterly  then  discontinued  the  action  and  assigned  portions 
of  his  claim  to  parties  named  Chase  and  Augustine.  He  then  brought  an  action 
against  Deering,  making  Chase  and  Augustine  parties  defendants.  This  action 
was  framed  in  equity  because  of  the  interests  of  Chase  and  Augustine. 

Held,  that  the  Special  Term  properly  granted  a  motion  made  by  the  defendant 
DceriDg  to  strike  out  the  names  of  the  defendants  Chase  and  Augustine,  and  to 
change  the  form  of  the  complaint  from  a  suit  in  equity  to  an  action  at  law; 

That  the  rights  of  all  parties  would  be  fully  protected  in  an  action  at  law,  and 
that  as  the  defendants  Chase  and  Augustine  were  privies  of  the  plaintiff,  they 
would  be  bound  by  the  results  of  such  an  action. 

Appeal  by  the  plaintiflf,  James  N.  Butterly,  and  by  the  defend- 
ants, Cliarlotte  L.  Chase  and  another,  from  an  order  of  the  Supreme 
Court,  made  at  the  Queens  County  Special  Term  and  entered  in 
the  oflBce  of  tlie  clerk  of  the  county  of  Kings  on  the  22d  day  of 
November,  1904,  striking  out  the  names  of  the  defendants  Chase 
and  Augustine  and  clianging  the  form  of  the  complaint  from  one  in 
a  suit  in  equity  to  one  in  an  action  at  law,  and  also  denying  thef 
plaintiff's  motion  for  a  rearguraent. 

Frank  MosSy  for  the  appellant  Butterly. 

Edwin  G.  Davisy  for  the  appellant  Chase. 

Clark  B.  Augustine^  appellant,  in  person. 

Jocrnes  A,  Deering  \Clarence  L.  Barber  with  him  on  the  brief], 
for  the  respondent. 

Wood  WARD,  J. : 

The  learned  court  at  Special  Term,  in  a  memorandum,  holds  that 
the  defendant  Deering's  motion  to  strike  out  the  names  of  certain 
defendants  and  to  change  the  form  of  the  complaint  from  one  in 
equity  to  one  at  law  should  be  granted,  and  the  order  entered  upon 
this  decision  should  be  affirmed.  James  N.  Butterly,  the  plaintiff, 
was  a  clerk  in  defendant's  Deering's  law  office,  and  appears  to  have 
been  engaged  in  securing  clients  for  a  special  line  of  work.  He  claims 
that  on  or  about  the  Ist  of  January,  1897,  an  agreement  was  entered 
into  for  an  increase  of  his  salary  from  $1,000  per  year  to  $2,000, 
with  a  commission  of  one-sixth  of  the  amounts  to  be  received  from 
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time  to  time  by  Mr.  Deering  from  clients  on  retainers  procured  by 
the  plaintiff.  Mr.  Deering  denies  that  any  snch  contract  was  made, 
and  the  action  as  between  the  plaintiff  and  Mr.  Deering  is  clearly 
an  action  at  law,  in  which  the  principal  question,  aside  from  a  mere 
computation,  is  the  existence  of  the  contract  alleged.  It  appears 
that  some  time  previous  the  plaintiff  commenced  an  action  upon 
this  same  claim  against  Mr.  Deering,  which  the  defendant  succeeded 
in  having  referred  on  the  ground  that  it  involved  a  long  account- 
ing. The  plaintiff  then  withdrew  that  action  and  assigned  certain 
portions  of  the  claim  to  the  defendants  Chase  and  Augustine,  whom 
he  has  brought  in  as  defendants,  and  now  claims  the  right  to  equita- 
ble cognizance  because  of  the  interests  of  these  defendants.  The 
defendant  Deering  moves  to  strike  out  the  names  of  these  defend- 
ants and  to  conform  the  pleadings  to  a  simple  action  at  law,  and 
this  motion  has  been  granted,  the  plaintiff  and  defendants  other 
than  Deering  appealing. 

The  question  presented  is  whether  the  plaintiff,  by  an  assignment 
of  interests  in  his  claim,  can  deprive  the  defendant  Deering  of  his 
right  to  a  jury  trial  of  what  is  obviously  but  an  action  at  law.  His 
complaint  shows  no  equities  to  be  conserved  ;  certainly  no  equities 
on  the  part  of  the  plaintiff,  who  relies  upon  his  contract,  and  who 
clearly  has  a  full  and  adequate  remedy  at  law.  If  the  question  is 
litigated  between  the  plaintiff  and  the  defendant  Deering,  it  will 
establish  whether  the  alleged  contract  between  the  parties  has  an 
existence,  and  as  the  other  defendants  claim  under  the  provisions  of 
this  alleged  contract,  they  are  privies  to  the  plaintiff  in  this  action, 
and  will  be  bonnd  by  the  results  of  the  litigation.  (Wells  Res  Adj. 
§§  5,  26 ;  WUliams  v.  Barkley^  165  N.  T.  48,  58,  and  authorities 
there  cited.)  The  suggestion,  therefore,  that  the  other  defendants 
have  any  equitable  interest  in  this  litigation  which  they  are  liable  to 
lose  if  an  action  at  law  is  maintained,  is  without  force.  Their  rights 
as  assignees  under  the  plaintiff  depend  upon  the  existence  of  the 
contract  alleged.  If  that  contract  is  once  judicially  established  as 
existing,  that  fact  is  no  longer  in  controversy  as  between  the  defend- 
ant Deering  and  any  one  claiming  under  assignments  from  the  plain- 
tiff. The  plaintiff  in  this  action  has  a  claim  against  the  defendant 
Deering  for  what  may  be  due  to  him  under  the  alleged  contract ; 
the  other  defendants  have  a  like  claim  for  the  amount  which  may 
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be  due  to  them  under  their  assignments  from  the  plaintiif ;  and 
there  is  no  reason  why  the  character  of  this  action  should  be  changed 
to  one  of  equity,  where  there  are  no  equitable  rights  to  be  preserved, 
and  where  each  and  every  person  appears  to  be  fully  protected  in 
an  action  at  law.  There  is  no  reason  to  presume,  if  the  defendant 
Deering  fails  to  establish  his  defense,  that  he  will  compel  the  other 
defendants  to  litigate  their  claims,  and  as  all  of  the  rights  of  the 
plaintiff  may  be  secured  in  an  action  in  which  the  other  defetidants 
are  not  present,  and  none  of  their  rights  can  be  prejudiced,  the 
order  appealed  from,  which  appears  to  be  in  full  harmony  with  the 
established  practice  in  this  State,  should  not  be  disturbed. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbarsements. 

Bartlett,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Lucy  O'Hara,  an  Infant  over  the  Age  of  Fourteen  Years,  by  her 
Guardian  ad  Litem,  Frederick  Cobb,  Respondent,  v.  The  Brook- 
lyn Heights  Railroad  Company,  Appellant,  Impleaded  with 
Nathan  Lieberman. 

Kew  trial  because  of  newly -discov^ed  evidence  —  what  must  be  ehawn  to  jnetify  it  — 
verdict  based  upon  perjured  testimony. 

To  justify  the  granting  of  a  motion  for  a  new  trial  upon  the  ground  of  newly- 
discovered  evidence,  it  must  appear  that  the  evidence  has  been  discovered 
since  the  trial;  that  it  could  not  have  been  obtained  upon  the  former  trial  by 
the  exercise  of  reasonable  diligence;  that  it  is  material  to  the  issue  and  goes  to 
the  merits  of  the  case;  that  it  is  not  merely  cumulative  and  that  its  character 
is  such  that  it  would  probably  have  changed  the  result. 

Such  a  motion  is  addressed  to  the  sound  discretion  of  the  court  and  whether  it 
should  be  granted  or  refused  involves  the  inquiry  whether  substantial  justice 
has  been  done. 

When  a  new  trial  of  an  action  to  recover  damages  for  personal  injuries,  which 
resulted  in  a  verdict  for  |2,000,  should  be  granted  because  of  newly -discovered 
evidence  tending  to  show  that  the  verdict  so  far  as  it  related  to  the  question  of 
damages  was  obtained  almost  wholly  by  perjury,  considered. 

Hibschbero,  p.  J.,  and  Hooker,  J.,  dissented. 
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Appeal  by  the  defendant,  the  Brooklyn  Heights  Railroad  Com- 
pany, from  an  order  of  the  County  Court  of  Kings  county,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  13th  day  of 
April,  1904,  denying  the  said  defendant's  motion  for  a  new  trial 
made  upon  the  ground  of  newly-discovered  evidence. 

I.  jR.  Odand  [George  D,  Yeomana  with  him  on  the  brief],  for 
the  appellant. 

«/*.  Stewart  Rosa  [Z..  Victor  FlecJdes  with  him  on  the  brief],  for 
the  respondent. 

Woodward,  J. : 

This  action  was  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  through  the  negli- 
gence of  the  defendant,  and  has  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  $2,000.  The  motion  for  a  new  trial  was  made  upon  the 
minutes,  and  upon  the  affidavits  of  Francis  R.  Stoddard,  Jr.,  Mary 
Smith,  Mary  Adams,  Elizabeth  Van  Houten,  Margaret  Bradley,  The- 
resa Westburgh,  Wilhelm  Schmidt,  Gideon  D.  Hobart,  M.  D.,  Joseph 
Schweinfest,  Perley  M.  Codington,  L.  Orlinger,  Mary  Galligan  and 
Isaac  P.  Smith,  and  these  affidavits  tend  to  show  that  the  verdict  of 
the  jury,  in  so  far  as  it  related  to  the  damages  at  least,  was  procured 
through  perjury  and  subornation  of  perjury.  The  rule  which 
should  govern  in  considering  a  motion  of  this  character  is  well 
settled.  It  must  appear  that  the  evidence  has  been  discovered  since 
the  trial ;  that  it  could  not  have  been  obtained  upon  the  former 
trial  by  the  exercise  of  reasonable  diligence ;  that  it  is  material  to 
the  issue  and  goes  to  the  merits  of  the  case ;  that  it  is  not  merely 
cumulative,  and  that  its  character  is  such  that  it  would  probably 
have  changed  the  result.  {Kriiig  v.  N.  Y.  C,  cfe  IL  R,  R,  R.  Co,,, 
45  App.  Di  V.  373,  378,  and  authorities  there  cited.)  And  as  was  said 
by  Allen,  J.,  in  Barrett  v.  Third  Avenue  R.  R,  Co,  (45  N.  T. 
628,  632) :  "  Motions  to  set  aside  verdicts  as  contrary  to  evidence, 
as  well  as  motions  for  a  new  trial  upon  the  ground  of  newly-dis- 
covered evidence,  are  not  governed  by  any  well-defined  rules,  but 
depend  in  a  great  degree  upon  the  peculiar  circumstances  of  each 
case.  They  are  addressed  to  the  sonnd  discretion  of  the  court,  and 
whether  they  should   be  granted  or  refused  involves  the  inquiry 
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whether  substantial  jnstice  has  been  done,  the  court  having  in  view 
solely  the  attainment  of  that  end."  (  VoUkommer  v.  Nassau  Elec- 
tric B.  E,  Co.,  23  App.  Div.  88 ;  Kring  v.  N.  T.  C,  &  11.  R. 
R.  R.  Co.,  supra,  378.)  Examining  the  case  and  aflBdavits,  in  the 
light  of  these  rules,  it  is  difficult  to  understand  why  the  motion  for 
a  new  trial  should  have  been  denied.  The  afiBdavits  show  that  the 
evidence  was  discovered  after  the  trial,  and  that  it  could  not  have 
been  obtained  before  is  evident  from  the  fact  that  it  consists  in  a 
large  measure  of  an  affidavit  of  one  Mary  Smith,  to  the  effect  that 
she  testified,  at  the  request  of  the  plaintiff,  to  a  state  of  facts  which 
was  untrue  upon  the  trial.  The  evidence  of  this  witness,  now  alleged 
to  be  false,  was  most  material  to  the  case,  and  while  some  of  tlie 
matter  contained  in  the  affidavits  is  cumulative  in  a  measure,  it  is 
not  merely  cumulative.  The  case  is,  therefore,  well  within  the  rule, 
and  as  it  cannot  be  contended  that  a  verdict  for  $2,000,  supported 
almost  wholly  as  to  the  damages  by  perjury,  is  consistent  with  sub- 
stantial justice,  it  follows  that  a  new  trial  should  have  been  granted, 
unless  the  affidavits  were  such  as  to  be  entirely  discredited.  If  the 
newly-discovered  evidence  consisted  wholly  of  the  affidavit  of  Mary 
Smith,  it  might  well  be  that  the  learned  court  below  would  be  justi- 
fied in  ignoring  it  upon  the  question  presented ;  but  a  careful  read- 
ing of  the  affidavits  submitted  in  connection  with  this  one,«6hows  a 
degree  of  confirmation  by  witnesses  who  have  no  possible  interest 
in  the  result  of  this  action,  which  ought  not  to  fail  to  command 
consideration,  if  the  ends  of  justice  are  to  be  subserved.  It  was 
claimed  on  the  part  of  the  plaintiff  that  the  injuries  had  resulted  in 
hysterical  convulsions,  major  hysteria,  or  hystero-epilepsy,  and 
in  support  of  this  proposition  Mary  Smitli  was  called  and  testified 
that  she  had  slept  with  the  plaintiff  during  the  month  of  August, 
1902,  and  that  she  was  informed  of  the  injuries  to  the  plaintiff, 
which  are  alleged  to  liave  been  sustained  about  the  twentieth  of 
August  of  that  year,  and  that  after  that  date  she  slept  with  the 
plaintiff  for  about  two  years  up  to  the  time  of  the  trial.  She  also 
testified  that  she  had  slept  with  her  for  three  months  before  the 
accident,  and  that  during  that  time  she  never  noticed  anything 
wrong  about  the  plaintiff  during  sleep  ;  that  after  the  acdident  she 
slept  restless  and  used  to  wake  up  in  these  fits  which  occurred  three 
or  four  times  during  the  night ;  that  tliese  fits  happened  four  or 
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iive  timm  a  w^eek  after  th«  aeerdent ;  that  they  contmned  frequently 
new,  bHt  not' so  frequentljras*  at  first;  tiiat  wbtn  the  pkitttiff  takesr 
theee  iit»  stie  cioaes-her  IiaifdB-  and  cjes-  and  grinds  her  teeth  and 
cries.  Tliis,  if  tme,  \rould  ge  far  to  support  tlie  verdict  of- the  jnry^ 
but' no^  thi&  same  \vitnese  makes  »n  aflidavit  in  winch  she  8fty&: 
**  I  went  to  live  with  my  con&i»,  Mre^  Adams,  at  6%  Fourth  Flaee^ 
in  April  or  Mh/j',  1902.  I  continued  to  live  with  her  after-  siie 
moved  to  121'  Tliird  Place,  where  I  remfiined  until  April  12th, 
1903.  On  April  12tli,  1903,  I  went  to  Hve  with  Mrs.  Theresa 
Westburgh  at  264  Chester  Street*  When  Mrs-.  Weetburgh  moved, 
to  134- York  Sti*eet  I  went  with  her  and  stayed  with  her  tliore  until 
Aiignst^  1903.  Up  to  this  time  It  never  slept  with  Lucy  O'Hara 
and  did  not  even  spend  a  night  with  her  in  hear  hoose.  During 
October,  1908j  Lucy  O'Hara  and  I  went^  to  work  together  for 
^dinger,  a  manufacturer  of  children's*  clothuig;  theneituated  on  W«4:* 
kins  Street  near  Lavonia  Avenue.  While  Lucy  O'Hara  worked, 
there  she  worked  steadily  witii  tlie  exception  of  two  daysy  when  she 
was  off  with  a  toothache,  and  she  always  was  healthy  while  she 
was  tiiere-,  and  u&v^r  fainted  or  had  any  fits  or  otlier  stekneas." 
She  also  says  that  in  January,  1904,  she  reeeived  a  snbpeeoa,  and  sup- 
posing it  to  relate  to  a  matter  in  a  police  court,  she  went  to  the  plain- 
tiff to  find  out  the  trouble ;  that  she  was  then  told  that  the  action 
was  one  against  the  defendant,  and  that  the  plaintiff  *'  then  asked 
me  to  testify  that  I  had  slept  with  her  for  three  montlls  previous  to 
August'  20,  1902,  and  for  a  yeai*  and  three-quarters  afterwairds* 
Upon  her  persuasion  I. agreed  to  do  this,  and  I  took  tiie  stand:  and 
swore  that  L had ^pt  with  Luey  O'Hara  for  three  mondis  prior  to 
August  20,  19€2^  and  for  a  year  and  three-quarters  afterwards.  I 
also  swore  tiiat  she  had  fits  or*  epileptic  scizorDS  during  the  niglit 
As  a  matter  of-  fact,  I  never- slept  with  Lucy  O'Hara. until  August, 
1903,  and  I  never  saw  her  have' a  fit  in  bed  or  be.  seized,  \vith  any 
kind  of  illness.  Lucy  O'Hara  has  always  been  in  good  health  and 
lias  been  to  my  knowledge  a  strong  girl.  I  testified  because  I  am 
a  friend  of  Lucy  O'Hara  and  I  wished  to  oblige  her  all  I  could,  but 
it  was  only  after  her  request  that  I  decided  to  do  so.  Lucy  never 
told  me  that  she  had  had  an  accident  until  the  night  before  the  case 
was  tried." 

App.  Div.— Vou  OIL        26 
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Conceding  that  the  witness,  as  a  perjurer,  might  be  disregarded, 
she  is  corroborated  in  her  statements  as  to  tlie  places  where  she 
lived  by  Mra.  Mary  Adams,  who  says  that  the  witness  ^^  slept 
in  my  house  every  night  during  the  time  she  was  with  me.  On 
no  evening  during  the  time  she  was  with  me  did  she  ever  sleep 
with  Lucy  O'Hara  who  is  slightly  known  to  me."  This  covered 
the  period  from  March  or  April,  1902,  to  April  12,  1903,  and  other 
persons  declare  under  oath  that  Mrs.  Smith  and  the  plaintiff  did 
not  sleep  together  during  the  remainder  of  the  time  under  con- 
sideration. No  reason  for  discrediting  these  corroborating  wit- 
nesses is  suggested,  and  it  must  be  clear  that  if  Mary  Smith's  false 
evidence  was  out  of  this  case  the  jury  would  be  justified,  if  not  com- 
pelled, to  find  a  different  verdict  from  that  rendered.  Moreover, 
Mrs.  Theresa  Westburgh,  a  sister  of  the  plaintiff,  makes  an  aflSdavit 
contrary  to  her  testimony  upon  the  trial,  and  in  this  she  is  corrobo- 
rated by  others  who  have  no  interest  in  the  case,  and  the  record 
upon  this  motion  shows  a  state  of  facts  which  demands  that  a  new 
trial  be  granted. 

The  order  appealed  from  should  be  reversed,  and  the  defendant 
should  be  given  a  new  trial. 

Bartlett  and  Jenks,  JJ.,  concurred ;  Hirsohberg,  P.  J.,  and 
Hooker,  J.,  dissented. 

Order  of  the  County  Court  of  Kings  county  denying  motion 
for  new  trial  on  the  ground  of  newly-discovered  evidence  reversed, 
and  motion  granted  on  condition  that  the  appellant,  within  twenty 
days,  pay  all  the  costs  of  the  former  trial  and  of  entering  judgment, 
together  with  ten  dollars  costs  of  the  motion ;  in  default  of  compli- 
ance with  this  condition,  judgment  and  order  and  order  denying 
motion  for  new  trial  affirmed,  with  costs.  If  the  condition  is  com- 
plied witli,  the  judgment  is  vacated,  without  costs. 
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Geobge  Floyd  Vingut  and  Henby'K.  Vinout,  as  Trnstees  under 
tbe  Last  Will  and  Testament  of  Elizabeth  F.  Floyd,  Deceased, 
Eespondents,  v.  James  W.  Ketcham  and  Henby  B.  Sibe,  Appel- 
lants, Impleaded  with  Others,  Defendants. 

Sale  in  one  parcel  contrary  to  a  judgment  of  mortgage  foredoiure  —  it  is  an  irregu- 
larity —  the  sale  mil  not  he  set  aside  as  a  matter  of  right  —  terms  imposed  — 
remedy  where  a  deficiency  judgment  is  in  excess  of  a  defendanfs  liability. 

The  fact  that  on  a  mortgage  foreclosure  sale  the  premises  are  sold  in  one  parcel. 
Id  violation  of  the  terms  of  the  Judgment  of  foreclosure  and  sale,  constitutes 
a  mere  irregularity  rendering  the  sale  voidable.  It  does  not  entitle  the  defend- 
ants to  a  resale  as  a  matter  of  right. 

If  the  court  does  grant  a  resale  it  is  justified  in  imposing  as  a  condition  thereof 
a  requirement  that  the  defendants  file  a  bond  or  undertaking  in  the  amount  of 
$1,000  for  the  payment  of  any  deficiency,  after  application  of  the  amount  real- 
ized on  the  resale,  of  the  expenses  of  resale,  of  the  interest  for  the  time  inter- 
vening the  sale  and  resale  and  of  the  costs  of  the  action. 

The  remedy  of  parties  claiming  that  a  deficiency  judgment,  rendered  in  a  mort- 
gage foreclosure  action,  is  in  excess  of  the  defendants*  liability  under  the 
pleadings  and  the  bond,  is  by  appeal  and  not  by  a  motion  to  vacate  such 
judgment. 

Appeal  by  the  defendants,  James  W.  Ketcham  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  Kings 
on  the  7th  day  of  November,  1904. 

William  L,  Stone^  Jr.  {^Albert  L  Sire  with  him  on  the  brief],  for 
the  appellants. 

Walter  Alexander^  for  tlie  respondents. 

Jenks,  J. : 

The  defendants  appeal  from  an  order  made  upon  their  motion 
vacating  and  setting  aside  a  sale  by  a  referee  under  a  foreclosure 
judgment,  the  order  confirming  the  sale,  the  report  of  the  referee 
and  his  deed,  on  condition  that  the  defendants  file  a  bond  or  under- 
taking in  $1,000  for  the  payment  of  any  deficiency,  after  application 
of  the  amount  realized  on  the  resale,  of  the  expenses  of  such  resale. 
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of  tlie  interest  for  the  time  intervening  the  sale  and  resale,  and 
of  the  costs  of  the  action.  The  defendants  also  moved  that  the 
deficiency  judgment  be  set  aside  because  it ^as  in  excess  of  liabiliiy^ 
under  the  pleadings  and  the  bond;  Tlie  order  amended  the*  judg- 
ment by  "  limiting  the  liability"* of  Ihe  defendant  Sire.  The  grounds 
of  the  motion,  aside  from  the  question  of  the  deficiency  provision, 
were  that  tlie  sale  was  made  in  one  parcel  contrary  to  the  judgment, 
and.  that  the  price  was  inadequate.  Tlie  sale  was  held,  in  the  Seal 
Estate  Eicehange;  The  defendants  do  noti  jaliow  that  they  were  mis- 
led or  lulled  to  sleep  as  to  the  sale,  or  that  it  was  attended  by  any 
inequitable  circumstances.  Notice  thiereof  was  received  by  the 
defendants'  attorney,  who  frankly  states  that  the  day  of  the  sale 
escaped  his  memory.  The  defendants  were-  not  entitled  to  the 
resale  as  a- matter  of  riglitfor  the  sale  in  one^parcel  at  most  wasbnt 
irregular  and  voidable.  {Cunni7igham  v;  Oassidy^  17  N.  Y.  276-; 
'Thomaa  Mort.  [2d  ed.]  §  976.)  The. court  was  justified  in  imposing 
terms  {Francis  v.  Churchy  Clarke  Ch..475;  Thomas  IVIort.  [2d.edJ 
§  986,  and  authorities  cited),  and  those-  imposed  were  in  the^  fair 
exercise  of  its  discretion  under  the  ciixsnmstanoes. 

Tlie  order  amended  the  judgment  by  limiting  the  liability- of  Sire 
to  "  any  deficiency  arising  on  the  sale  of  the  mortgaged  premises  to 
■an  amount  not  to  exeeed  the  sum  of  $3,500  with,  interest  thereon 
friom  November  1,  1890."  It  ia  insisted. that  the  interest  could. only 
be<  allowed  from»  the  date:  o£  the  entry  of  the  judgment,  on  the 
ground  that  Sire's  liability  was  uponi  hia  collateral  bond  of  $3,500 
for  the  due  performance  of  a  covenant  in  a  lease  by  Ketcham  as 
leeseeito  erect  a  building  upon,  certain  leased  land  withiti  ti.ve  years, 
and  we  are  cited  to  section  1915  of  the  Code  of  Civil  Procedure 
and  SacJia  v.  American  Surety  Co,  (72  App.  Div.  60).  But  aside 
from  the  merits,  the  defendants  mistook  their  remedy:  The  judg- 
ment determined  that  the  amount  due  was  $3,500  principal  and 
interest  from  November  1,  1890,  until  the  day  of  the  judgment. 
Tlie  defendants  cannot  by  this  practice  alter* the- decision  on  the 
merits  and  change  the  substantial  rights.  {Heatk  v.  N^  Y,  JiuiUl- 
ing  Loan  Banl^ing'  Co,^  146  N.  Y\  280.)  The  remedy  wae  by 
appeal.  {Stannard  v.  HxihlelL  128  N;  Y.  520.)  This-  distinction 
appears  in  Corn  Exchange  Bank  v.  Blye  (119  N-  T.  4A:4:^  at  p.  M6), 
the  authority  relied  upon  by  the  appellants.    The  order  of  the  court- 
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iimhing^  the  liability  of  fiire  only  difiEerentiated  between  the  .def eitd- 
ants.     It  did  not  «eek  to  correct  bat  to  cladfy  the  jndgment. 
.The  order  sbonld  be  sffirmed. 

Baetlett,  WoodwakDj  Rich  and  Miller,  JJ.,  conciuTed. 

Order  affirmed/with  ten  dollars  ooBteand  diebursemente. 


HoLTON  M.  Crotty,   Appellant,  -u.  DjiDiONrBcroTON  MorroBKTrK 

Company,  Respondent. 

I 

Motion  far  a  retaxation  of  coats  —  it  sliould  he  Jieard  on  Vie  papers  before  the  clerks 

Upim  a  .motion  .for.  a  retaxation  of  costs  the  parties  .should  be  confined  .to  tiie 

papers  used  before  the  clerk  on  the  original  taxation. 
Affidavits  not  before  the  clerk  on  the  original  taxation  will  not  be  considered  in. 

the  deternujaation  of  the  motion. 

Appeal  by  the  plaintiff,  IIolton'M.  Crotty,  from  an  order  of  ther- 
SSaprenie  Court,  made  at  "the  "Kings  County  Special  Teem  >  and 
entered  in' the  oflBce  of  the  clerk  of  the  county  of  Kings  on  the'9tk 
day  of  January,  1905. 

Timoihy  M.  Malpin^  for  the  appellant. 

Charles  W,  Churchy  Jr,^  for  the  respondent. 

Miller, 'J.: 

.This  isaniappeal  from  an  order  directing  that  plaintifiPs  costs  .bo 
letaxed  by  .disallowing  a  trial  fee  of  thirty  dollars  and  a  term  fee  of 
'ten  dollars  for^a  term  at  which  .an  inquest  was  taken,  the  .default 
being  subsequently  opened.  Upon  the  papers  before  the  clerk  .thft 
plaintiflE  was  entitled  to  tax  these  two  items.  On  the  motion  for 
retaxation  at  Special  Term  the  defendant  was  ^peirinitted  to  read  the 
order  opening  the  default  and  an  affidavit  to  the  effect  that  the 
forty  dollars,  payment  of  which  was  imposed  as  a  condition  of  open- 
ing the  default,  was  stated  by  the  justice  granting  the  order  tdibe 
dntendod^to  cover  the  trial  and  term  iecNwhich  is  dieallowed  by  the 
•ordenappealed  from.  The  plaintiff  objected  to  the  reading  of  th«Be 
papms.     Qnta  motion  for  a  retaxation  tlie  parties  should  be  confined 
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to  the  papers  used  before  the  clerk.  As  the  plaintiff  was  entitled 
to  have  the  items  taxed  upon  the  papers  before  the  clerk,  it  is 
unnecessary  to  determine  the  effect  of  the  additional  facts  presented 
by  the  order  and  affidavit,  reading  of  which  was  objected  to. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  denied,  with  ten  dollars  costs. 

Babtlett,  Woodward,  Jenks  and  Kich,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Morris  Salzman,  Appellant,  v.  Siomund  Sieoelman  and  Mter 
SiEGELMAN,  Bcspoudents. 

Agreement  by  a  retiring  partner  not  to  engage  in  a  similar  bunnem — it  ie  not  vio- 
lated  by  his  loaning  money  to  one  engaged  in  such  business. 

Semhle,  that  where  one  of  two  copartDers  purchases  the  interest  of  his  copartner 
in  the  firm  business,  upon  the  latter's  agreement  that  he  will  not  directly  or 
indirectly  engage  in  a  similar  business  to  that  theretofore  carried  on  by  the 
firm  in  any  place  within  the  State  of  New  York  where  the  then  existing  firm 
has  its  stores,  the  mere  fact  that  the  vendor  partner  loans  money  to  a  person 
who  engages  in  business  in  competition  with  the  vendee  partner  does  not  con- 
stitute a  breach  of  the  agreement. 

Appeal  by  the  plaintiff,  Morris  Salzman,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  31st  day  of 
October,  1904,  denying  the  plaintiff's  motion  for  an  injunction 
pendente  lite  restraining  the  defendants  from  doing  the  precise  acts 
to  restrain  which  the  action  was  brought. 

George  E,  Blachwdl^  for  the  appellant. 

.Robert  IL  WiUon^  for  the  respondents. 

Miller,  J. : 

The  plaintiff  and  defendant  Sigmund  Siegelman,  copartnerSy 
entered  into  a  dissolution  agreement  by  which  the  plaintiff  pur* 
chased  the  interest  of  said  defendant,  who  agreed  that  he  would  not 
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directly  or  indirectly  engage  in  a  similar  business  to  that  thereto- 
fore carried  on  by  said  tirm  in  any  place  within  the  State  of  New 
York  where  said  firm  then  had  its  stores.  Thereafter  a  competing 
business  was  established  in  the  city  of  Syracuse  under  the  name  of 
.  Myer  Siegelman  Company  which  said  defendant  claims  is  owned 
and  conducted  exclusively  by  his  son,  the  defendant  Myer  Siegel- 
man, but  the  plaintiff,  alleging  that  said  business  is  being  conducted 
by  both  defendants  in  violation  of  the  agreement  of  Sigmund 
Siegelman  and  that  they  threaten  and  intend  to  establish  similar 
competing  business  in  other  cities  where  the  plaintiff  has  stores  in 
like  violation  of  said  agreement,  brings  this  action  to  restrain  both 
defendants  from  continuing  the  business  so  established  and  from 
further  engaging  in  similar  business  in  said  places,  and  now  seeks 
to  obtain  pendejite  lite  the  injunctive  relief  demanded  in  the  com- 
plaint. The  order  appealed  from  denies  the  motion  so  far  as  it 
^eeks  to  restrain  the  defendant  Myer  Siegelman  from  conducting  or 
engaging  in  said  business,  but  does  restrain  the  defendant  Sigmund 
Siegelman  from  directly  or  indirectly  assisting  him  in  the  conduct 
thereof  except  to  the  extent  of  loaning  him  money. 

There  is  respectable  authority  for  the  proposition  that  the  mere 
loaning  of  money  to  a  competitor  is  not  a  breach  of  an  agreement 
similar  to  the  one  involved  here.  {Bird  v.  Lake^  1  Hem.  &  Mill.  338.) 
Of  course  the  defendant  Sigmund  Siegelman  cannot  use  his  son  as 
an  instrument  by  which  to  violate  his  contract,  but  there  is  a  sharp 
conflict  as  to  the  relation  of  said  defendant  to  the  business  con- 
ducted in  the  name  of  his  son  ;  so  far  as  the  patent  facts  disclosed 
by  the  record  are  concerned  the  plaintiff  has  been  granted  the 
relief  asked  for  ;  the  matters  in  dispute  can  best  be  determined  by 
a  trial  of  the  action,  and  we  are  of  the  opinion  that  instead  of  ask- 
ing this  court  upon  affidavits  to  interfere  with  the  determination  of 
the  Special  Term  the  plaintiff  should  seek  an  early  trial  of  the 
issues  upon  which  his  right  to  injunctive  relief  depends. 

The  order  should  be  affirmed,  with  ten  dollai*8  costs  and 
disbursements. 

Bartlett,  Woodward,  Jenks  and  Rich,  JJ.,  concurred. 

Order  aflirmed,  with  ten  dollars  costs  and  disbursements. 
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The  People  of  the  State  of  ^New  "York  ex  rel.  T!zra  Carman, 
Respondent,  v,  Charles  F.  Lewis,  as  Treasurer  of 'S^assau  County, 
Appellant. 

Duty  of  aeonnty treasurer  to -edl  fer  unpaid  iaxes — ttken  eirforeed  hy  nutndannuf 
—  what  is  an  unrecteenable  ^dtUBy — iand  pttrdubeed  Ify  tJie  eentniy  but  rttill  suspect 
to  redemption  alwvJd  bersald. 

Under  sections  150  and  151  of  the  Tax  Xaw,  which  provide  that  -ithooerer 
a  tax  charged  upon  real  estate  sitnate^l  in  tlie  oouBty  eiMll  ramam  uopidd 
for -six  viMntlis  from  the  first  day  of  .Fefemwry  after  the  «aame  .is  kried,  the 
county  traaenrer  shall  imniediately  thereafter  proooed  to  sell^siicli  real  eataie, 
tlic  county  treasurer  lias  a  reasonable  time  within  which  to  act  and  the  ques- 
tion as  to  what  constitutes  a  reasonable  time  must  be  determfned  by  the  cir- 
cumstances of  each  case. 

An  unexplained  delay  6f  thirteen  ^r  of  tnwvntyMftre'fiientibsiis  imBeasooMe.  A 
dokvy  :ef  one  month  eaomot,  faovceTer,  :bc  Mud' to  be  uureafiooaUe. 

A  writ  of  >mandanLus  will  be  issued  to  compel  the  county>  treasurer  to  perform 
the  duty  imposed  upon  him  by  statute  if  he  neglects  to  do  so  within  a  reason- 
able time. 

The  county  treasurer  should  not  berestramedfrom  inckiditig  icatflrxeale  Unids 
bid  in'by  tfae  coiiatyiat4i  prior  tax  sale,  -wdieve  thecovnty^B  title :  to  i^  Jands 
thus  piircbaeed  iias  not  beaemeiabsolute. 

Appeal  by  the  defendant,  Charles  P.  Lewis,  as  treasurer  of  Nas- 
sau county,  from  an  order  of  tlie  Supreme  Court,  made  at  the  "Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Nassau  on  the  22d  day  of  Ojctober,  1904,  directing  the 
issuance  of  a  peremptory  writ  of  mandamus. 

George  B,  Stoddart^  for  tlie  ^appellant. 

George  WnUace^  tor  the  respoiident. 

Miller,  J. : 

The  order  lappealed  from  directs  that  a  perenaptory  writ  of  man- 
damus issue  to  compel  the  county  treasurer  of  Nassau  county  to 
advertise  and  sell  certain  real  estate  situate  in  the  said  county  upon 
which  taxes  for  thu  years  1901,  1902  and  lOOSremain  impaid,  and 
restrains  the  county  treasurer  from  including  in  said  sale  lands  bid 
in  by  the  county  at  the  tax  sale  of  1902. 
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So  far  as  the  order  directs  a  sale  it  is  proper.  Sections  150  and 
151  of  tlu3  Tax  Law  provide  that  wlienever  a  tax  charged  on  real 
estate  sitiiated  in  the  couat}'  shall  remain  unpaid  for  six  months 
from  tlie  first  day  of  February,  after  the  same  is  levied,  the  county 
treasurer  shall  immediately  thereafter  proceed  in  the  manner  pointed 
out  to  sell  such  real  estate.  Undoubtedly  the  county  treasurer  has 
a  reasonable  time  within  which  to  act,  and  what  is  a  reasonable  time 
must  be  determined  by  the  circumstances  of  each  case.  But  in 
respect  to  the  taxes  for  the  years  in  question,  twenty-five,  thirteen, 
And  one  month  respectively  had  elapsed  after  the  time  fi-xed  by  the 
atotute  £or  the  institHtioii  af  proceedings  to  aell.  .And  wliile  we  can- 
not say  that  a  delay  of  one  month  is  unreasonable,  no  explanation  is 
preeeated  to:exciifie  aldday  of  thirteen  and  twenty-five  mouths. 

So  far,  >howev!er,  as  ike  order  restauas  the  ooinnty  .treaanr^r  from 
ifiebidiiig  in  tke  iBale  tke;  lands  bid  in  by  :tlie  county  lat  the  tax  sale 
i^fWOQ^  it  '^as  imprpfier.  Lnjuaaction  is  handjy^propriate  to  man- 
damns.  proeeedukgB.  We  Jaekl  in  Armstro^w. '  Gaunty  of  Nassau 
(101  App-Div.  '116).  that  the  oountyhad  ivot  yet  ot>taiiied  the  fee 
to  these  Jands  and  that  tk ey*  were  taxaUe.  If  tlieiax  title  of  the 
county  should  be  converted  into  a  fee,  a  question  migiit  be  presented 
as  to  whether  the  lands  were  exempt  from  taxation  as  held  for  a 
public  use,  within  the  meaning  of  subdivision  3  of  section  4  of  the 
Tax  Law ;  but  that  sit  nation  has  irot  yet  arisen. 

The  order  should  be  modified  by  striking  out  the  restraining 
okmse,  and  las  medified  aSfrmwd,  mthcnit  ooets. 

Bi^TLETT,  "Woodward,  Jbnks  and 'Rich,  J  J.,  concurred. 

Order  'modffied  in  acoonianee  ^th'tiie  opinion  of  MiuiEiB,  J., 
and  'as  nodiified  affirmed,  without  eoste. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  George 
G.  DuTCHEK,  as  Executor,  eto..,  of  Patrick  Lally,  Deceased. 

George  G.  Dutoher,  Individually,  and  as  Executor,  etc.,  of  Patrick 
Lally,  Deceased,  Appellant ;  Bernard  J.  Lally  and  WillIam 
A.  Glynn,  Special  Guardian,  Respondents. 

Executor  —  toJien  ?ie  should  not  be  aUowed  only  half  commimons  and  be  charged  per- 
sonally with  costs. 

It  is  improper  for  the  surrogate  to  allow  an  accounting  executor  only  one-half  of 
the  statutory  commissions  and  to  charge  him  personally  with  the  costs  of  the 
accounting  where  there  is  no  charge  of  misconduct  or  improper  management 
of  the  estate. 

Appeal  by  George  G.  Dutcher,  individually,  and  as  executor, 
etc.,  of  Patrick  Lally,  deceased,  from  portions  of  a  decree  of  the 
Surrogate's  Court  of  the  county  of  Kings,  entered  in  said  Surro- 
gate's Court  on  the  17th  day  of  March,  1904,  judicially  settling  the 
accounts  of  the  said  executor,  and  also  from  an  order  entered  in  said 
Surrogate's  Court  on  the  17th  day  of  March,  1904,  denying  the 
appellant's  motion  for  a  rehearing  and  amendment  of  his  account. 

George  B,  Abbott  [Stephen  G,  Thomas  with  him  on  the  brief], 
for  the  appellant. 

Francis  A,  McCloskey^  for  the  respondent  Lally. 

MiLLEfi,  J. : 

The  appellant  insists  that  the  learned  surrogate  erred  in  three 
respects :  Firsts  in  charging  the  executor  with  $410.46  instead  of 
$183.46,  as  the  balance  of  income  in  his  hands;  second^  in  allowing 
him  only  one-half  of  the  commissions  allowed  by  section  2730  of  the 
Code  of  Civil  Procedure ;  and,  thvrd^  in  charging  him  personally  with 
the  costs  of  the  accounting ;  while  the  respondent  insists  that  the  sur- 
rogate erred  in  not  charging  the  executor  with  the  sum  of  $774.46  as 
the  balance  of  income  in  his  hands  instead  of  said  sum  of  $410.46. 
The  difficulty  is  largely  one  of  arithmetic  and  arises  solely  from  two 
transactions.  The  respondent  is  the  son  of  the  testator  and  by  the 
terms  of  the  will  is  entitled  to  the  net  income  of  the  estate,  consist- 
ing of  certain  improved  real  estate  in  the  borough  of  Brooklyn,  and 
the  dispute  arises  as  to  the  amount  of  rentals  of  said  real  estate  prop- 
erly to  be  charged  against  the  appellant.    It  is  undisputed  that  the 
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respoodent  as  agent  for  the  appellant  collected  the  sum  of  $2,290,  of 
which  amount  he  turned  over  to  the  appellant  the  sum  of  $1,066.86, 
retaining  the  balance.  It  also  appears  that  shortly  before  his  death 
the  testator  gave  the  respondent  $1,000  which  the  respondent 
turned  over  to  the  appellant,  as  the  respondent  claims  merely  as  a 
loan,  while  as  the  appellant  claims  because  of  a  demand  which  he 
made  on  the  respondent  for  the  money  on  the  ground  that  it 
belonged  to  the  capital  of  the  estate.  This  controversy,  however, 
was  settled  by  the  judgment  in  an  action  in  the  Supreme  Court 
brought  by  the  respondent  against  the  appellant  as  executor  and 
trustee  to  recover  said  sum  of  $1,000,  by  which  it  was  determined 
that  the  respondent  was  entitled  to  said  sum  of  $1,000,  but  that  the 
appellant  had  a  counterclaim  against  the  respondent  for  the  unpaid 
rentals  collected  by  the  respondent  as  agent,  and  the  appellant  in 
this  proceeding  obtained  a  judgment  against  the  respondent  for  the 
difference  between  said  sum  of  $1,000,  with  interest,  and  the  amount 
of  rentals  collected  and  not  paid  over.  The  appellant  had  charged 
himself  with  said  sum  of  $1,000  as  being  a  part  of  the  capital 
of  the  estate,  and  after  said  judgment  said  sum  was  transferred 
from  the  capital  to  the  income  account,  and  in  the  account  pre- 
sented by  him  in  this  proceeding  it  appears  upon  both  the  credit 
and  debit  side  of  the  capital  account,  and  on  the  debit  side  of  the 
income  account,  the  effect  of  which  was  to  leave  the  balance  in  the 
capital  account  unaffected  by  said  entries,  and  to  increase  the 
amount  of  the  income  account  by  the  sum  of  $1,000. 

By  the  account  as  presented  it  appears  that  the  appellant  has  in 
his  hands  of  income  unexpended  the  sum  of  $183.46,  and  in  mak- 
ing up  the  total  of  income  are  the  two  items  of  $1,066.86  rentals 
collected  by  the  respondent  and  turned  over  to  the  appellant,  and 
the  sum  of  $1,000  transfered  from  the  capital  account  to  the  income 
account,  making  a  total  of  $2,066.86.  The  learned  surrogate  held 
that  no  reference  should  be  made  in  any  part  of  the  account  to  said 
$1,000  item,  but  that  the  executor  should  be  charged  in  the  income 
account  with  the  sum  of  $2,294,  being  the  amount  of  rentals  col- 
lected by  the  respondent,  and  as  the  executor  had  only  charged 
himself  with  $2,066.86  of  this  amount,  this  increased  the  final 
balance  to  be  charged  against  him  by  the  sum  of  $227.14,  which  he 
never  received,  and  as  this  was  collected  and  retained  by   the 
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perso^ti  entitled  to  the  income,  if  it  ds  to:  be»abai^ed  agsinst  the 'exec- 
utor, he.fihould  aleo  be  credited  wdtli  jl  Jike  iauionnt.  The  item  of 
>$410.46  charged  against  the  executor  jas  income  remauiing  in  ina 
'hanidfi  Bliouid,  therefore,' be  i^uced  to  the  som  of^l'83.46. 

The  learned 'Bcrrrogate,  evklentiy  on  bbe  theory  that  the  executor 
had  im»de  ont  tlie  aeconnt  •in  the  ^manner  in  ^vhdch  he  did  for  the 
purpose  of  getting  comraisBions  to  which  he  'was  not  em  titled,  only 
allawed  -him  one-half  of  tlie  •coramismons  allowed  by  jrtstute, 
although  there  is  no  finding  oi.  miseonduotor  improper  manage- 
ment <^i  the  estate.  W-e  think  that  the  executor  should  liav.e  been 
'allowed  his  full  convmissiofis,  imd  that  the  learned  surrogate  ialso 
eri«ed  in  charging  the  ^executor  perBonidly  <with  the  ooBts  of  the 
proceeding. 

The  decree  appeakid  from  shoaU,  therefore,  be  modified  in  the 
respects  to  which  lattei^tion  has  beer>  called,  'and  'as  modMed 
affirmed,  with  oo9tB  to' tlie 'appellant 'Oait  of  the  estate. 

HiRSCHBHEo,  P.  J-.,  JBi^sTLiETT  and  WooDWMiD,  . JJ.,  concurred  ; 
HocoLfiR,  J.y  -not  voting. 

Decree  of  the  Surrogate's  Court  of  Kings  county .  modified  in 
accordance  with  opinion  of  Milleb,  J.,  and  as  modified  atSrmed, 
with  costs  to  tlie  appellant  payable  K)ut  of  the  estate. 


William  Franklin,  Respondent,  v,  William  H.  ^ebglb,  Defend- 
ant, .Impleaded  with  Lucy  E.  W.  Wilson,  the  Name  "Lucy" 
Being  Fictitious,  etc.,  Appellant. 

Mortgage  foT^edatur&'-^Hay  utsSU  thetdecimon  dfMn'CDaium't(>.9et4uidstheute6d  under 
uhiefi  Vie  •mortgager  aequired  title — ^tBksn  .a  vioicUion  dheveof  teill  not 'be  een- 
eidered  on  anxippeal  from  a  final  judgment  offaredoeure  —  t?ie  failure  to  make 
tlie  wife  of  tlie  mortgagor,  tohq  joined  in  the  mortgage,  a  party  drfendani,  ie  ground 
of  demurrer — presumption  as  to  the  continuance  of  Tier  life  and  of  her  dower 
interest — rule  as  to  preettmptions  of  eontimeed  etM^rme  and  rekUione  and  of  a 
Miate  of  ilmge  once  proved. 

In  an  action  brought  to  foreclose  a  mortgage  to  which  the  mortgagor,  but  not  his 
wife,  who  joined  in  the  mortgage,  was  •made' a -party  defendant,  atiother  party 
defendant,  mho  clidmed  that  ta  idaed  of  the  mortgaged  premjaes  had  been 
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obtained  from  liimi  by  f£iui(Lbjf«  thef.moitgi^gDr,  and  waavoid,  and  who  had 
brought  an  action  to  have  it  so  adjudged,  obtained  an  order  staying  all  pro- 
ceedings on  the  part  of  the  plaintiff,  except  the  trial  of  the' issue  of  law  raised 
by  a  demurrer  which  such  defendant  had  interposed  to  the  complaint,  until 
the  final  determination  of  such*  other laetion;  The  issue-  of  law  raised  by*  tlie 
demurrer  was  determined  in  favor  of  the  plaintiff,  and  an  interlocutory  judg- 
ment Wiis  entered  overruling  the  demurrer  and  providing  for  final  judgment 
in  tha  event  of  the  defendant's  failure  to  answer  within,  twenty  days.  The 
defendant  appealed  fronL  the  interlocutory  judgment,  but  did  not  serve  an 
answer  within  the  twenty  days  allbwed  f6r  that  purpose.  At  the  expiration 
of  the  twenty  days  the*  pIdintiS  moved  for  and  obtaiaed  final  judgment  of 
forecloaurfi. 

A^f,  that^  while' the  Appellate  Division  was  of  the  opinion  that  the  entry  of  the 
final  judgment  violated  the  terms  of  the  stay,  that  question,  no  order  directing 
the  entry  of  final  judgment  appearing  in- the- record,  could  not'  be  raised  by  an 
appeal  from  such  final  Judgment; 

Tbat  the  wife  of  the  .mortgagee 'whoihadi  joined  in:  the  exacotion  -  of  thet  mortgage 
WM,  if  liyingt  and  if  her  do  war  intereat  had  aot  been-,  extinguished,,  a.  necessary 
party  ia interest  to  the  complete  determinatioa  of  an. action  to  foreclose  the. 
mortgage,  and  that  the  demurrer  alleging  a  defect  of  parties  in  this  respect 
was  improperly  overruled  as  to  the  demurring  defendant,  who  was  alleged-  in 
the  complaint  to  havcor  claim  to- have  some  interest  in  oe  lien  upon'  the  mort- 
gaged premiaeasuliiect  andtsuitordinate  to  the-  lien  o£  the«  mortgage;  as  such< 
defendant  was  interestod  ia  having  eyety  person  made  a  party  .whose  presence 
was  necessary  to  assure  a  purchaser's. obtaining  a  good  title; 

That  for  the  purposes  of  such  a  demurrer  it  would  be  presumed  in  the  absence 
of  allegations  to  the  contrary,  and  where  no  contrary  presumption  arose  from* 
the  nature  of  the  subject,  that  the  mortgagor^  wifie- was  BtcUL  alive  and  that  her 
inchoate  right  of  dower  still  eaisted. 

"Whcathe  existence  of  a  person,,  a  persenal  relation,  or  a  state  of  things,  is  once 
established  by  proof,  the  law  presumes  that  the  person,  relation  or  state  of 
things  continues  to  exist  as  before  until  the  contrary  is  shown  or  until  a  dif- 
ferent presumption  is  raised  from  the  nature' of  the  subject  in  question. 

Appeai*  by  the  defeodant,  liUcy  E.  W.  Wilson,  from  a  &ial  judg- 
ment of  tlie  SupreiTie  Coiurt  ia  favor  of  tlie  plaintifiE,.  eiuterod  in  the 
office  of  the  clerk  of  thjB  county  of  Suffolk  on  thcr  28th  day  of  May, 
1904,  directing  a  foreclosure  beJot  of  the  preniifles  described  iu  the 
complaint  m  tlie  action,  whicb  iinal  judginent  was  based  upon  an 
iateuloautory  judgment  entered  in  said,  clork'soffice,  on  the  18th  day 
ol  April,  1904-,.  upoa  the  decisioa  of  the  court,  rendered  after  a 
tnal  at  the  Suffolk  Sprecial  Term^  ov^ruling  tlie  said  defendant's 
damurrer  to  the  complaint^  with  notice  of  an  intention  to  bring  up 
for  review^  upon  suxsh  appeal  the  said  interlocutory  judgment 
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Robert  L.  Stanton  [Edward  A.  Alexander  with  him  on  the 
brief],  for  the  appellant. 

Thomas  e/.  Bitchy  Jr.y  for  the  respondent. 

Miller,  J. : 

The  defendant  Wilson,  who  appeals  from  a  final  judgment  in  an 
action  to  foreclose  a  mortgage  made  by  the  defendant  William  H. 
Beegle  and  wife  to  the  plaintiff,  brought  an  action  to  set  aside  as 
fraudulent  and  void  a  deed  of  the  mortgaged  premises  from  herself 
to  the  defendant  Beegle,  together  with  the  mortgage,  foreclosure  of 
which  is  decreed  by  the  final  judgment  appealed  from.  A  motion 
was  made  by  the  appellant  in  this  action  to  stay  all  proceedings  until 
the  trial  and  determination  of  said  action  brought  by  her  to  set 
aside  the  deed  and  mortgage  as  aforesaid,  and,  upon  her  consent  that 
the  place  of  trial  of  the  action  brought  by  her  be  changed  from  the 
county  of  New  York  to  the  county  of  Suffolk,  it  was  ordered 
that  all  proceedings  on  the  part  of  the  plaintiff  in  this  action  be 
stayed  until  the  trial  and  final  determination  of  said  action  wherein 
said  defendant  appellant  was  plaintiff,  except  the  trial  of  the  issue 
of  law  raised  by  the  demurrer  of  the  defendant  to  tlie  complaint, 
the  defendant  having  demurred  thereto.  The  issue  of  law  thus 
raised  was  tried  and  determined  in  favor  of  the  plaintiff,  and  upon 
such  determination  an  interlocutory  judgment  was  entered  over- 
ruling the  demurrer  and  providing  for  final  judgment  in  the  event 
of  the  defendant's  failure  within  twenty  days  to  answer  and  pay  the 
costs.  From  this  interlocutory  judgment  the  defendant  appealed  ; 
after  the  expiration  of  twenty  days,  no  answer  having  been  served, 
the  plaintiff  moved  for  final  judgment  of  foreclosure.  The  appel- 
lant appeared  on  said  motion  and  presented  affidavits  showing  the 
aforesaid  facts.  A  final  judgment  of  foreclosure,  however,  was 
rendered  from  which  the  defendant  appeals,  giving  notice  of  inten- 
tion to  bring  up  for  review  also  the  interlocutory  judgment. 

The  first  point  urged  for  reversal  of  the  judgment  appealed  from 
is  that  it  was  entered  in  violation  of  the  order  staying  all  proceed- 
ings of  the  plaintiff  in  the  action  except  the  trial  of  the  issue  of  law 
raised  by  the  demurrer.  No  order  directing  the  entry  of  final 
judgment  is  found  in  the  record,  and  while  we  are  of  opinion  that 
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the  entry  of  final  judgment  violated  the  terms  of  the  stay  that 
question  caimot  be  raised  by  an  appeal  from  the  judgment. 

We  can,  however,  review  the  interlocutory  judgment  overruling 
the  demurrer.  (Code  Civ.  Proc.  §  1301.)  The  complaint  alleges  that 
the  mortgage  sought  to  be  foreclosed  was  executed  by  the  defend- 
ant William  11.  Beegle  and  by  Lavinia  B.,  his  wife.  Lavinia  B.  is 
not  made  a  party  to  the  action,  and  one  of  the  grounds  of  demurrer 
is  that  there  is  a  defect  of  parties  defendant  in  that  respect.  The 
wife  of  a  mortgagor  who  joins  in  the  execution  of  the  mortgage  is 
a  necessary  party  defendant  to  the  complete  determination  of  the 
matters  involved  in  a  mortgage  foreclosure.  It  is  alleged  in  the 
complaint  that  the  appellant  has  or  claims  some  interest  in  or  lien 
upon  the  mortgaged  premises  or  some  part  thereof  which  is  subject 
and  subordinate  to  the  lien  of  the  said  mortgage.  If  this  be  true 
she  has  an  interest  in  having  every  person  present  whose  presence 
is  necessary  to  enable  a  purchaser  at  foreclosure  sale  to  get  good 
title.  The  learned  court  at  Special  Term  overruled  the  demurrer 
upon  the  ground  that  '^  the  court  cannot  presume  that  the  mortgagor 
Lavinia  Beegle  continues  to  have  an  interest  in  the  premises.^' 
There  is  no  allegation  in  the  complaint  that  Lavinia  Beegle  is  still 
living  or  that  she  has  not  released  her  dower  interest,  but  for  the 
purpose  of  a  demurrer  the  usual  presumption  of  life  arises.  {Sul- 
livan v.  jV.  Y,  cfe  Ji.  a  Co,,  119  N.  Y;  348,  and  cases  cited.)  The 
elementary  rule  as  to  the  presumption  of  a  continuance  of  a  state  of 
facts  once  shown  to  exist  is  quoted  with  approval  by  Judge  Vann 
in  City  of  Cohoea  v.  D.  cfe  //.  C.  Co.  (134  N.  Y.  407)  as  follows : 
"  When  the  existence  of  a  person,  a  personal  relation,  or  a  state  of 
things  is  once  established  by  proof,  the  law  presumes  that  the  person, 
relation  or  state  of  things  continues  to  exist  as  before  until  the 
contrary  is  shown  or  until  a  different  presumption  is  raised  from  the 
nature  of  the  subject  in  question." 

There  is  certainly  no  fact  alleged  in  the  complaint  to  overcome 
the  presumption  that  the  life  of  Lavinia  B.  Beegle  and  her  inchoate 
right  of  dower  continue  to  exist,  and  certainly  no  contrary  pre- 
sumption can  be  raised  '*  from  the  nature  of  the  subject." 

It  follows,  therefore,  that  the  court  erred  in  overruling  the 
demurrer.  The  final  and  interlocutory  judgments  appealed  from 
should  be  reversed,  with  costs,  and  the  defendant's  demurrer  sus- 
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tained,  witk  costa^  with  leare  to  tfa»:pJainti£E  to  amend  Iiia  complaiBt 
within  twenty  dayS;  upom  payment  of  costs. 

HiRSCHBEROy  P.  J-j.-Babttlett  and  Woodwaed,  JJ.,  concurred ; 
HooKEB,  J.,  not  voting. 

Judgments  reversed,  with  costs,  and  defendant's  demurrer  sus- 
tained, with  costs,  with  leave  to  tlie  plaintiff  to  amend  his  complaint 
within  twenty  days  upon  payment  of  costs. 


John.  Tuffey,    Appellant,    v,    Brooklyn  Union  Gas  Company, 

Respondent. 

Bridget  Tcffey,   Appellant,  v.   Brooklyn  Union  Gas-  Company, 

Bespoudeut. 

HoNOKA  Flood,  Appellant,  v.   BiajoKLYN  Union  Gaa  Company, 

I&eBpondBiut. 

Catharine  Flood,  Appellant,  v,  Brooklyn  Union  Gas-  Compant, 

Hespondent; 

Annie    Shelly,   Appellant,   v.   Brooklyn   Union  Gas  Comp'any, 

Respondent. 

TflOMAs  Tuffey,  an  Infant,,  by  Anthony  Duffy,  his  Guardian  ad 
Litem,  Appellant,  v.  Brooklyn  Union  Gas  Company,  Respondent. 

The  practice  of  trying  togetJier  and  reviewing  upon  a  single  record  a  numlw  of  sepo" 
rate  aciions  having  different  partiee,  dieotmragesL 

As  many  separate  and  distinct  actions  involving  different  parties  may  be  tried 
together  as  the  trial  court  is  "willing  to  permit,  if  the  parties  to  snch  actions 
desire  it,  but  the  practice  should  not  be  encour:iged,  especially  where  one  of 
the  parties  whose  rights  may  be  jeopardized  by  such  praotioe  i»  an  infant. 

The  practice  of  asking,  the  Appellate  Division  to  review  upon,  a  single  record 
judgments  and- orders  denying  motions  fornew  trials,  entered  in  separate  actions 
involving  different  parties,  is  obnoxious  to  the  court. 

Appeal  ia  each  of  the  above-entitled  aetioiia  l>y  the  plaintiff  in 
such  actbn,  from  a  jndgmeat  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  theoliicie  of  the  clerk  of  tlie:  county  of  Kinggj 
in  tlie  first  live  actions,  on  the  20th  day  of  May,  1904,  and  in-  the 
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last  action  on  tiie  2d  day  of  Ma^'^,  1904,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  tlie  27th  day 
of  April,  1904^  denying  the  plaintiffs'  motions  for  a  new  trial  made 
apon  the  minotM. 

Je^ae  W.  Joh/naon^  for  the  appellants. 

Edwin  A.  Jones  {Harford  T.  Marshall  with  him  on  the  brief], 
for  the  respondent. 

MiLLBR,  J. : 

Notwithstanding  the  snggestion  in  0^  Gorman  v.  ilT.  T.  dk 
Queens  County  H.  Co,  (96  App.  Div.  594),  the  plaintiffs  in  five 
separate  actions  tried  together  ask  this  court  to  review  the  judg- 
ments rendered  against  them,  and  the  order  denying  a  motion  for  a 
new  trial  on  a  single  record. 

Each  of  five  plaintiffs,  one  of  whom  is  an  infant,  claims  to  have  a 
separate  and  distinct  cause  of  action  for  personal  injuries  alleged  to 
have  been  occasioned  by  the  negligence  of  the  defendant  in  allow- 
ing gas  to  escape  from  its  pipe  into  the  dwelling  of  which  the  plain- 
tiffs were  all  inmates.  Obviously  the  facts  upon  which  the  questions 
of  contributory  negligence  and  damages  in  each  case  depended  wei'e 
separate  and  distinct  Some  of  the  plaintiffs  may  have  been  enti- 
tled to  recover  and  others  not,  and  yet  the  cases  were  tried  as  one, 
and  submitted  to  the  jury  in  such  a  manner  as  must  necessarily  have 
led  the  jury  to  believe  that  all  or  none  were  entitled  to  recover. 
There  is  a  single  order  in  the  case  denying  a  motion  for  a  new  trial, 
and  a  single  notice  of  appeal.  It  might  well  be  in  such  a  case  as 
this  that  some  of  the  appellants  might  be  entitled  to  succeed  in 
their  appeal  and  others  not.  Undoubtedly  if  the  parties  desire  it, 
as  many  separate  and  distinct  causes  of  action  with  different  parties 
in  each  may  be  tried  together  as  the  trial  court  is  willing  to  permit, 
but  the  practice  is  not  to  be  encouraged,  especially  where  one  of 
the  parties  whose  rights  may  thus  be  jeopardized  is  an  infant,  and 
while  we  have  decided  to  consider  this  appeal  upon  the  merits,  here- 
after when  appellants  seek  to  have  the  questions  involved  in  sepa- 
rate actions  reviewed  upon  a  single  record,  they  must  be  prepared 
for  disappointment  in  this  court. 

App.  Div  —Vol.  CII.         27 
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The  evidence  tended  to  show  that  the  injuries  complained  of 
resulted  from  gas  escaping  into  the  cellar  of  the  house  occupied  by 
the  plaintiffs,  through  an  old  pipe  which  was  rusted  and  had  .lot 
been  in  use  for  some  yeai*s.  It  appeared  that  during  the  day  pre- 
ceding the  events  complained  of  the  defendant  had  been  excavating 
in  the  street  in  front  of  said  premises,  replacing  its  mains  and  the 
pipes  leading  into  residences.  There  was  no  evidence,  however, 
showing  that  the  pipe  in  question  was  connected  with  the  defend- 
ant's main,  nor  did  it  appear  that  the  defendant  owned  the  pipe  or 
exercised  any  control  over  it.  Nevertheless  the  trial  court  sub- 
mitted the  question  of  the  defendant's  negligence  and  of  the  plain- 
tiffs' contributory  negligence  to  the  jury,  charging  the  jury  that  the 
plaintiffs  could  only  recover  for  such  damage  as  they  sustained 
before  they  knew  the  gas  was  coming  in ;  that  after  they  discovered 
that  the  gas  was  coming  into  the  house  it  was  their  duty  to  get  out.N 
At  the  close  of  the  charge  the  following  request  was  made  by  the 
plaintiffs  :  "  I  ask  your  Honor  to  charge  the  jury  that  there  is  no 
evidence  that  the  plaintiff*  had  any  knowledge  that  the  gas  came 
from  inside  the  house  or  any  evidence  that  they  knew  there  was  a 
gas  pipe,"  to  which  the  court  replied  :  "  I  will  deny  that ;  they 
knew  that  there  was  a  gas  pipe  there  and  that  gas  was  coming  in  ; 
they  all  say  so."  To  this  the  plaintiffs  excepted.  It  does  not  appear 
that  any  injury  was  sustained  by  the  plaintiffs  before  the  dbcovery 
of  gas  in  the  house.  With  possibly  one  exception  they  all  testified 
that  they  supposed  the  gas  came  from  out  of  doors  from  the  exca- 
vation made  by  the  defendant,  and  their  testimony  was  directed  to 
the  efforts  made  by  them  to  get  the  gas  out  or  avoid  its  effects. 
The  instruction  of  the  court,  to  whicli  exception  was  taken,  was  in 
effect  an  instruction  that  the  parties  had  all  testified  that  they  knew 
the  gas  was  entering  the  cellar  through  the  gas  pipe  referred  to,  and 
when  read  in  connection  with  the  main  charge  must  have  influenced 
the  jury  to  render  a  verdict  for  tlie  defendant  irrespective  of  the 
question  of  its  negligence.  This  instruction  was  in  dii-ect  conflict 
with  the  testimony  of  the  plaintiffs,  and  although  the  plaintiffs 
should  probably  have  been  nonsuited  for  failure  to  show  any  causal 
connection  between  the  escape  of  the  gas  and  negligence  of  the 
defendant  they  have  a  judgment  against  them  on  the  merits  which 
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we  caunot   say   was  not  produced  by  the  erroneous  instrnction 
excepted  to. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted  to  each  of  the  plaintiffs,  costs  to  abide  the  event. 

HiRSCHBERG,  P.  J.,  Bartletf  and  Woodward,  JJ.,  concurred ; 
Hooker,  J.,  not  voting. 

Judgment  and  order  in  each  case  reversed  and  new  trial  granted, 
one  bill  of  costs  of  this  appeal  to  abide  the  event. 


Benjamin  E.  Valentine,  Appellant,  v.  The  Long  Island  Railroad 
Company,  Respondent. 

A  common  earner  may  not  set  up  its  own  ownership  as  a  dtfense  to  an  action  for 
goods  —  it  is  competent  on  the  question  of  damages — a  bailee  cannot  plead  jus 
tertii  —  exceptions  to  this  rule, 

A  common  carrier,  sued  for  the  conversioa  of  goods  delivered  to  it  for  carriage  by 

the  plaintiff  in  the  action,  cannot  set  up  its  ownership  of  the  goods  as  a  defense 

to  the  action. 
Semble,  however,  that  evidence  of  its  ownership  is  admissible  in  the  action  on  the 

question  of  damages. 
The  general  rule  that  a  bailee  caunot  plead ^'t^«  tertii  against  his  bailor  applies  to 

common  carriers. 
The  exceptions  to  such  general  rule  stated  and  considered. 

Appeal  l)y  the  plaintiff,  Benjamin  E.  Valentine,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  tlie  county  of  Nassau  on  the  5th  day  of 
March,  1904,  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court  after  a  trial  at  the  Nassau  Trial  Term. 

B.  jE   Valentine^  for  tlie  appellant. 

Byron  Traver  {Joseph  F.  Keany  with  him  on  the  brief],  for  the 
respondent. 

Jbnks,  J. : 

The  defendant  is  a  common  carrier  sued  for  conversion.  It 
pleaded  title  to  the  goods,  and  a  verdict  was  directed  in  its  favor. 
The  question  is  whether  such  plea  was  available  in  defense.      The 
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rule  that  a  bailee  cannot  plead  jtis  tertii  against  his  bailor  applies 
generally  to  common  carriere.  (Story  Bail.  §  582 ;  The  Idaho^  93 
TJ.  S.  575.)  Many  authorities  state  as  a  reason  for  the  application 
of  the  rule  that  by  such  a  plea  the  bailee  might  keep  property  for 
himself.  Hence  the  authorities  even  most  favorable  to  the  bailee 
require  that  he  must  defend  "  upon  the  right  and  title  and  by  the 
authority  "  of  the  owner.  This  reason  does  not  exist  in  this  case 
inasmuch  as  the  plea  is  ownership  in  tlie  earner. 

In  Westeryi  Transportation  Co,  v.  Barher  (56  N.  Y.  544,  552) 
it  is  said  that  the  rule  "  applies  in  all  cases  where  the  bailee  seeks 
to  avail  himself  of  the  title  of  a  third  person  for  the  purpose  of 
keeping  tlie  property  himself  from  the  bailor,  and  to  all  cases  where 
the  bailee  has  not  yielded  to  a  paramount  title  in  another."  In 
The  Idaho  {s^ipra),  where  the  rule  in  Western  Traiisportatio7i 
Co.  V.  Barher  {supra)  is  applied,  it  is  said  that  the  rule  is  not  to 
be  denied  "  in  any  case  where  he  has  not  yielded  to  the  paramount 
title."  In  Mullins  v.  Chichering  (110  N.  T.  513,  514)  the  court 
say  that  the  bailees  could  not  dispute  the  title  "  except  in  one  emer- 
gency "  and  that  they  were  free  to  do  so  in  that  case  in  that  they 
Lad  submitted  to  the  title  and  had  delivered  the  property  to  those 
who  claimed  to  be  the  owners.  The  dissent  in  that  case,  per  Dan- 
FORTH  and  Geay,  J  J.,  takes  the  ground  that  the  rule  applied  unless 
the  bailment  had  been  determined  by  what  is  equivalent  to  an 
eviction  by  the  real  owner,  and  so  is  in  favor  of  the  rigor  of  the 
rule.  Sedgwick  v.  Macy  (24  App.  Div.  1)  holds  that  the  right 
to  plead yw5  tertii  "  is  limited  either  to  a  case  where  he  has  actually 
delivered  the  property  to  the  true  owner,  or  where  he  has  assumed 
such  a  relation  towards  the  true  owner  that  he  is  no  longer  in  a  sit- 
uation to  deny  that  the  third  person  actually  owns  the  property 
and  is  entitled  to  its  possession."  Parsons  on  Contracts  (\"oL  2 
[8th  ed.],  p.  215)  says :  "  In  general,  no  agent  can  defend  against  the 
action  of  his  principal,  by  setting  up  \\\qju8  tertii  in  his  own 
favor.  On  the  other  hand,  if  the  carrier  delivers  them  to  a  third 
party,  and  it  can  be  shown  in  an  action  against  him  that  this 
third  party  was  the  actual  and  lawful  owner,  and  that  the  plain- 
tiff, who  delivered  the  goods  to  the  carrier,  had  no  right  to  them 
whatever,  tins  certainly  is  a  sufficient  defence."  Schouler  on  Bail- 
ments and  Carriers  (3d  ed.  §  494)  says :  "  While  a  bailee  cannot  avail 
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liimself  of  the  title  of  a  third  person,  even  though  that  perBon  be  the 
troe  ownei*,  in  order  to  gain  title  for  himself,  nor  in  aBy  case  where 
he  lias  not  yielded  to  a  paramount  title,  he  is  sufficiently  excused 
where  he  has  delivered  the  property  to  tlie  true  owner  on  his 
demand,  his  own  course  having  been  honorable.  And  hence  a 
common  carrier  may  excuse  himself  by  showing  that  he  actually 
delivered  the  goods  to  the  true  owner,  who  had  a  right  to  immediate 
delivery,  even  tliough  such  delivery  be  not  according  to  the  con- 
signor's directions  or  the  terms  of  the  bill  of  lading.  But  in  case 
of  delivery  other  than  according  to  the  original  undertaking  it 
devolves  upon  the  carrier  to  prove  that  he  has  delivered  to  the  real 
owner.  The  rule  which  holds  every  bailee  to  honorable  conduct 
towards  his  bailor  forbids,  however,  that  a  carrier  should  connive 
with  a  third  party  to  get  possession  of  the  goods  for  the  latter^s 
benefit."  The  rule  and  exception  stated  in  Bates  v.  Stanton  (1 
Duer,  79,  85)  has  received  frequent  approval.  "  The  present  case, 
therefore,  stands  upon  the  same  ground  as  other  bailments,  in 
respect  to  which  the  general  rule  undoubtedly  is  that  in  an  action 
by  the  bailor,  a  jiLS  tertii,  a  right  of  property  in  a  third  person  can- 
not be  set  up  by  the  bailee  to  defeat  a  recovery.  But  to  this  gen- 
eral rule  there  are  many  exceptions.  The  defendant  in  such  a  suit 
may  doubtless  show  that  the  property  had  been  taken  from  him  by 
process  of  law  or  by  a  person  having  a  paramount  title,  or  tliat  the 
title  of  the  bailor  had  terminated  or  that  he,  the  bailor,  was  himself 
a  mere  agent  and  that  ihe  return  of  the  property  to  him  had  been 
forbidden  by  his  principal  {Shelbury  v.  ScoUford^  Yelv.  23 ;  Edaon 
V.  Weston^  6  Cranch,  278  ;*  Ogle  v.  Atkinson^  5  Taunt.  759 ;  Wil- 
son V.  A^hdertony  1  Barn,  and  Aid.  450  ;t  Whittier  v.  Smithy  11 
Mass.  211 ;  Story  on  Bail.  §  120,  266.)  Nor  are  these  the  only 
exceptions  ;  we  are  strongly  disposed  to  think  that  the  right  of  the 
true  owner  may  be  set  up  in  all  cases  where,  upon  his  demand,  the 
property  has  been  in  fact  delivered  to  him  before  the  commence- 
ment of  the  suit,  and  are  satisfied  that  such  a  delivery  is  an  absolute 
bar  where  it  appears  that  the  plaintiff  had  obtained  possession  of 
the  property  feloniously  or  tortiously,  by  felony,  force  or  fmud 
{Hardtnan  v.  Willeockj  9  Bing.  382-4 ;  Khig  v.  Bichards,  6  WharL 
Penn.  R.  418  ;  Story  on  Bail.  §  582  ;  Angell  on  Carriers,  §  336.)'" 

♦6  Cow.  278.  1 1  Bam-  &  A<iol.  450.  • 
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There  are  authorities  which  have  extended  the  exception.  Hutch- 
inson on  Carriers  (2d  ed.  §  406)  cites  some  of  them.  In  Sedgwick  v. 
Macy  {supra)  it  is  said  that  we  have  not  accepted  the  extension  of 
the  English  rule,  of  which  Biddle  v.  Bond  (6  B.  &  S.  225),  in  so 
far  as  it  approves  of  the  quoted  expression  of  Pollock,  C.  B.,  in 
Thorns  v.  Tilbury  (3  H.  &  N.  534)  and  possibly  Sheridan  v.  New 
Quay  Co,  (4  C.  B.  [N.  S.]  618)  are  examples,  although  it  is  to  be 
noted  that  Blackburn,  J.,  in  Biddle  v.  Bond  {8upra\  the  leading 
case,  says  that  the  true  ground  on  which  the  jus  tertii  may  be 
asserted  is  that  the  estoppel  ceases  when  the  bailment  is  determined 
by  what  is  equivalent  to  an  eviction  by  a  title  paramount. 

Of  course  this  circumstance  does  not  appear  in  this  case,  for  inas- 
much as  the  carrier  asserts  title  in  itself  there  can  be  no  yielding  to  a 
paramount  title  in  the  sense  that  another  is  the  owner  of  the  goods. 
But  the  question  is,  does  the  reason  apply  ?  Is  the  bailee  permitted 
to  plead  the  jus  tertii  under  such  circumstances  ex  neces8it<ite — 
by  the  logic  of  things  —  or  is  the  requirement  only  by  way  of  further 
assurance  that  he  is  not  pleading  the  title  of  a  third  person  as  a 
cloak  to  keep  the  goods?  I  think  for  the  former  reason.  Gboter, 
J.,  indicates  this  in  his  opinion  in  Western  Transportation  Co.  v. 
Barher  {supra) :  "  If  the  owner  demands  the  property  of  the  bailee 
and  he  refuses  to  deliver  it  to  him,  he  is  at  once  liable  to  him  in  an 
action  for  its  conversion.  This  is  a  tort,  and  it  would  be  somewhat 
anomalous,  if  the  bailee  should  shield  himself  from  this  by  deliver- 
ing the  property  to  the  owner,  that  he  could  not  show  such  facts  as 
a  defence  to  the  groundless  claim  of  the  bailor  for  the  property 
*  *  *  When  the  owner  comes  and  demands  his  property  he 
is  entitled  to  its  immediate  delivery,  and  it  is  the  duty  of  the 
possessor  to  make  it.  The  law  will  not  adjudge  the  performance  of 
this  duty  tortious  as  against  a  bailor  having  no  title."  In  other 
•words,  the  bailee  is  permitted  to  assert  the  jus  tertii  because  his 
■duty  compelled  him  to  yield  to  the  demand  of  the  true  owner  of  the 
goods.  In  Pulliam  v.  Burlingame  (81  Mo.  Ill)  the  defendant 
proved  joint  title  in  his  wife  and  in  the  plaintiff,  and  the  court  said  : 
^'  It  does  not  appear  that  his  wife,  as  paramount  claimant,  ever  asserted 
any  title  to  this  property.  Consequently  his  plea  that  he  holds  it  as 
agent  for  his  wife,  implies  that  this  is  his  voluntary  act,  and  was  not 
forced  upon  him  by  the  assertion  in  any  form  of  her  pretended 
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title.  *  *  *  The  evidence  in  this  case  shows  that  the  defendant, 
at  tlie  time  of  the  replevin,  was  in  actual  possession  of  the  mules 
which  he  borrowed,  and  that  his  plea  of  being  the  agent  or  bailee 
of  a  paramount  owner,  rests  upon  liis  voluntary  act  alone,  without 
suit,  threat  or  demand  of  such  owner  or  claimant." 

Where  the  carrier  himself  asserts  the^w*,  he  has  not  yielded  to 
any  demand  nor  has  there  been  eviction  by  paramount  title  or  its 
equivalant.  No  peril  requires  the  plea.  He  received  the  goods  as  a 
carrier  and  thereafter  asserted  his  title  of  course  of  his  own  motion. 

With  respect  to  the  rule,  the  Supreme  Court  of  the  [Jnited 
States  said  in  The  Idaho  {supra)  that  it  applies  to  the  common 
carrier  as  well  as  other  bailees.  The  rule  was  applied  against  the 
bailee  in  Thompson  v.  Williams  (30  Kans.  114),  per  Brewer,  J.; 
I^uHiam  v.  Burlingame  {supra) ;  Simpson  v.  Wren7i  (50  111.  222). 
It  is  urged,  naturally  with  much  force,  that  the  owner  is  entitled  to 
his  property  whenever  and  wherever  he  finds  it.  But  if  there  be 
more  than  one  claimant  the  courts  must  decide  between  them.  If 
the  defendant  found  the  goods  in  the  plaintiff's  possession  and  the 
plaintiff  asserts  title,  the  defendant  must  prove  his  own  title.  But 
in  this  case  it  gained  possession,  not  under  claim  of  title,  but  by  the 
act  of  the  plaintiff  (still  asserting  his  title),  for  a  service  which  in  no 
way  negatived  the  plaintiff's  claim  or  gave  any  color  of  title  to  the 
defendant  save  for  the  purpose  of  carriage.  It  thereafter  asserts 
ownership  and  avails  itself  of  this  qualified  possession.  Possession 
is  evidence  of  ownership,  even  though  of  "  the  lowest  species,"  but 
presumptive  and  easily  liable  to  be  overcome.  {Rawley  v.  Brown^ 
71  N.  Y.  85.)  But  it  is  an  advantage  in  a  litigation  over  title 
which  the  defendant  has  thus  gained.  This  fact  moved  the  court  in 
Simpson  v.  Wrenn  {supra).  Though  the  defendant  be  barred  in 
this  suit  from  this  plea  it  does  not  embarrass  save  to  require  circuity 
of  action,  while  even  in  this  action  evidence  of  its  ownership  is 
admissible  on  the  question  of  damages.  {Bursley  v.  Hamilton^  15 
Pick.  40,  43.     See,  too,  Wright  v.  Pratt,  31  Wis.  99.) 

I  think  that  the  judgment  should  be  reversed  and  a  new  trial 
granted. 

HiRSCHBERG,  P.  J.,  WooDWARD,  RicH  and  Miller,  J  J.,  concurred. 
Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 
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Eugene  Barnes,  Respondent,  v,  Wiluam  H.  Baenhart,  Appellant, 
Impleaded  with  Frank  V.  Millard  and  Others,  Defendants. 

Change  of  venue  ^^  a/a  aetion  to  compel  contribution  towards  the  expenses  of  a  real 
estate  venture  is  not  an  action  **  to  recover, **  etc.,  "  real  property  "  within  section 
'982  of  the  Oode  of  Civil  Procedure. 

Upon  a  motion  to  db&nge  the  place  of  trial  of  an  action  from  tbe  county  of  West- 
chester to  the  county  of  Erie,  it  appeared  that  the  parties  to  the  action  bad 
entered  into  a  written  a^g^reement  for  the  purchase  and  sale  of  lands  in  the  city 
of  Buffalo,  Erie  county,  and  for  the  division  of  the  profits  or  losses  among  the 
parties  in  certain  specified  proportions;  that  the  title  to  the  lands  purchased  pur- 
suant to  the  agreement  was  taken  in  the  names  of  the  plaintiff  and  the  defend- 
ant Barnhart  in  trust  for  their  benefit  and  .that  of  their  asfiooiates.  The  plaintiff 
alleged  that  tbe  venture  had  resulted  in  loss  of  which  he  bad  contributed  more 
than  bis  proportionate  share;  that  the  defendants  had  not  sustained  their  pro- 
portionate sbare  of  the  Joss  and  that  Barnbart  had  mismanaged  affairs.  He 
demanded  judgment  for  an  accounting  and  for  tbe  sale  of  the  real  estate  and 
tbe  dispodtionof  tbe  proceeds  according  to  the  respective  rights  of  tbe  parties. 

Tbe  aefendant  Barnbart  loterposed  an  answer  asking  that  it  be  declared  that  tbe 
best  interest  of  all  the  parties  demanded  that  the  property  be  beld  in  trust  as 
provided  by  the  agreement  until  a  profitable  price  could  be  obtained. 

Seldf  that  the  action  was  not  one  **  to  recover,  or  to  procure  a  judgment,  estab- 
lishing, determining,  defining,  forfeiting,  annulling,  or  otherwise  affecting  an 
estate,  right,  title,  lien,  or  other  interest,  in  real  property,  or  a  cfbattel  real," 
witthin  tbe  loeaning  of  •eobion  982  of  tbe  Code  of  Civil  Prooedure,  and  that 
the  defendant  Barnbart  was  consequently  not  entitled,  as  a  matter  of  right,  to 
have  tbe  venue  changed  to  Erie  county. 

Appeal  by  tlie  defendant,  William  II.  Barnbart,  from  an  order 
of  tlie  Supreme  Court,  made  at  tbe  Westcbester  Special  Term  and 
entered  in  tbe  oflSee  of  tlie  clerk  of  tbe  county  of  Westcbester  on 
the  19tb  day  of  November,  1904:,  denying  tbe  said  defendant's 
motion  to  cliange  tbe  place  of  trial  of  tbe  action  from  tlie  county 
of  Westcbester  to  tbe  county  of  Erie. 

Cyrus  A.  BUhop^  for  tbe  appellant. 

Henry  C.  Griffin^  for  tbe  respondent. 

Jenks,  J. : 

Tbe  plaintiff's  cause  of  action  arises  out  of  a  written  agreement 
for  a  business  venture  wbicb  resulted  in  tbe.  purchase  of  lands  in 
tbe  city  of  Buffalo,  of  wbicli  tbe  title  was  taken  in  tbe  names  of  tbe 
plaintiff  and  the  defendant  Barnbart,  who  beld  them  in  trust  for 
their  benefit  and  that  of  their  associates.     Tlie  plaintiff  and  said 
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defendant  were  to  make  sales  from  time  to  time  and  the  profits  were 
to  be  diufcribnted  in  certain  specified  proportions.  If  tiie  proceeds 
of  the  sales  did  not  meet  the  fijsed  charges,  taxes  and  expenses,  then 
the  parties  were  to  bear  them  in  proportion  to  their  respective  inter- 
ests. The  plaintiff  brings  this  action  against  Barnhart  and  his 
associates,  compUuning  tliat  the  venture  has  brought  losses,  that  he 
has  contributed  more  than  his  proportionate  share  to  sustain  it,  that 
defendants  have  not  met  their  respective  burdens,  and  that  Barn- 
hart  has  ndfiEnanaged  affairs.  He  deooands  judgment  for  an  account- 
ing and  for  a  direction  of  sale  and  a  disposition  of  the  probeeds 
according  to  tlie  respective  rights. 

The  plaintiff  laid  the  venne  in  "Westchester  county  where  he 
resides,  and  Barnhart  .moved  to  change  the  place  of  trial  to  Buffalo 
as  a  matter  of  right  under  section  982  of  the  Code  of  Civil  Pro- 
cednre.  Ab  the  action  is  not  one  enumerated  in  that  section,  the 
appellant  mnst  depend  upon  tLe  provision,  "  and  every  other  action 
to  recover,  or  to  procure  a  judgment,  -establishing,  determining, 
defining,  forfeiting,  annulling,  or  oth^wise  affecting,  an  estate,  right, 
title,  lien,  or  otlier  interest,  in  real  property,  or  a  chattel  real."  The 
defendant  Barnhart,  who  alone  appeals,  confirms  the  agreement  and 
by  reason  of  his  answer  asks  that  it  be  decreed  that  thel)est  interests 
of  all  parties  demand  that  the  property  be  held  in  trust  as  provided 
by  that  agreement  until  a  price  showing  profits  can  be  obtained,  and 
that  the  parties  keep  the  agreement  and  its  covenants.  To  adopt 
the  language  of  IVillard  Baetlett,  J.,  in  Jloffff  v.  Mack  (53  Hun, 
463),  I  do  not  think  that  "  the  judgment  wliich  is  sought  is  one  that 
by  its  very  terms,  or  by  reason  of  its  form  and  by  virtue  of  the 
express  provisions  therein  contained,  will  affect  the  title  to  real 
property  or  some  interest  therein."  Tlie  title  is  now  detennined  by 
the  acknowledged  agreement,  which  none  seeks  to  disturb.  The 
relief  sought  is  an  accounting  pursuant  to  the  rights  of  the  parties, 
based  upon  the  agreement  wliich  specificially  declares  the  title,  and 
although  the  property  is  subject  to  the  direction  of  the  court  for 
distribution,  which  would  require  a  sale  thereof,  the  title  is  not 
affected.     (See  Shnpson  v.  Simpson,  41  App.  Div.  449.) 

The  order  should  be  affirmed. 

HiRSOHBERG,  P.  J.,  "WooDWARD,  RiOH  and  Miller,  JJ.,  concurred. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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William  L.   Mathot,  Respondent,   v.    Frederick    E.    Triebel, 

Appellant. 

Action  by  an  attorney  to  e^toMuh  a  lien  on  hie  dienfe  papere,  etc. — 1u>w  judgment 
may  be  entered  wliere  a  demurrer  interposed  by  the  client  is  overruled  and  the  client 
fails  to  ansfioer  aver — appeal  from  a  judgment  erroneously  entered. 

The  complaint  in  an  action  alleged  that  the  plaintiff  had  rendered  legal  services 
to  the  defendant  worth  $1,000  and  demanded  that  it  be  decreed  that  he  had  **  a 
lien  upon  all  papers  and  matters  in  his  hands,  the  property  of  defendant,  and 
thMioncys  coming  to  said  defendant"  by  virtue  uf  a  contract  which  required 
such  services  '*  to  an  extent  sufficient  to  satisfy  and  discharge  plaintiff's  said 
claim  for  services;  **  that  "  the  extent  of  this  plaintiff's  said  lien  and  claim  be 
ascertained  and  determined  and  the  defendant  adjudged  to  pay  the  same," 
and  for  "such  other  and  further  relief  in  the  premises  as  is  proper  and 
equitable." 

The  defendant  interposed  a  demurrer  to  such  complaint,  which  was  overruled 
with  leave  to  the  defendant  to  answer  upon  payment  of  costs.  The  defendant 
having  failed  to  pay  the  costs  or  to  answer,  the  plaintiff  moved  for  final  Judg- 
ment, showing  that  the  interlocutory  judgment  overruling  the  demurrer  did 
not  provide  for  the  entry  of  such  judgment. 

The  court  without  further  procedure  granted  the  motion  and  directed  the  clerk 
to  enter  judgment  for  the  plaintiff  "  for  the  amount  of  his  demand  herein,  with 
interest  and  costs  to  be  taxed."  The  clerk  thereupon  entered  judgment  in 
favor  of  the  plaintiff  for  $1,015  principal  and  interest  and  the  costs  as  taxed 
by  him. 

Held,  that  the  judgment  was  more  favorable  to  the  plaintiff  than  that  demanded 
by  the  complaint  and  should,  therefore,  be  reversed; 

That  as  the  interlocutory  judgment  did  not  provide  for  the  entry  of  final  judg- 
ment and  as  the  complaint  did  not  demand  judgment  for  a  sum  of  money  only, 
the  practice  to  be  followed  by  the  plaintiff  was  prescribed  by  sections  1222  and 
1228  of  the  Code  of  Civil  Procedure; 

That  under  the  complaint  the  plaintiff  was  not  entitled  to  judgment  for  a  defi- 
nite sum  of  money  until  the  extent  of  his  lien  had  been  ascertained  and 
determined; 

That  the  demurrer  was  equivalent  to  a  general  appearance,  and  that,  before  the 
final  judgment  could  be  rendered  against  him,  the  defendant  was  entitled  to 
notice  of  the  assessment  by  the  clerk  as  well  as  notice  of  the  application  to  the 
court  and  to  challenge  the  amount  of  the  recovery  even  by  affirmative  evidence 
in  diminution  of  damages; 

That  the  defendant  was  entitled  to  appeal  from  the  final  judgment. 

Appeal  by  the  defendant,  Frederick  E.  Triebel,  from  a  final 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in 
the  office  of  the  clerk  of  tlie  county  of  Queens  on  the  81st  day  of 
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March,  1904,  upon  an  order  bearing  date  the  30th  day  of  March, 
1904,  with  notice  of  an  intention  to  bring  up  for  review  upon  such 
appeal  an  interlocutory  judgment  in  favor  of  the  plaintiflF,  entered 
in  the  office  of  the  clerk  of  the  connty  of  Queens  on  the  11th  day 
of  February,  1904,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Kings  County  Special  Term,  overruling  the  defendant's 
demurrer  to  the  plaintiffs  complaint,  and  also  the  said  order  upon 
which  the  final  judgment  appealed  from  was  entered. 

Daniel  D.  Sherman,  for  the  appellant. 

William  Z.  Mathot  [J,  Du  Pratt  White  with  him  on  the  brief], 
for  the  respondent. 

Jbnks,  J. : 

The  plaintiff  complained  that  he  had  rendered  legal  services  to 
the  defendant  worth  $1,000  and  demanded  that  it  be  decreed  that 
he  had  '^a  lien  upon  all  papers  and  matters  in  his  hands,  the  prop- 
erty of  defendant,  and  the  moneys  coming  to  said  defendant "  by 
virtue  of  a  contract  which  required  such  services  "  to  an  extant 
sufficient  to  satisfy  and  discharge  plaintiffs  said  claim  for  services ; " 
that  "  the  extent  of  this  plaintiffs  said  lien  and  claim  be  ascertained 
and  determined  and  the  defendant  adjudged  to  pay  the  same,"  and 
for  '^  such  other  and  further  relief  in  the  premises  as  is  proper  and 
equitable."  The  defendant's  demurrer  was  overruled,  with  leave  to 
answer  upon  payment  of  costs,  and  interlocutory  judgment  was 
entered.  The  plaintiff,  showing  the  omission  of  the  defendant  to 
pay  the  costs  or  to  answer,  moved  to  enter  judgment  showing  also 
that  the  interlocutory  judgment  on  the  decision  did  not  provide  for 
the  entry  of  final  judgment.  The  court  without  further  procedure 
granted  the  motion  and  directed  the  clerk  to  enter  judgment  for  the 
plaintiff  "  for  the  amount  of  his  demand  herein,  with  interest  and 
costs  to  be  taxed."  The  clerk  thereupon  entered  judgment  in  favor 
of  the  plaintiff  for  $1,015  principal  and  interest  and  the  costs  as 
taxed  by  him. 

As  the  decision  did  not  direct  final  judgment  and  the  complaint 
did  not  demand  judgment  for  a  sum  of  money  only,  the  practice  is 
prescribed  by  sections  1222  and  1223  of  the  Code  of  Civil  Pro- 
cedure.    I  have  shown  that  the  action  is  on  the  equity  side  of  the 
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court  and  that  its  prayer  is  to  ascertain,  determine  And  enforce  a 
lien,  and  when  the  extent  thereof  is  ascertained  and  determined,  for 
jadgment  aocordingly.  Bat  the  plaintiff  lias  reoo^eo^,  without  asj 
determination  or  asoei'taiTin^ent  in  the  premises  or  any  procedure 
Bpon  his  application  for  judgment,  a  definite  sum  of  money  outside 
of  the  prayer  and  neoessarily  upon  his  allegation  that  his  serviceB 
were  worth  that  sum.  The  demurrer  was  not  an  answer  {Kelly  t. 
Downing^  42  N.  Y.  71),  and  tlie  judgment  conid  not  be  more  favor- 
able to  the  plaintiff  than  that  demanded  in  the  complaint.  (Code 
Civ.  Proc.  §  1207.)  This  section  is  applicable  to  this  case.  {£dson 
V.  Girva?i,  29  Hun,  422 ;  Feck  v.  i\r.  Y,  cfe  iT.  J.  JS.  Co.,  85  K.  Y. 
246.)  The  provision  of  section  1207  {supra)  means  that  the  statute 
forbids  inclusion  of  any  relief  in  the  decree  greater  than  that 
demanded  in  the  complaint.  {Clapp  v.  McCahe^  155  N.  Y,  555.) 
The  demurrer  was  equivalent  to  a  general  appearance  (Code  Civ. 
Proc.  §  421),  and  the  defendant  was  entitled  to  notice  of  the  assess- 
ment by  the  clerk,  as  well  as  of  the  application  to  the  court  (Id. 
§  1219)  and  to  *'  challenge  the  amount  of  recovery,  even  by  affirma- 
tive evidence,  in  diminution  of  damages."  {Bassett  v.  French^  10 
Misc.  Bep.  672 ;  appeal  dismisped,  155  }^.  Y.  46.) 

It  is  obvious  that  the  judgment  in  this  case  is  more  favorable 
than  that  demanded  by  the  complaint,  aaid  that  it  cannot  be  sus- 
tained. {Swart  V.  Bimghton^  35  Hun,  281,  and  cases  cited  ;  Sim<mr 
Sony,  Bldlte^  12  Abb.  Pr.  331;  Clappy.  IlcCahe^  supra;  Has- 
hrouck  V.  JVew  Paltz^  etc,,  Traction  Co.,  98  App.  Div.  568.) 

The  defendant  was  entitled  to  this  appeal.  {Bassett  v.  jFr^icA, 
stipra  ;  People  v.  Manhattan  Heal  Estate  Co^  74  App.  Div.  535 ; 
Clapp  V.  McCahe,  supra.) 

The  final  judgment  sliould  be  vacated,  and  the  order  for  its  direc- 
tion reversed,  with  costs. 

HiRscHBERG,  P.  J.,  Bartlett  and  Woodward,  JJ.,  concurred. 

Final  judgment  vacated  and  order  for  its  direction  reversed,  with 
costs. 
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Peter  J.  Kennedy,  Respondent,  v.  Margaret  Lamb  and  Others, 

Defendants. 

David  P.  Goldstein  and  Joseph  M.  Cohn,  Appellants. 

i}rder  for  publication  —  if  the  judge  7ia»  jurisdiction  it  cannot  be  attacked  col-' 
laterally   by   a   purchaser  at   a  partition   sale  —  what   is   sufficient    to  give 
jurisdiction. 

An  order  of  publication,  made  in  an  action  to  partition  real  property,  is  not  open 
to  a  collateral  attack  by  the  pnrchaser  at  the  partition  sale,  if  the  moving  affi- 
davits vested  the  jadge  granting  the  order  with  jurisdiction  to  pass  upon  the 
question  whether  the  defendant  sought  to  be  served  by  publication  could 
with  due  diligence  be  served  personally  within  the  State  of  New  York,  and  if 
the  judge  was  satisfied  that  they  could  not  be  so  served. 

Even  slight  and  inconclusive  proof  may  confer  such  jurisdiction  on  the  judge 
granting  the  order. 

Where  one  of  the  moving  affidavits  conclusively  shows  that  the  defendants 
sought  to  be  served  by  publication  are  non-residents  and  are  residents  of  the 
State  of  New  Jersey,  and  another  affidavit  states  that  the  plaintiff  will  not  be 
able  with  due  diligence  to  make  personal  service  of  the  summons  within  the 
State  of  New  York  on  such  defendants,  ''as  appears  by  the  affidavit  of  Peter 
J.  Kennedy  hereunto  annexed,"  the  judge  has  jurisdiction  to  grant  the  order. 

Appeal  by  David  P.  Goldstein  and  anotlier  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  4th 
day  of  November,  1904,  granting  the  plaintiff's  motion  to  compel 
the  appellants  to  complete  their  purchase  of  premises  sold  at  a  par- 
tition sale  in  the  above-entitled  action. 

Frank  Walling  [Siegmund  liosentJial  with  him  on  the  brief], 
for  the  appellants. 

Addison  S,  Sa?iborn,  for  the  respondent. 

Jenks,  J.  : 

This  order  is  not  open  to  collateral  attack  if  the  affidavits  vested 
the  judge  with  jurisdiction  to  pass  upon  the  question  and  he  was 
satisfied.  {Salisbury  v.  AfcGihhon,  58  App.  Div.  524  ;  Kennedy  v. 
N.  Y.  Z.  Ins.  &  Trust  Co.,  101  N.  Y.  487.)  Even  slight  and  incon- 
clusive proof  may  confer  jurisdiction.*    {Carleton  v.  Carleton^  85 
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N.  Y.  313.)  We  tliink  that  the  affidavits  were  sufficient  to  justify 
a  determination  by  the  judge  that  the  defendants  could  not  with  due 
diligence  be  served  personally.  {Kennedy  v.  N,  Y.  L.  Ins,  cfe 
Trust  Co,^  supra  ;  Salisbury  y.McGihhon^  supra.)  In  Kennedy'^s 
Case  {supra)  the  court  say  :  "  The  statement  as  to  due  diligence  is 
not  absolutely  an  allegation  of  a  conclusion  of  law,  or  an  opinion, 
but,  in  connection  with  what  follows,  a  statement  of  facts  which 
tend  to  establish  that  due  diligence  has  been  used."  In  the  case  at 
bar  an  affidavit  conclusively  shows  that  the  defendants  are  non- 
residents, and  are  residents  of  Jersey  City  and  Plainfield,  N.  J.,  and 
another  affidavit  states  that  the  plaintiff  will  not  be  able  with 
due  diligence  to  make  personal  service  of  the  summons  within 
this  State  "  as  appears  by  the  affidavit  of  Peter  J.  Kennedy  hereto 
annexed." 

The  cases  cited  by  the  learned  counsel  for  the  appellants  may  be 
discriminated.  In  Carleton  v.  Carleton  {supra)  the  question  was 
whether  an  affidavit  showing  non-residence,  without  proof  where 
the  defendant  actually  was  at  the  time,  made  out  a  case.  The 
court  points  out  that  "  There  is  no  statement,  however,  that  due 
diligence  has  been  used,  or  that  any  effort  whatever  has  been  made 
to  find  him,  and  that  he  cannot  be  found  within  the  State."  In 
McCracTcen  v.  Flanagan  (127  N.  Y.  493)  the  court  say  that  the 
affidavit  '*  entirely  omits  the  words  *  after  due  diligence '  or  to  state 
that  any  degree  of  diligence  whatever  had  been  used  to  find  the 
defendant."  In  Orr  v.  Currie  (14  Misc.  Rep.  74)  the  attack  was 
direct,  and  the  court  says :  "  It  will  be  noticed  that  the  affiant  does 
not  state  that  he  will*  be  unable  to  make  the  service  ^  after  due  dili- 
gence,' in  the  words  of  the  statute.  Had  he  done  so,  this  case  would 
have  come  nearer  to  that  of  Kennedy  v.  If,  T.  L,  Itis.  cfe  Trust  Co.^ 
101  N.  Y.  487,  in  which  the  court  says" — and  then  follows  the 
sentence  I  have  quoted  supra.  In  Crouter  v.  Crouter  (133  N.  Y. 
55)  the  affidavit  stated  ^'  that  plaintiff  believed  that  a  summons 
could  not  with  due  diligence  be  served  personally  within  the  State," 
and  the  order  was  held  justified  by  Kennedy^s  Case  {supra).  In 
Fetes  V.  Volmsr  (28  N.  Y.  St.  Repr.  317)  the  attack  was  direct,  and 
the  affidavit  is  not  set  forth  or  epitomized,  so  that  I  am  unable  to 
ascertain  why  it  did  not  conform  to  the  statute.  (See  Code  Civ. 
Proc.  §§  438,  439.) 
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There  is  no  presumption  of  tlie  death  of  Charles  Kennedy  war- 
ranted by  the  record.  {Matter  of  Board  of  Education  of  New 
York,  173  N.  Y.  321.) 

The  order  should  be  affirmed,  witli  costs. 

HiKSOHBEBG,  P.  J.,  WooDWARD,  RicH  and  Miller,  JJ.,  concurred. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  Bank  of  Port  Jefferson,  Respondent,  v,  Mary  A.  Darling, 

Appellant. 

HuppUmvntary  proceedings  —  affidavit  as  to  the  issuance  of  an  execution  to  the 
county  *'  toliere  said  judgment  debtor  has  a  place  for  the  regular  transaction  of 
business    *    *    *    in  person  or  by  agent "  —  it  is  fatally  defeciite. 

A.n  affidavit,  used  on  a  motion  for  the  extimination  of  a  judgment  debtor  in  pro- 
ceedings supplementary  to  execution,  which  alleges  the  issuance  of  the  execu- 
tion to  the  sheriff  of  a  specified  county,  "where  said  judgment  debtor  has  a 
place  for  the  regular  transaction  of  busineiss,  *  *  *  in  person  or  by  agent, 
as  deponent  is  iiiformed  and  believes,"  does  not  comply  with  the  requirements 
of  subdivision  1  of  section  2458  of  the  Code  of  Civil  Procedure,  as  the  state- 
ment *'or  by  agent,  as  deponent  is  informed  and  believes,"  makes  possible  the 
construction  that  the  affiant  does  not  depose  in  the  terms  of  the  subdivision, 
and,  moreover,  is  an  interpolation  for  which  there  seems  to  be  no  authority. 

Such  defect  is  fatal  to  the  supplementary  proceedings. 

Alternative  allegations  are  bad. 

Appeal  by  the  defendant,  Mary  A.  Darling,  from  an  order  of 
the  Supreme  Court,  made  at  the  Suffolk  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Suffolk  on  the  24th  day 
of  October,  1904. 

Thomas  J.  Ititchj  Jr.^  for  the  appellant. 

Ralph  J.  HawkinSy  for  the  respondent. 

Nathan  0.  Petty^  receiver  and  attorney  in  person. 

JSNKS,  J. : 

This  is  an  appeal  from  an  order  denying  a  motion  to  vacate  an 
execution  issued  and  returned  on  a  judgment,  the  affidavit  and  order 
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appointing  a  receiver,  his  bond  and  all  papers  and  proceedings  sup- 
plementary to  execution.  The  execution  was  issuable  in  die  county 
of  SuflEolk.  (Code  Civ.  Proc.  §  1365.)  A  receiver  could  be 
appointed  only  after  making  an  order  for  examination,  for  tRere 
was  no  warrant  issued  in  this  action.  (Id.  §  2464.)  The  order  for 
examination  must  be  based  upon  the  issue  or  return  of  an  execution 
issued  upon  the  judgment  as  prescribed  by  section  2458  of  the  Code 
of  Civil  Procedure.  (Id.  §§  2435, 2441.)  The  affidavit  upon  which 
the  order  for  examination  was  based  stated  the  recovery  of  a  judg- 
ment in  tlie  Supreme  Court,  duly  docketed  in  the  county  of  SuflEolk, 
and  the  issue  and  delivery  of  an  execution  to  the  sheriff  of  SuflEolk 
county,  "  where  said  judgment  debtor  has  a  place  for  the  regular 
transaction  of  business,  *  *  *  in  person  or  by  agent,  as  depo- 
nent is  informed  and  believes."  This  affidavit  does  not  meet  the 
requirements  of  subdivision  1  of  section  2458  of  the  Code  of  Civil 
Procedure.  The  statement  "  or  by  agent,  as  deponent  is  informed 
and  believes,"  makes  possible  the  construction  that  the  affiant  does 
not  depose  in  the  terms  of  the  subdivision  at  all,  and  moreover  is 
an  interpolation  for  which  there  seems  no  authority.  Alternative 
allegations  are  bad.  (Arnot  v.  Wright,  55  Hun,^  561 ;  Smith  v. 
Cutter,  64  App.  Div.  413.)  This  defect  goes  to  the  foundation  and 
is  fatal  (See  Ifational  Bank  v.  Bussifig,  147  N.  T.  665.)  We 
think  that  in  view  of  the  laches  of  the  defendant  the  execution  and 
the  return  may  stand,  but  that  all  other  proceedings  subsequent 
thereto  must  be  vacated  and  set  aside,  without  costs  of  this  appeal 
to  either  party. 

HiRSCHBERG,  P.  J.,  Bartlett  and  Woodward,  JJ.,  concurred ; 
Hooker,  J.,  not  voting. 

Order  modified  in  accordance  with  opinion  of  Jenks,  J.,  without 
costs  of  this  appeal  to  either  party. 
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Henkt  Kbe&ier,  Respondent,  v.  New  York  Edison  Oompakt, 

Appellant. 

Negligence  —  injury  to  one  employee  from  an  excessive  current  furnished  to  ah 
electrical  machine  by  another  employee  —  liability  of  the  master  vshere  there  is  no 
automatic  current  breaker  —  what  charge  as  to  the  Tiegligenee  of  the  feUou-sertant 
is  not  a  ground  for  reversal  —  verdict  for  ^19,000  sustained. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff,  it  appeared  that  the  defendant  maintained  a  number  of  electrical 
•generating  stations  in  the  city  of  New  York;  that  the  plaintiff  was  employed 
as  an  oiler  at  the  Duane  street  station,  and  that  one  Brinkman  was  employed 
in  the  One  Hundred  and  Twenty -first  street  station;  that  on  the  night  of  the 
accident  Brinkman  turned  a  wrong  switch,  thus  transmitting  an  electrical  cur- 
rent of  an  excesBive  Toltage  to  a  machine  in  the  Duane  street  station,  which 
current  caused  the  latter  machine  to  fly  into  pieces,  some  of  which  struck  and 
injured  the  plaintiff. 

It  appeared  that  the  machine  in  question  was  fitted  with  a  current  breaker 
which  was  not  automatic  in  its  aetion;  that  the  presence  of  an  automatic 
current  breaker  on  the  machine  would  have  prevented  the  accident,  and  the 
evidence  was  sufficient  to  warrant  a  finding  that  automatic  current  breakers 
were  in  general  use  on  similar  ooachines. 

Seid,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
affirmed; 

That,  assuming  that  Brinkman  was  a  fe~. low-servant  of  the  plaintiff,  and  that  he 
was  guilty  of  negligence  in  turning  the  wrong  switch,  this  did  not  relieve  the 
defendant  from  liability,  as  the  evidence  warranted  a  finding  that  the  defend- 
ant,  in  the  exercise  of  reasom.ble  care,  should  have  anticipated  that  the  machine 
in  question  might  be  subjected  to  a  current  of  dangerous  voltage  from  a  variety 
of  causes  other  than  the  negligence  of  the  plaintiff's  fellow-servants,  and  was 
negligent  in  not  providing  the  automatic  current  breaker,  which  would  have 
effectoally  prevented  such  an  occurrence; 

That  the  absence  of  the  automatic  current  breaker  was  a  juridical  cause  of  the 
accident,  and  that  consequently  the  defendant  could  not  escape  liability  on  the 
theory  that  the  act  of  Brinkman  in  turning  the  wrong  switch,  and  not  the  fail- 
ure to  furnish  an  automatic  current  breaker,  was  the  cause  of  the  accident; 

That  error  prejudicial  to  the  defendant  could  not  be  predicated  upon  the  charge 
of  the  trial  judge,  the  effect  of  which  was,  that  if  the  defendant,  in  the  exer- 
cise of  reasonable  care,  should  have  apprehended  that  from  some  cause,  not 
the  result  of  negligence  of  the  plaintiff's  fellow -servants,  an  overcharge  of 
current  was  likely  to  enter  this  machine,  and  failed  to  use  reasonable  care  to 
guard  against  it,  the  plaintiff  could  recover,  irrespective  of  what  did  in  fact 
produce  the  overcharging; 

That,  after  a  consideration  of  the  evidence,  the  Appellate  Division  could  not  say 
that  a  verdict  for  $19,000  rendered  in  favor  of  the  plaintiff  was  excessive. 

Woodward  and  Jenks,  JJ.,  dissented. 

App.  Div.— Vol.  CII.        28 
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Appeal  by  the  defendant,  the  New  York  Edisoa  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  tlie  clerk  of  the  county  of  Kings  on  the  26th  day  of 
February,  1904,  upon  the  verdict  of  a  jury  for  $19,000,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  7th  day  of  March, 
1904,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

J3.  Snowden  Marshall  [^Frederick  E,  Fiahel  witli  him  on  the 
brief],  for  the  appellant. 

Stephen  C.  Baldwin^  for  the  respondent. 

MiLLEK,  J. : 

I  think  there  was  sufficient  evidence  to  warrant  the  submission  to 
the  jury  of  the  question  as  to  whether  automatic  current  breakers, 
suitable  to  be  used  in  connection  with  machines  similar  to  the  one 
involved  here,  were  in  general  use,  and  if  so,  whether  the  defendant 
was  negligent  in  not  so  equipping  this  machine.  Two  witnesses  for 
the  plaintiff  testified  that  such  an  appliance  was  in  general  use  ;  one 
of  these,  however,  derived  his  knowledge  solely  from  reading,  and 
the  other  on  cross-examination  testified  that  he  had  actual  knowl- 
edge of  only  one  plant  using  as  high  a  voltage  as  6,600  where  such 
appliance  was  nsed,  but  ho  knew  of  several  where  over  5,000  volt- 
age was  employed.  Three  experts  were  called  by  the  defendant,  the 
effect  of  whose  evidence  was  that  such  appliances  were  in  practical 
operation  where  the  voltage  did  not  exceed  2,000,  but  were  in  an 
experimental  state  so  far  as  being  adjusted  to  a  current  of  higher 
potential  than  2,000  volts.  Their  evidence  also  was  that  the  working 
capacity  of  the  machine  in  question  was  from  300  to  350  volts  on 
the  alternating  side,  and  240  volts  on  the  direct  current  side.  The 
evidence  of  the  plaintiff's  witnesses  was  to  the  effect  that  this  acci- 
dent could  not  have  happened  had  the  machine  been  equipped  with 
a  breaker  adjusted  to  work  automatically,  or  with  a  fuse  on  the 
direct  current  side^  and  it  may  be  said  that  the  plaintiff's  theory  that 
the  excess  current  entered  the  machine  from  the  "  D.  C."  side  is 
supported  by  the  evidence  of  the  defendant's  own  witnesses  to  the 
effect  that  a  current  of  6,000  voltage  would  instantly  have  blown  out 
the  fuse  on  the  alternating  side,  which  was  found  to  be  intact  after 
the  accident. 
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The  plaintiff  and  Brinkmau,  whose  act  iu  turning  the  wrong 
switcli  produced  the  condition  resulting  in  the  accident,  were 
engaged  at  different  stations  in  separate  and  distinct  employment  in 
which  the  plaintiff  had  neither  the  means  nor  the  opportunity  of 
knowing  either  the  character  of  the  work  performed  by  Brinkman 
or  his  competency  to  do  it.  Conceding,  for  the  purpose  of  the 
argument,  that  Brinkman's  act  was  culpably  negligent,  and  assum- 
ing, without  deciding,  that  notwithstanding  the  peculiar  circum- 
stances of  this  case  he  was  so  far  the  fellow-servant  of  the  plaintiff 
as  that  the  defendant  was  not  bound  to  anticipate  or  guard  against 
the  consequences  of  his  negligence,  this  judgment  may  nevertheless 
be  supported.  Of  course,  except  that  furnished  by  the  occurrence 
itself,  there  is  no  direct  evidence  of  any  cause  likely  to  produce  an 
overcharge  of  current  in  this  machine,  which,  consistent  with  the 
above  assumption,  the  master  was  required  to  anticipate  and  guard 
against.  But  it  is  conceded  not  only  that  devices  and  circuit  break- 
ers, not  automatic,  were  in  general  use,  but  that  they  were  used  by 
this  defendant  to  break  the  circuit  when  the  current  reached  a  poten- 
tial higher  than  the  point  of  safety ;  it  may  fairly  be  inferred 
from  the  evidence  of  experts  of  both  parties  that  such  devices  were 
necessary  to  insure  any  degree  of  safety  in  the  generation  and  use 
of  these  extremely  dangerous  electric  currents,  and  the  evidence 
warranted  the  jury  in  finding  that  the  defendant,  in  the  exercise  of 
reasonable  care,  should  have  anticipated  that  a  dangerous  over- 
charge of  current  in  this  machine  was  likely  to  occur  from  a  variety 
of  causes  other  than  the  negligence  of  plaintiff's  fellow-servants. 
The  plaintiff  complains  l>ecause  the  device  used  was  not  suitable, 
and  because,  in  fact,  it  was  not  used  at  all  on  the  side  of  the  machine 
from  which  the  current  causing  the  accident  entered,  and  the  sug- 
gestion of  the  defendant  that  there  was  no  proof  that  it  was  practi- 
cal or  necessary  to  have  a  breaker  on  the  direct  current  side  is  met 
by  the  testimony  of  its  own  witness  to  the  effect  that  the  breakers 
installed  at  the  Duane  street  plant  were  in  fact  direct  current  cir- 
cuit breakers.  If  the  defendant  should  have  apprehended  and 
guarded  against  the  occurrence  from  any  cause,  its  failure  to  do  so 
constituted  negligence,  and  a  recovery  cannot  be  defeated  by  the  fact 
that  in  the  particular  case  the  overcharging,  which  it  was  bound  to 
guard  against,  was  produced  by  a  cause  which  it  was  not  bound  to 
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anticipate,  to  wit^  the  Diligence  of  plaintiff's  f ellownaervant ;  its 
negligence  consisted  in  not  having  furnished  a  reasonably  safe  appli- 
ance, and  the  fact  that  in  the  particnlar  case  the  negligence  of  the 
coservant  concurred  to  produce  the  injury  does  not  deprive  the 
plaintiff  of  his  remedy  for  the  defendant's  wrong,  as  the  "  negli- 
gence of  a  servant  does  not  excuse  the  master  from  liability  to  a 
co-servant  for  an  injury  which  would  not  have  happened  had  the 
master  performed  his  duty."  (Coppins  v.  JV.  Y,  C.  &  H,  B.  R. 
R.  Co.,  122  N.  Y.  557,  and  cases  cited.) 

But  it  is  said  that  the  negligent  act  of  Brinkman  in  turning  in 
the  wrong  switch,  and  not  the  failure  to  supply  an  automatic  cur- 
rent breaker,  was  the  proximate  cause  of  the  accident.  This  con- 
clnsion  is  based  on  the  reasoning  in  cases  where  the  question  deter- 
mined was  whether  some  independent  agency  had  intervened  to 
break  the  causal  connection  between  the  cause  alleged  and  the 
result.  The  defendant  had  a  series  of  generating  plants,  so  con- 
nected that  currents  of  6,600  voltage  could  be  transferred  from  one 
station  to  another,  as  the  demand  upon  the  different  stations  varied. 
The  plaintiff,  having  no  duty  to  perform  except  to  oil  the  engines 
at  the  Duane  street  station,  a  fellow-servant  of  Brinkman  employed 
at  the  One  Hundred  and  Twenty-first  street  station  only  in  the 
sense  that  he  was  employed  by  the  same  master,  unconscious  of 
danger  and  with  no  means  of  warning,  received  the  grievous  injury 
complained  of,  because,  as  the  jury  have  said,  the  master  failed  to 
provide  reasonably  safe  machinery  at  the  plaoe  where  the  injury 
was  received.  But  because  the  current  causing  the  injury  was  set 
in  motion  by  the  act  of  a  fellow-servant  employed  as  remotely  from 
the  plaintiff  in  practical  effect  as  though  sepai*ated  by  the  maximum 
distance  possible  for  electricity  to  travel,  it  is  urged  that  the  negli- 
gence of  the  fellow-servant,  and  not  that  of  the  master,  was  the 
proximate  cause  of  the  injury.  The  same  reasoning  would  prevent 
a  recovery  in  every  case  of  failure  on  the  part  of  a  master  to  dis- 
charge his  duty  in  the  adoption  of  safety  appliances  designed  only 
as  preventives.  Of  course  the  absence  of  the  circuit  breaker  could 
not  in  a  literal  sense  be  said  to  have  been  the  cause  of  this  accident ; 
its  presence,  however,  would  have  prevented  it,  and  its  absence, 
being  a  breach  of  duty  on  the  part  of  the  master,  was  a  juridical 
cause.    The  negligence  of  the  master  was  continuous,  and  barmlesB 
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until  a  dangeroufi  condition  was  produced,  but  the  cause  producing 
such  condition,  instead  of  intervening  to  break  the  causal  connec- 
tion between  snch  negligence  and  its  effect,  merely  concurred  with 
it  to  produce  the  effect.  {Coppins  v.  JV.  Y.  C.  <b  H.  R.  R.  R. 
Co,^  supra;  StrmgJiam  v.  Stewart^  100  N.  Y.  522;  Cone  v.  2>., 
L.db  W.R.R.  Ca,  81  id.  206;  EUisv.N.  Y.,L.KdkW.  R.R. 
Co.,  95  id.  551 ;  PhUUpa  v.  JST.  T.  C  <&  R.  R.  R.  R.  Co.,  127  id. 
«57;  QuUl  V.  i:mpire  State  Tel.  ds  Tel.  Co.,  92  Hnn,  639,  546.) 

I  do  not  think  that  the  defendant  can  complain  of  the  charge. 
For  reasons  already  stated,  it  was  not  error  to  submit  to  the  jury  the 
question  whether  tliere  was  a  fuse  on  the  direct  current  side  of  the 
machine ;  and  the  other  portion  of  the  charge  challenged  in  this 
court  does  not  present  ground  for  reversal.  The  court  did  not  sub- 
mit the  question  of  Brinkman's  negligence  to  the  jury,  but  clearly 
pointed  out  that  the  plaintiff's  right  to  recover  depended  solely  on 
the  question  as  to  whether  the  defendant  should  have  apprehended 
snch  a  condition  as  resulted,  and  guarded  against  it.  What  the 
court  said  as  to  Brinkman  was  only  illustrative  of  the  question 
which  the  court  was  discussing,  viz.,  whether  in  the  exercise  of 
reasonable  prudence  the  defendant  should  have  anticipated  that  an 
overcliarge  of  current  might  enter  this  machine.  It  is  apparent 
that  the  verdict  was  not  made  to  depend  in  the  slightest  upon  the 
character  of  Brinkman's  act.  The  court  distinctly  charged  that- 
the  defendant  was  not  bound  to  anticipate  or  guard  against  the  pos- 
sibility that  any  fellow-servant  would  negligently  turn  the  wrong 
switch.  The  effect  of  the  whole  charge  was  that  if  the  defendant,, 
in  the  exercise  of  reasonable  care,  should  have  apprehended  that 
from  some  cause,  not  the  result  of  negligence  of  the  plaintiff's 
fellow-servants,  an  overcharge  of  current  was  likely  to  enter  this 
machine,  and  failed  to  use  reasonable  care  to  guard  against  it^  the 
plaintiff  could  recover,  irrespective  of  what  did  in  fact  produce  the 
overcharging.  It  is  true  that  in  the  colloquy  with  counsel,  after 
several  requests  had  been  made  and  passed  upon,  tlie  court  said : 
*'  I  proceeded  on  the  assumption  that  this  man  handled  the  switch 
with  dne  care,  bnt  in  a  moment  of  forgetf  ulness  made  a  mistake.'^ 
This  remark  was  not  addressed  to  the  jury ;  no  exception  was  taken 
to  it,  and  I  do  not  think  the  jury  could  have  been  misled  by  it  It 
is  difficult  to  understand  how  a  jury  could  have  been  conf  nsed  by  a 
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charge  remarkable  for  its  clearness  and  simplicity,  or  how  tliey 
could  have  been  led  to  think  that  the  defendant  was  liable  for 
the  act  of  Brinkman,  when  in  plain  and  concise  language  their 
attention  was  directed  to  the  sole  question  upon  which  the  defend- 
ant's liability  depended. 

The  verdict  is  a  large  one.  But,  considering  the  age  of  the  plain- 
tiff, his  earning  capacity  at  the  time  of  the  accident,  the  different 
operations  which  he  had  to  undergo,  with  the  attendant  pain  and 
suffering,  and  the  grievous  character  of  the  injury,  which  the 
defendant  did  not  attempt  to  controvert,  we  cannot,  without  invad- 
ing the  province  of  the  jury,  say  that  it  was  excessive.  These  con- 
clusions lead  me  to  vote  for  affirmance  of  the  judgment  and  order 
appealed  from. 

HiBSCHBERG,  P.  J.,  and  Rich,  J.,  concurred ;  Woodward,  -J., 
read  for  reversal,  with  whom  Jenks,  J.,  concurred. 

Woodward,  J.  (dissenting) : 

Tlie  plaintiff,  a  man  about  thirty-four  years  of  age,  was  employed 
by  the  defendant  in  its  Duane  street  electric  lighting  station,  as  an 
oiler  of  machinery,  on  the  20th  day  of  June,  1901.  He  had  been 
in  such  employ  from  November,  1899.  At  about  seven  o'clock  in 
the  evening  of  the  twentieth  of  June,  while  in  the  discharge  of 
his  duties,  he  noticed  that  a  machine,  known  as  a  commutator,  or 
rotary  converter,  had  become  red  hot,  and  this  was  followed  by 
pieces  of  copper  and  iron  being  thrown  about  the  room.  Ho 
attempted  to  run  away,  after  being  hit  by  a  piece  of  the  copper, 
but  was  struck  by  a  piece  of  iron  on  his  leg,  and  the  leg  was  cut  off. 
An  examination  after  the  accident  showed  that  the  commutator  had, 
by  some  action  of  the  electric  currents,  been  heated  to  such  an 
extent  that  the  motion  of  the  machinery  caused  it  to  fly  to  pieces, 
with  the  result  to  the  plaintiff  above  stated.  Upon  the  trial  it  was 
developed  that  the  defendant  has  a  series  of  electric  lighting  stations, 
connected  by  a  main  cable  inclosed  in  a  conduit,  and  it  was  custom- 
ary, after  the  down-town  places  had  been  closed,  to  connect  the 
Duane  street  station  with  the  up-town  plants,  to  aid  in  furnishing 
the  current  to  residences,  etc.  On  the  evening  in  question  one 
Harry  L.  Meyers,  foreman  of  the  One  Hundred  and  Twenty-first 
street  station,  telephoned  the  Duane  street  station  for  more  power 
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to  meet  the  up-town  demand,  and  having  made  his  arrangements  he 
sent  one  Brinkraan,  who  is  conceded  to  have  been  a  competent  man, 
to  the  high-tension  switch  room  to  switch  in  "  No.  6,601  feeder." 
Instead  of  doing  this  Brinkman  put  in  the  wrong  switcli,  whicli  was 
followed  by  an  electric  display  in  the  One  Hundred  and  Twenty-first 
street  station  which  threw  Brinkman  down  a  flight  of  stairs  and 
threatened  to  do  much  damage.  Mr.  Meyers  took  steps  to  prevent 
the  local  damage  and  then  examined  the  switch  board,  which  he 
found  in  a  condition  which  he  says  would  result  in  a  short  circuit  in 
the  Duane  street  converter,  and  produce  the  accident  for  which 
the  plaintiff  seeks  damages.  This  explanation  of  the  accident 
appears  to  be  fully  conceded,  and  it  would  seem  imder  the  authori- 
ties in  this  State  that,  as  it  was  due  to  the  negligence  of  a  fellow- 
servant,  who  is  conceded  to  liave  been  a  competent  man,  the 
plaintiff  is  without  a  remedy.  The  defendant's  motion  to  dismiss 
Tipon  the  ground  that  tha  plaintiff  had  failed  to  establish  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  that  the  action  was  due  to 
the  negligence  of  a  fellow-servant,  were,  however,  overruled,  and  the 
principal  question  litigated  and  submitted  to  the  jury  was  whether 
the  defendant  was  negligent  in  not  providing  its  machine  in  the 
Duane  street  station  with  automatic  current  breakers  or  fuses, 
which,  it  is  claimed,  would  have  made  the  accident  impossible. 
The  jury,  under  a  charge  which  submitted  practically  but  this  one 
question,  has  found  a  verdict  for  the  plaintiff,  resulting  in  a  judg- 
ment for  something  over  $20,000  and  the  defendant  appeals  to  this 
court. 

It  was  not  disputed  that  the  defendant  had  equipped  its  machine 
with  current  breakers ;  that  it  had  a  competent  man  on  hand  to 
operate  such  current  breakers,  but  there  was  a  dispute  in  the  evi- 
dence whether  there  was  not  a  better  contrivance  —  an  automatic 
current  breaker  —  which  was  in  more  or  less  general  use,  and  this 
question  was  fully  litigated,  with  the  result  that  the  jury  has  found 
that  the  defendant  was  negligent  in  not  providing  this  automatic 
current  breaker,  or  in  not  having  an  approved  fuse  upon  both  sides 
of  the  machine,  but  it  seems  to  me  that  all  of  this  part  of  the  testi- 
mony is  wholly  immaterial,  from  the  fact  that  the  lack  of  these 
contrivances  was  not  the  proximate  cause  of  the  plaintiff's  injury. 
If  the  accident  had  been  initiated  by  the  defendant,  or  if  it  had 
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been  dne  to  tbe  neglect  of  the  defendant  in  f  nrnishing  proper  appli- 
ances at  the  station  where  firinkinan  was  employed,  or  if  it  had  been 
caused  by  the  falling  or  crossing  of  the  wires,  where  saeh  accident 
was  likely  to  happen,  and  where  reasonable  foresight  and  prndence 
would  have  suggested  such  a  result,  it  might  be  important  to  deter- 
mine the  question  of  defendant's  negligence  at  the  Duane  street 
station,  but,  under  the  conceded  facts  in  this  case,  the  question  of 
whether  the  defendant  had  pro^^er  safeguards  about  its  machine  in 
the  Duane  street  station  is  of  no  importance,  because  the  faihire  to 
have  tliese  appliances  was  not  the  proximate  cause  of  the  injury, 
nor  was  it  a  cause  concurring  with  any  antecedent  negligence  on 
the  part  of  the  defendant.  The  plaintiff  would  not  have  been 
injured  except  for  the  negligent  act  of  a  fellow-servant  engaged  at 
the  One  Hundred  and  Twenty-first  street  plant.  There  is  no 
suggestion  that  the  injury  would  have  occurred  except  for  the  fact 
that  the  plaintiffs  fellow-servant  disregarded  his  orders  and  turned 
on  the  wrong  switch,  and  as  it  was  no  part  of  the  defendant's  duty 
to  anticipate  that  a  competent  man  would  disregard  his  instrnctions 
in  dealing  with  the  proper  appliance  which  had  been  provided,  it 
did  not  owe  the  plaintiff  the  duty  of  making  it  impossible  that  an 
accident  should  result. from  such  negligence  on  the  part  of  Brink- 
man.  The  test  of  negligence  is  not  whether  it  was  possible  to  pre- 
vent an  accident,  but  whether  the  defendant,  under  the  circnm- 
stances,  owed  the  duty  of  preventing  ah  accident  which  would  not 
have  occurred  except  for  the  negligence  of  a  fellow-servant.  The 
duty  to  provide  a  reasonably  safe  place  in  which  the  servant  is  to 
labor,  the  duty  to  provide  reasonably  safe  tools  and  appliances,  do 
no.t  charge  the  master  with  liability  for  an  accident  which  occurs  to 
the  servant,  unless  the  particular  accident  results  beeanse  of  a 
neglect  of  these  duties ;  the  master's  negligence  must  be  the 'proxi- 
mate cause,  not  a  mere  incident  in  a  chain  of  events  set  in  motion 
by  some  one  for  whom  the  master  is  not  responsible.  There  is  no 
suggestion  that  this  particular  accident  would  have  happened  except 
for  the  carelessness  of  Brinkman,  and  the  fact  that  the  defendant 
had  not  anticipated  this  carelessness  and  made  it  impossible  for  the 
plaintiff  to  be  injured,  does  not,  in  my  opinion,  constitnte  actionable 
negligence  on  the  part  of  tlie  defendant,  who  was  liable  only  foi 
negligence  which  should  be  the  proximate  cause  of  the  injury.    It 
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maj  be  conceded  tliat  if  the  defemlant's  cabLe6  connecting  its  sev- 
enl  stations  bad  been  exposed  to  the  danger  of  contact  with  other 
wires  oarrjing  heavy  corrents  of  electricity  it  would  have  been  its 
dnty  to  have  provided  the  best  practical  appliances,  and  it  might 
have  been  liable  if  it  had  failed  to  do  this  and  an  accident  had 
resulted  from  contact  with  other  wires,  but  it  does  not  follow  that 
if  the  accident  had  resulted  from  the  negligence  of  a  fellow-serv- 
ant  in  misplacing  a  switch  that  the  same  liability  would  follow,  for  it 
is  not  the  duty  of  the  master  to  provide  against  the  errors  of  compe- 
tent servants,  at  least  in  so  far  as  this  duty  relates  to  fellow-servants. 

This  much  upon  the  reason  of  the  case.  The  authorities,  I 
bdieve,  sustain  the  propositions  above  set  f ortk  ^'  The  proximate 
cause,''  say  the  court  in  Insurance  Co.  v.  Boon  (95  U.  S.  117, 130), 
^  is  the  efficient  cause,  the  one  that  necessarily  sets  the  other  causes 
in  operation.  The  causes  that  are  merely  incidental  or  instruments 
of  a  superior  or  controlling  agency  are  not  the  proximate  causes 
and  the  responsible  ones,  though  they  may  be  nearer  in  time  to  the 
result  It  is  only  when  the  causes  are  independent  of  each  other 
that  the  nearest  is,  of  course,  to  be  charged  with  the  disaster." 

In  the  case  of  Tke  G.  R.  Booth  (171  U.  S.  450,  458)  the  court 
cites  with  approval  the  language  of  the  court  in  Milwaukee  <&  St. 
Pavl  R.  Go.  V.  Kdlogg  (94  id.  469)  in  reference  to  what  consti- 
tates  the  proximate  cause,  as  follows :  ^^  The  inquiry  must  always  be 
whether  there  was  any  intermediate  cause,  disconnected  from  the 
primary  faulty  and  self-operating,  which  produced  the  injury." 
The  court  continues :  ^In  the  present  case  the  burning  of  the  city 
hall  and  the  spread  of  the  fire  afterwards  was  not  a  new  and  inde- 
pendent cause  of  loss.  On  the  contrary,  it  was  an  incident,  a  neces- 
sary incident  and  consequence,  of  the  hostile  rebel  attack  on  the 
town  —  a  ,military  necessity  caused  by  the  attack.  It  was  one  of  a 
continuous  chain  of  events  brought  into  being  by  the  usurped  military 
power  —  events  so  linked  togethen  as  to  form  one  continuous  whole." 

In  Goodhmder  MiU  Co.  v.  Standard  Oil  Co.  (27  L.  K.  A.  583, 
586 ;  63  Fed.  Rep.  400,  405)  a  proximate  cause  is  defined  as  fol- 
lows :  '^  The  proximate  cause  of  an  injury  is  that  cause  which,  in 
natural  and  continuous  sequence,  unbroken  by  any  efficient  inter- 
vening cause,  produces  the  injury,  and  without  which  the  result 
wonld  not  have  occurred."     And  the  same  court  say  (p.  587): 
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"The  remote  cause  is  that  cause  which  some  independent  force 
merely  took  advantage  of  to  accomplish  something  not  tlie  prob- 
able or  natural  effect  thereof.  The  absence  of  the  valve  was, 
doubtless,  in  a  sense,  a  cause  of  the  injury  —  an  antecedent  cause; 
but,  where  the  negligent  act  is  not  wanton  or  malum  in  se^  the 
law  stops  at  the  immediate,  and  does  not  reach  back  to  the  ante- 
cedent cause."  The  failure  of  the  defendant  to  install  an  auto- 
matic current  breaker  was  not  negligent,  in  so  far  as  it  relates 
to  the  accident  now  under  consideration,  because  the  failure  to 
have  such  a  current  breaker  was  but  the  remote  cause  of  the  acci- 
dent, and  the  defendant  was  not  bound  to  anticipate  carelessness 
on  the  part  of  competent  servants  any  more  than  a  railroad  com- 
pany is  bound,  in  behalf  of  its  employees,  to  anticipate  that  engi- 
neers and  conductors  will  misunderstand  or  disregard  the  orders 
under  which  trains  are  operated.  The  rule  which  I  conceive  governs 
in  the  present  case  is,  that  "  Although  there  may  have  been  such  an 
act  or  omission  as  would  have  rendered  the  defendant  liable  had 
damages  proximately  resulted  therefrom,  yet  if  they  did  not  proxi- 
mately so  result  the  defendant  is  not  liable  though  the  plaintiff  is 
damaged  and  though  such  damages  would  not  have  resulted  but  for 
the  act  or  omission  complained  of."  (21  Am.  &  Eng.  Ency.  of  Law 
[2d  ed.],  485,  and  authorities  cited  under  note  2.)  Assuming  that  it 
would  have  been  negligent  for  tlie  defendant  to  operate  its  machine 
without  an  automatic  current  breaker  if  the  damages  had  been 
caused  by  its  primary  negligence,  there  is  no  justice  in  holding  the 
latter  liable  'Adhere  it  had  discharged  its  duty  in  providing  com- 
petent fellow-servants,  and  the  accident  results  from  the  carelessness 
of  such  servant.  The  proximate  cause  is  "  that  which  immediately 
precedes  and  produces  the  effect."  {Hoffman  v.  King^  160  N.  T. 
618,  629 ;  Trapp  v.  McCUllan,  68  App.  Div.  362,  365.)  As  there 
was  no  dispute  as  to  the  original  cause  of  the  accident,  the  question 
of  the  proximate  cause  was  one  of  law  to  be  determined  by  the 
court  {Iloffman  v.  Kingy  supra^  628),  and  it  was  error  to  submit 
the  case  to  the  jury. 

I  am  of  opinion  that  the  charge  of  the  learned  trial  court,  as 
modified,  constituted  error  calling  for  a  reversal  of  the  judgment 
The  court,  after  stating  that  the  defendant  was  not  bound  to  antici- 
pate the  mere  possibility  of  an  accident,  added :    "  But  if,  in  the 


Digitized  by 


Google 


KREMER  V.  NEW  YORK  EDISON  CO.  443 


App.  Div.]  Second  Department,  March,  1905. 

imperfection  of  human  hands  and  human  eyes  and  human  people, 
as  we  employ  them  and  as  we  know  them,  by  mistake,  by  drowsi- 
ness, by  anything  that  pertains  to  the  natural  imperfection  of  man, 
if,  considering  that  you  find  that  an  error  like  this  of  the  man  in  12l8t 
Street  was  a  probable  error,  or  an  error  likely  to  occur,  that  would 
misdirect  these  currents  and  cause  the  thing  like  this,  then  you  may 
find  it  was  something  that  in  reasonable  prudence  should  have  been 
guarded  against."  Obviously,  this  is  not  the  law,  for  it  makes  the 
master  liable  for  the  negligence  of  competent  fellow-servants. 
Defendant  objected  to  this  portion  of  the  charge,  and  the  court 
modified  it  by  saying,  "  I  mean  by  some  rule  or  regulation,  or  some 
apparatus  or  machinery,"  and  defendant  objected  to  the  charge  as 
modified.  Subsequently,  defendant's  counsel  read  his  fourth  request 
to  charge,  granted  by  the  court,  as  follows :  '*  In  considering  whether 
the  appliances  furnished  by  it  were  reasonably  safe,  the  defendant 
was  entitled  to  rely  upon  and  expect  the  exercise  of  reasonable  care 
on  the  part  of  its  employees,  and  was  not  bound  to  anticipate  or 
guard  against  the  possibility  that  any  fellow-servant  of  the  plaintiff 
would  negligently  turn  the  wrong  switch."  This  might  have  been 
construed  to  have  corrected  the  error  in  the  main  charge,  but  the 
learned  court  commented  :  "  I  charge  that,  and  meant  to  keep  close 
to  that  in  my  charge.  It  may  possibly  be  I  went  a  little  beyond  it, 
although  I  had  no  intention  of  doing  so.  I  mean  that  the  company 
has  a  right  to  presume  that  the  other  employees  will  be  reasonably 
careful ;  and  the  things  that  happen  in  the  best  regulated  families, 
as  it  is  said,  outside  of  that  which  causes  danger,  and  so  on  —  I  mean 
the  things  that  happen,  althougli  reasonable  care  and  prudence  were 
exercised  by  the  employees." 

This,  it  seems  to  me,  could  have  no  other  effect  than  to  confuse 
the  jury.  There  was  no  evidence  in  the  case,  so  far  as  I  am  able  to 
discover,  that  there  was  any  defect  in  the  switchboard  at  the  One 
Hundred  and  Twenty-first  street  station ;  that  there  was  any  drow- 
siness or  other  imperfection  on  the  part  of  Brinkman  —  certainly 
none  for  which  the  defendant  was  in  any  manner  responsible  —  and 
the  charge,  as  it  was  finally  completed  to  the  jury,  must  have  left 
them  with  the  impression  that  they  had  a  right  to  find  that  in  some 
way  the  master  was  liable  to  the  plaintiff  for  the  act  of  Brinkman. 
Unless  the  defendant  was  responsible  for  his  acts,  there  could  be  no 
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relation  of  the  defendant  to  tbe  proximate  cause  of  the  injury,  and 
if  tbe  question  was  to  go  to  the  jury  at  all,  it  was  important  that 
the  law  should  be  stated  with  great  deamess.  If  the  evidence  had 
warranted  the  jury  in  finding  that  the  defendant,  though  originally 
discharging  its  duty  in  the  employment  of  a  eom potent  f ellow-eervant» 
had  imposed  such  duties,  and  had  required  euch  hours  of  service 
that  he  oould  not,  in  the  natural  conrse  of  events,  be  expected  to 
remain  competent,  there  mi^t  have  been  a  question  for  the  jury, 
under  a  proper  charge,  but  under  the  evidence  as  I  find  it  no  sudi 
condition  of  affairs  existed,  and  a  charge  which  permitted  the  jury 
to  speculate  as  to  whether  the  defendant  ought  to  have  anticipated 
that  Brinkman  or  some  otiier  fellowHservant  of  the  plaintiff  would 
disregard  his  orders,  was  error.  This  duty  the  defendant  probably 
owed  to  third  persons,  who  might  lawfully  have  been  in  a  position 
to  receive  injuries,  but  it  owes  no  such  duty  to  the  plaintiff,  who 
assumes  the  risks  of  just  such  accidents. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted,  witli  costs. 

Jenks,  J.,  concurred. 

Judgment  and  order  afBrmed,  with  costs. 


Fanny  Henrietta  Youngs,  as  Sole  Surviving  Executrix,  etc.,  of 
Thomas  F.  Youngs,  Deceased,  and  Individually,  and  Lavine  G. 
Meyer,  as  Executrix,  etc.,  of  Henrietta  Graham  Youngs, 
Deceased,  Respondents,  v.  Ada  C.  Youngs,  Individually  and  as 
Administratrix  with  the  Will  Annexed,  etc.,  of  Graham  Youngs, 
Deceased,  and  Others,  Defendants,  Impleaded  with  Graham 
Youngs  and  Josephine  Graham  Youngs,  Appellants,  and  AucB 
E.  Nash  and  Others,  Respondents. 

Oliarge  upon  land  devUad  to  a  9on  of  debts  due  from  tuch  ma  to  the  tettcUor  —  ^eU 
of  the  refusal  of  t?ie  son  to  take  rinder  the  devise  in  consequence  of  tohich  a  part 
interest  in  such  lands  passes  by  descent  to  his  children. 

What  language  used  in  a  will  establishes  an  intention  on  the  part  of  the  testator 
to  make  debts  due  to  him  from  one  of  his  sons  a  charge  upon  lands  devised  to 
such  sou  by  the  will,  and,  in  the  event  of  the  refusal  of  the  son  to  accept  the 
devise  and  the  conaeqaent  devolution  of  the  title  to  sndi  lands  upon  the  hein 
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ftt  law  of  the  testator,  to  nuike  such  debts  a  charge,  not  only  upon  the  intercstB 
in  the  lands  which  peaaed  to  the  children  of  such  son,  but  also  upon  the  inter- 
ests in  the  lands  which  passed  to  all  of  the  testator's  heirs  at  law,  considered. 

Appeal  by  the  defendants,  Graham  Youngs  and  another,  from  a 
judgment  of  the  Supreme  Court,  entered  in  the  office  of  the  clerk 
of  the  county  of  Queens  on  the  12th  day  of  Jane,  1891,  upon  the 
report  of  a  referee. 

Tlie  record  also  contains  a  notice  of  appeal  by  the  original  plain- 
tiffs, Henrietta  Graham  Youngs  and*  Fanny  Henrietta  Youngs,  as 
executrices,  etc.,  of  Thomas  F.  Youngs,  deceased,  and  individually, 
from  certain  portions  of  the  aforesaid  judgment. 

It  appears  by  the  statement  in  the  case  on  appeal  that  Henrietta 
Graham  Youngs,  a  life  tenant  and  one  of  the  plaintiffs,  executrix 
of  the  last  will  and  testament  of  Thomas  F.  Youngs,  died,  leaving 
Fanny  Henrietta  Youngs,  the  other  plaintiff,  as  sole  surviving 
executrix  of  Thomas  F.  Youngs,  deceased. 

Abel  Crook  [Charles  De  Kay  Townsend  and  Moi^tirrher  S.  Brown 
with  him  on  the  brief],  for  the  appellants  Graham  Youngs  and 
Josephine  Graham  Youngs. 

Latkani  G.  Reed  [B.  Aymar  Sands  and  John  M,  Bowers  with 
him  on  the  brief],  for  plaintiffs,  respondents,  and  for  Alice  E.  Nasli, 
respondent. 

Eliot  Iforton^  for  Lavine  G.  Meyer  [who  was  allowed  to  come  in 
as  respondent  upon  the  appeal  by  stipulation  of  the  parties]. 

Per  Citriam: 

After  careful  consideration  of  this  somewliat  complicated  and 
intricate  case,  we  liave  reached  the  conclusion  that  the  judgment 
(which  was  not  brought  before  this  court  until  more  than  thirteen 
years  after  its  rendition)  should  be  affirmed,  for  the  reasons  given 
by  the  learned  and  accomplished  referee  (now  deceased)  before 
whom  the  action  was  tried.*  We  tliink  he  was  clearly  right  in 
finding  as  a  matter  of  fact  that  Gralxam  Youngs,  Sr.,  did  not  accept 
the  devise  of  the  lands  in  controversy  under  his  father's  will.  These 
lands  liaving  passed  to  the  heirs  at  law  of  the  testator,  we  also  agree 

*For  opinion  of  referee  sec  poH,  p.  446. 
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with  the  referee  tliat  all  the  shares  are  subject  to  the  charges  made 
in  the  devise  to  Graham  Yoiings,  Sr. ;  and  that  those  charges  should 
not  be  restricted  only  to  the  shares  which  go  to  his  children.  It 
seems  to  have  been  the  intention  of  the  testator  that  the  lands 
devised  to  his  son  Graham,  to  whomever  they  might  go  if  he  failed 
to  accept  the  devise,  should  bear  the  burden  of  paying  Graham's 
indebtedness  to  the  testator's  estate.  It  is  not  hostile  to  the  intent 
of  tlie  testator  to  hold  that  aU  the  lands  are  subject  to  the  charges 
instead  of  only  the  shares  which  the  children  of  Graham  take  as 
heirs  at  law.  The  testator  intended  that  Graham  should  have  all 
these  lands  after  paying  his  debt,  if  he  did  pay  it ;  in  other  words, 
he  intended  that  Graham's  debt  should  be  paid  out  of  the  lands 
devised  to  him,  and  there  is  no  injustice  in  carrying  out  this  inten- 
tion, no  matter  who  acquires  the  lands  in  consequence  of  Graham's 
failure  to  accept  the  devise.  If  he  had  accepted  the  devise  none  of 
the  heirs  would  have  received  any  portion  of  these  lands  whatever. 
The  judgment  should  be  affirmed. 

HiRSCHBKRG,  P.  J.,  Bartlbtt,  Woodward  aud  Jenks,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 

The  following  is  the  opinion  of  Geoboe  II.  Adams,  Esq.,  referee : 

Adams,  Referee : 

At  his  death,  March  3,  1883,  Thomas  F.  Youngs  left  a  will  exe- 
cuted March  20,  1882,  to  which  was  added  a  codicil  executed  Octo- 
ber 25,  1882.  By  the  will  he  gave  his  wife  a  life  estate  in  all  his 
lands  at  Oyster  Bay,  where  he  resided,  which  are  the  particular 
lands  claimed  in  this  action  to  be  charged  with  certain  legacies  and 
payments.  He  then  made  certain  pecuniary  legacies  ;  to  his  wife, 
$25,000;  to  his  daughter  Fanny  Henrietta,  $50,000;  to  his  daugh- 
ter Lavine  G.  Meyer,  $^5,000;  to  his  executors,  in  trust  for  his 
daughter  Alice  E.  Nash,  $25,000,  with  remainder  over  to  her  issue, 
or,  in  default  thereof,  to  her  sisters ;  to  his  executors,  upon  certain 
trusts  for  his  daughter  Gertrude,  $50,000,  with  like  remainder 
over ;  to  his  granddaughter,  Josephine  G.  Youngs,  daughter  of  his 
son  Gmham,  $1,000.  He  then  provides  for  the  abatement  of  all 
these  legacies  ^^•o  ra^  if  there  should  not  be  enough  of  personal 
estate  to  pay  them  after  the  payment  of  debts  and  funeral  expenses, 
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and  tliat  any  surplus  of  the  personal  estate,  after  payment  of  debts, 
etc.,  and  the  pecuniary  legacies  in  full,  is  to  be  collected  by  his 
executors,  including  debts  due  to  the  testator  from  his  sons  Graham 
and  Edward,  and  to  be  divided  into  four  equal  parts,  one  part  to  go 
to  each  of  his  daughters  Lavine  and  Fanny  Henrietta,  and  the  other 
two  parts  to  his  executors  under  the  trusts  for  his  daughters  Alice 
and  Gertrude. 

Besides  the  daughters  above  mentioned,  the  testator,  at  the  time 
of  making  his  will,  had  three  sons,  Alfred,  Graham  and  Edward. 
The  testator  devised  a  certain  part  of  his  Oyster  Bay  lands  to  his 
executors  in  trust  to  apply  the  rents,  etc.,  to  the  use  of  Alfred  dur- 
ing his  life,  but  this  estate  was  subject  to  the  life  estate  of  his  wife 
in  the  same  lands  and  subject  ^^  to  the  charges  herein  made  thereon," 
and  there  was  a  like  trust,  subject  to  the  wife's  life  estate,  as  to  one- 
third  of  a  certain  salt  meadow.  After  Alfred's  death,  all  of  these 
lands  were  to  go  to  the  testator's  sons  Graham  and  Edward  as  ten- 
ants in  common.  To  these  sons  Graham  and  Edward  and  their 
heirs  were  devised,  subject  to  the  wife's  life  estate,  all  the  remain- 
der of  the  lauds  at  Oyster  Bay  as  tenants  in  common,  including  the 
remaining  two-thirds  of  the  salt  meadow. 

By  a  residuary  clause  the  testator  devised  all  the  remainder  of  the 
estate,  real  and  personal,  to  his  two  sons,  Graham  and  Edward,  and 
his  four  daughters  equally. 

After  the  will,  and  before  the  codicil  was  made,  Edward  died 
unmarried  and  without  issue.  The  codicil  was  then  made  revoking 
all  devises  to  Edward  and  devising  to  the  testator's  son  Graham  and 
his  heirs  all  the  property  devised  by  the  will  to,  or  intended  for, 
Edward,  subject  to  tlie  provisions  of  said  will  in  other  respects,  and 
subject  to  certain  charges  or  conditions  to  be  referred  to. 

The  son  Graham  died  after  the  death  of  the  testator,  leaving  a 
will  in  favor  of  his  son  Graham,  an  infant ;  besides  this  son  he  left 
his  widow,  Ada  C.  Youngs,  who  is  his  administratrix  witli  the  will 
annexed,  and  an  infant  daughter,  the  Josephine  mentioned  in  the 
will  of  Thomas  Youngs,  the  testator  first  named. 

Graham  Youngs,  son  of  Thomaa  Youngs,  never  accepted  the 
devises  to  him  or  any  of  them,  and  the  lands  which,  by  the  will  of 
Thomas  Youngs,  were  to  go  to  him  are  either  vested,  subject  to  the 
life  estates,  in  the  heirs  of  Thomas  Youngs  {Dill  v.  Wisyier^  88  N.  Y. 
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153,  1 61),  or  have  passed  under  the  residuary  claase  as  a  lapsed 
devise ;  and  the  qaestion  is,  are  these  lands  charged  by  the  will  with 
certain  l^acies  or  payments  now  to  be  referred  to  f  That  they  are 
so  charged  seems  to  be  tlie  intent  of  tlie  testator  as  gathered  from 
the  whole  will,  and  this  intent  must  control.  {Hcyt  v.  Iloyiy  85 
N.  Y.  142.) 

The  first  clause  in  the  will  referring  to  such  charges  is  a  general 
clause,  the  10th,  which  follows  all  the  pecuniary  devises  in  the  will, 
and  anticipates  any  mention  of  any  lands  or  estates  therein,  except 
the  widow's  life  estate,  or  any  devises  to  his  sons ;  this  claase«  stand- 
ing as  it  does,  prominently  by  itself,  is  very  significant  of  the  design 
maintained  throughout  by  the  testator,  that  his  personal  estate 
should  be  made  good  for  the  amounts  advanced  by  him  to  these 
sons.     He  says: 

'^  Tenth.  I  charge  the  shai*es  of  the  lands  Iierein  devised  to  my 
sons  Graham  Youngs  and  Edward  A.  Youngs,  respectively,  with  the 
payment  to  be  made  to  my  Executors  of  all  debts  that  tliey  respeo- 
tively  may  owe  to  me  at  my  decease  and  with  all  advances  that  I 
have  made  or  shall  make  to  them  respectively;  the  same  when 
collected  to  be  deemed  part  of  my  personal  estate  and  to  pass 
accordingly." 

Then  in  the  11th  clanse  he  proceeds  at  once  as  follows : 

^'Eleventh,  After  the  death  of  my  wife,  1  give,  devise  and 
bequeath  to  my  sons,  Graham  Youngs  and  £dwai*d  A.  Youngs,  and 
their  heirs,  as  tenants  in  common,  subject  to  the  same  interest  or 
estate  in  favor  of  my  wife  (and  the  charges  herein  made  thereon) 
all  and  so  much  of  my  lands  (except  my  salt  meadow)  *  *  *'> 
describing  a  portion  of  his  lands,  about  one-half. 

By  the  12th  clause,  "  After  the  death  of  my  wife  I  give  *  *  ♦ 
to  the  Executors  of  my  Will  in  trust  as  hereinafter  mentioned,  but 
subject  to  the  said  estate  or  interest  in  behalf  of  my  wife  and  to  the 
charges  Iierein  made  thereon,"  all  the  remainder  or  other  one-half 
of  the  lands  (except  salt  meadow),  to  receive  the  rents  and  apply 
them  to  the  use  of  his  son  Alfred  for  his  life,  "  and  after  his  death 
the  said  lands  and  rights  in  this  claose  devised  shall  pass  to  my  said 
sons  Graham  and  Edward  as  tenants  in  common  in  fee/' 

B.y  the  3  3th  clause  one-third  of  the  salt  meadow  is  given  to  the 
executors  in  trust  for  Alfred  during  his  life,  and  then  over  to 
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Graham  and  Edward,  and  two-thirds  to  Graham  and  Edward,  all 
subject  to  the  wife's  life  estate ;  bat  this  salt  meadow  is  expressly 
excepted  from  the  charges  upon  the  main  homestead  property. 

Then,  in  the  16th  clause,  the  testator  indicates  generally  wliat  the 
charges  are  to  which  he  has  referred  by  anticipation  in  the  preced- 
ing clauses,  viz. : 

"  Sixteenth.  Any  sums  of  money  that  I  have  advanced  or  shall 
advance  to  either  of  my  two  sons  Graham  and  Edward  shall  be  a 
charge  on  any  estate,  real  or  personal,  that  may  come  from  me  to 
the  son  to  whom  the  advance  has  been  or  shall  be  made." 

And  in  the  19th  clause  he  declares  that  he  has  advanced  to 
Edward  (7,500,  and  that  he  gives  that  to  his  wife,  and  adds,  ^^  and 
(!)  do  make  the  same  a  charge  in  her  favor  only  on  the  share  of 
lands  devised  by  my  said  Will  to  said  Edward  A.  Youngs." 

So  far  the  will. 

The  codicil  is  designed  effectually  to  revoke  all  devises  to 
Edward,  who  had  recently  died,  and  to  devise  to  Graliam  all  the 
property  and  rights  to  which  Edward  was  entitled  by  will.  «  *  *  ♦ 
The  said  property  and  rights  whether  given  to  said  son  Graham  by 
said  Will  or  by  this  codicil  to  be  possessed  at  the  time  prescribed  in 
said  Will  as  to  devises  to  said  Graham,  and  the  title  in  him  to  vest 
on  my  death,  said  property  and  rights  to  be  subject  to  the  payment 
by  said  Graham  and  his  heirs  and  issue,  of  the  principal  sum  of 
Thirty  thousand  dollars  advanced  by  me  lately  to  said  Graham,  and 
of  the  further  sum  of  Seven  thousand  five  hundred  dollars  advanced 
by  me  to  my  said  son  Edward  A.  in  his  lifetime,  or  due  by  him  to 
me ;  and  to  be  subject  to  the  payment  also  by  said  Graham  and  his 
heirs  and  issue  of  all  debts  that  said  Graham  shall  owe  to  me  at  my 
decease ;  *  *  ♦  and  I  do  hereby  charge  all  the  property  and 
rights  that  shall  pass  from  me  to  my  said  son  Graham  or  his  issue 
at  my  decease,  with  the  payment  of  all  the  advances  and  debts  in 
this  clause  mentioned."  The  19th  clause  of  the  will  is  revoked  by 
the  codicil,  which  contains  for  the  purpose  in  hand,  equivalent  pro- 
visions as  to  payment  of  the  $7,500  to  his  wife  surviving  him. 

Now,  throughout  all  the  will,  whenever  referring  to  these  lands 
and  the  devises  of  them,  not  only  in  the  clauses  containing  the 
deviBes,  but  by  anticipation  in  other  clauses  and  by  reference  in  all 
App,  Drv.— Vol.  Oil.        29 
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Babseqaent  clauses,  the  testator  uses  expressions  which  have  been 
repeatedly  held  to  manifest  an  intention  to  charge  the  lands  devised ; 
and  while,  as  is  said  by  the  Court  of  Appeals  recently  {Matter  of 
City  of  Rochester^  110  N.  Y.  167),  one  should  be  careful  "not  to 
construct  an  intention  from  words  which  have  acquired  from  con- 
stant use  merely  a  formal  or  customary  character,"  which  "  for  that 
reason  have  ceased  to  have  great  import  as  expressions  of  the  will- 
maker,"  still  these  words  in  this  will  are  of  so  unequivocal  a  charac- 
ter as  to  be  of  great  force.  The  will  says,  "  I  charge  the  shares  of 
the  lands  herein  devised  to  my  sons  "  (10th  clause).  "  I  give,  devise 
and  bequeath  "  to  them  the  lands  "subject  to  *  *  *  the  charges 
herein  made  thereon"  (11th  clause).  In  the  devise  of  the  one- 
half  to  his  executors  for  the  life  of  Alfred,  it  says  (12th  clause), 
"  I  give  and  devise  *  *  *  (said  lands)  subject  to  *  *  *  the 
charges  herein  made  thereon,"  and  after  Alfred's  death  over  to  Gra- 
ham and  Edward.  "  Any  sums  of  money  that  I  have  advanced  or 
shall  advance  to  (Graham  and  £dward)  shall  be  a  charge  on  any 
estate  *  *  *  that  may  come  from  me  to  the  son  to  whom  the 
advance  has  been  or  shall  be  made  "  (16th  clause) ;  and  in  the  last 
(19th)  clause  he  says :"  I  *  *  *  do  make  the  same  (the  $7,500 
due  from  Edward)  a  charge  *  *  *  on  the  share  of  landa 
devised  "  to  Edward. 

Then  in  the  codicil  the  testator  declares  that  "  the  said  property 
and  rights  "  devised  to  Graham,  whether  by  the  will  or  the  codicil,  are 
"  to  be  subject  to  the  payment  also  by  said  Graham  "  (of  the  amounts 
in  question),  "  and  I  do  hereby  charge  all  the  property  and  rights 
that  shall  pass  from  me  to  my  said  son  Graham  or  his  issue  at  mj 
decease,  with  the  payment  of  all  the  "  sums  aforesaid. 

Besides  the  repeated  use  of  these  expressions,  as  well  understood 
in  their  general  eflfect  by  laymen  as  by  lawyers,  there  are  some  pro- 
visions of  the  will  which  lend  support  to  the  view  I  take  of  the  tes- 
tator's intention.  As  to  the  $7,500  in  particular,  due  from  Edward 
Youngs,  there  is  a  bequest  of  this  as  a  legacy,  as  a  specific  legacy  it 
may  be  {Davis  v.  CrandaUy  101  N.  Y.  311),  to  the  wife ;  and  con- 
pled  with  this  legacy  in  the  same  clause  is  the  direction  that  it  be  a 
charge  upon  "  the  share  of  lands  devised  "  to  Edward ;  the  specific 
legacy  of  the  debt,  the  chose  in  action,  is  made  to  her,  and,  as  it 
seems  to  me,  the  clear  intention  is  expressed  that  she  should  have 
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the  money  out  of  it  at  all  events,  whether  through  payment  by 
Edward  (or  Graham  under  the  codicil)  or  by  resort  to  the  lands. 
Again,  as  to  the  sums  declared  to  be  due  from  Graham,  it  is  directed 
that  they  be  collected  by  the  executors ;  that  they  shall  then  form 
part  of  the  personal  estate,  so  far  only,  however,  as  to  be  by  them 
divided  among  the  four  daughters ;  by  the  particular  provisions  made 
in  the  9th  clause  of  the  will  it  may  be  said  that  definite  pecuniary 
legacies  are  carved  out  of  these  particular  advances  or  debts,  lega- 
cies which  are  indefinite  only  in  amount,  and  to  pay  which  the  court 
would  go  far  towards  implying  a  charge  upon  the  lands  generally 
of  the  testator,  in  preference  to  those  entitled  to  take  under  the 
residuary  clause,  or  to  the  heirs  at  law.  The  $7,500  due  from 
Edward  is  claimed  to  be  a  specific  legacy,  a  bequest  of  the  particular 
thing  —  namely,  this  debt  —  and  ordinarily,  if  the  debti^r  were  insol- 
vent, the  legacy  would  be  worthless ;  but  this  does  not  affect  the 
case  when  a  testator  expressly  provides  that  the  amount  of  the  debt 
due  him  should  be  made  good  to  the  devisee  of  the  debt  out  of  the 
testator's  other  estate  if  the  debtor  should  not  pay. 

Tlie  case  is  not  free  from  diflSculty  or  even  from  doubt.  It  is 
certainly  not  usual  for  one  to  make  that  a  charge  upon  his  estate, 
or  a  part  of  his  estate,  which  is  due  to  him  or  to  his  estate  from 
another.  A  charge  is  usually  of  some  debt  or  obligation  due  or  flow- 
ing from  the  testator  himself.  To  require  the  real  estate  to  bear  the 
burden  of  paying  or  guaranteeing  to  the  personalty  a  simple  debt 
due  to  the  testator,  is  uncommon  at  least,  but  there  is  no  rule  which 
prevents  such  a  provision  being  effectual,  provided  the  testator 
clearly  so  intended. 

But  the  defendants  contend  that  the  intention  did  not  go  so  far 
as  to  bind  the  lands  in  any  event  and  in  whosesoever  hands  they 
might  go,  but  that  it  was  to  bind  only  that  estate  in  the  lands  which 
should  go  to  Graham;  and  that  inasmuch  as  no  estate  went  to 
Graham,  because  of  his  failure  or  refusal  to  accept  the  devise,  the 
lands  are  not  charged,  though  Graham's  estate  therein  would  have 
been,  had  he  accepted.  There  would  be  some  force  in  this  if  it 
were  not  for  the  expressions  used  by  the  testator  in  the  will. 
While  the  devise  of  the  one-half  of  the  lands  to  Graham  and  Edward 
is  '' subject  to  *  *  *  the  charges  herein  made  thereon"  (11th 
clause)  and  the  devise  of  the  life  estate  to  Alfred  and  remainder 
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over  to  them  is  "subject  to  *  *  *  the  charges  herein  made 
thereon "  (12th  clause),  in  the  10th  and  19th  clauses  the  testator 
says,  " I  charge  the  shares  of  the  lands,"  etc.,  and  "I  *  *  * 
do  make  the  same  a  charge  *  *  *  on  the  share  of  lands," 
and  there  are  like  expressions  in  tlie  codicil.  It  is  refining  too 
much  to  hold  that  the  expressions  "1  charge  the  shares  of  the 
lands,"  "I  *  *  *  charge  all  the  property  and  rights  that  shall 
pass,"  limit  the  intention  to  charge  only  on  such  estate  as  should 
actually  pass,  or  in  which  the  devisee  should  actually  share,  finally 
and  beneficially.  These  expressions,  so  far  surely  as  the  will  is  con- 
cerned, were  used  because  all  the  lands  were  devised  to  Graham  and 
Edward  in  common,  and  each  one's  advances  wei*e  to  be  charged  on 
his  respective  but  undivided  part  in  those  lands.  The  words  ^^  the 
shares  of  the  lands  herein  devised  "  to  Grahaqi  and  Edward  respect- 
ively are  descriptive  of  the  respective  portions  of  the  lands  to  be 
enjoyed  Hj  each,  and  not  of  the  particular  legal  estate  in  those  lands. 

Finally,  there  can  be  no  doubt,  I  think,  that  if  Graham  had  taken 
the  estate  under  the  will  and  codicil  there  would  not  only  have  been 
a  resort  to  his  personal  obligation  to  pay  these  amounts  to  the 
widow  and  executors,  but  the  amounts  would  have  been  directly 
chargeable  upon  the  lands  as  charges ;  but  it  is  the  vrill  that  charges 
the  lands,  and  the  additional  sanction  afforded  by  his  acceptance  of 
the  devise  is  to  make  himself  personally  responsible  for  the  payment 
of  the  amounts  charged  ;  his  acceptance  in  itself  would  not  make 
that  a  ^^  charge  "  upon  the  lands  which  without  his  acceptance  would 
not  have  been  a  charge  at  all. 

It  is  urged  that  there  is  a  discretion  in  the  Court  to  grant  the 
relief  prayed  for  or  to  deny  it,  and  that  this  discretion  would  be 
well  exercised  against  the  plaintiff  in  this  case,  because  a  sale  of  the 
lands  subject  to  the  life  estates  would  be  fruitless.  I  do  not  under- 
stand that  I  have  any  such  discretion,  and  I  am  referred  to  no  case 
in  which  it  is  exercised.  The  case  of  Iloyt  v.  Iloyt  (85  N.  Y.  142) 
seems  to  hold  that  the  legatee  or  other  person  entitled  to  collect  a 
claim  charged  upon  the  land  is  entitled  as  of  right  to  a  sale  of  the 
lands  charged.  But  if  there  be  a  discretion,  the  argument  loses 
muoh  of  its  force  from  the  fact,  which  has  been  lost  sight  of,  that 
Alfred  Youngs'  life  estate  seems  to  be  subject  to  the  amounts 
charged  upon  the  lands,  which  is  the  same  as  saying  that  the  landa. 
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if  sold  not  to  pay  these  charges,  are  sold  free  and  clear  of,  and  cut 
oflf,  Alfred  Youngs'  estate. 

But  if  there  be  a  doubt  upon  that,  and  if  it  be  true  that  a  sale 
of  these  lands  now  subject  to  the  life  estate  of  the  widow  and  of 
Alfred,  would  produce  nothing  and  would  sacrifice  the  interests  of 
the  heirs  at  law,  or  of  the  residuary  devisees  if  the  fee  be  in  them, 
the  sale  may  be  made  by  the  plaintiffs  if  they  choose  under  the 
power  of  sale  contained  in  the  will,  and  if  so  sold  by  the  executors 
with  the  concurrence  of  the  widow,  the  lands  would  be  free  from 
all  charges  and  from  any  life  estate  in  any  one ;  and  as  the  proceeds 
of  such  a  sale  are  to  stand  precisely  in  the  situation  of  the  lands,  the 
amounts  charged  on  the  lands  would  remain  charges  on  these  pro- 
ceeds. Whether  the  executors  and  the  widow,  the  latter  of  whom 
is  plaintiff  here  in  a  representative  and  also  in  an  individual  capacity, 
can  be  required  to  sell  under  the  power  as  a  condition  of  granting 
relief  in  this  action,  has  not  been  suggested,  but  that  question  can 
be  brought  up  upon  a  settlement  of  the  findings  or  decree. 

The  following  is  the  memorandum  of  referee  on  presentation  of 
findings : 

Adams,  Keferee : 

Upon  reconsideration  at  the  time  of  presenting  findings,  I  have 
come  to  the  conclusion  that  it  was  not  the  intent  of  the  testator  to 
make  the  life  estate  of  Alfred  Youngs  subject  to  the  charges  which 
are  found  to  be  laid  upon  the  lands  generally.  In  strictness,  the  tes- 
tator seems  to  say  in  the  12th  clause  that  the  estate  in  the  trustees 
for  Alfred's  life  is  subject  to  the  charges,  but  what  he  evidently  had 
in  his  mind  throughout  the  will  was  that  the  lands,  as  they  came  to 
Graham  and  Edward,  should  be  subject  to  the  charges,  and  this  is 
presumably  what  he  intended  to  accomplish  when  in  the  beginning 
of  this  clause  he  devised  the  southerly  part  of  his  lands  to  trustees, 
subject  to  the  charges,  with  the  remainder  over  at  tlie  end  of  the 
clause  to  Graham  and  Edward.  Every  presumption  is  against  an 
interpretation  which  would  incumber  Alfred's  life  estate  with  debts 
due  from  or  with  advances  made  to  Graham  and  Edward.  The 
strict  meaning  of  words  must  give  way  in  this  will  to  a  plainly 
manifested  intent  of  the  testator,  as,  for  example,  in  this  very  12th 
clause,  the  devise  to  the  executors  in  trust  is,  ^^ After  the  death  of 
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my  wife,  I  give  and  devise,"  etc.,  and  yet  the  devise  itself  is  "  sub- 
ject to  the  said  estate  or  interest  in  behalf  of  my  wife,"  which  estate 
or  interest  at  the  death  of  the  wife  is  clearly  extinct,  and  the  suc- 
ceeding estate  cannot  be  subject  to  it ;  the  same  confusing  expres- 
sions are  used  in  the  11th  clause,  where  lands  are  devised  to  Graham 
and  Edward,  and  again  in  the  13th  clause  of  the  will. 

Respecting  the  suggestion  made  that  a  sale  may  be  made  under 
the  power  to  the  executors,  the  will  provides  that  sales  are  to  be 
made  as  the  executors  may  deem  expedient  during  the  life  of  the 
widow  (codicil),  but  only  with  her  concurrence.  I  know  of  no 
authority  which  would  sustain  a  positive  direction  in  the  decree 
requiring  the  executors  to  sell  under  this  power,  the  testator  having 
clothed  them  with  a  discretion  to  sell  or  not,  as  they  might  deem 
expedient;  moreover,  their  discretion  even  is  controlled  by  the  pro- 
vision that  a  sale-  can  be  made  only  with  the  concurrence  of  the 
widow ;  this  is  entirely  personal  to  the  widow,  and  if  the  widow,  in 
her  capacity  of  executor,  could  be  compelled  to  exercise  the  power, 
in  her  individual  capacity  she  could  not  be  compelled  to  concur. 

If,  however,  the  executors  now  elect  to  sell,  and  agree  that  the 
decree  in  this  action  shall  direct  the  sale  to  be  made  pursuant  to  the 
power,  and  if  the  widow  will  in  a  proper  way  express  her  concur- 
rence in  such  a  sale,  there  can  be  no  doubt  that  it  would  be  most 
advantageous  to  all  concerned ;  and,  as  the  proceeds  of  the  sale  fol- 
low the  disposition  of  the  lands,  excepting  the  amounts  of  the  legacy 
and  other  changes,  which  go  to  the  direct  benefit  of  the  widow  and 
the  executors,  the  parties  promoting  this  action,  there  would  seem 
to  be  strong  inducement  to  them  to  agree  to  such  a  sale. 


Chasles  E.  Dbnton,  Respondent,  v.  Edward  Bennett,  Sr.,  and 
Others,  Appellants. 

Ihwf  eHMUhing  that  land  under  the  water$  of  Jamaica  bay  had  been  claimed  for 
one  hundred  years  by  tite  town  of  Flatlands. 

What  evidence  establishes  that  land  under  the  waters  of  Jamaica  bay,  which  the 
Commissioners  of  Fisheries,  Game  and  Forest  assumed  to  lease  under  section 
197  of  the  Fisheries,  Qame  and  Forest  Law  (Laws  of  1892,  chap.  488,  as  amd. 
by  Laws  of  1895,  chaps.  895,  974,  Laws  of  1896,  chap.  653),  had  been  claimed 
for  upwards  of  one  hundred  years  by  the  town  of  Flatlands  under  its  colonial 
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patents,  and  that,  consequently,  by  the  terms  of  section  198  of  the  Fisheries, 
Qame  and  Forest  Law,  as  amended  by  chapter  453  of  the  Laws  of  1898,  the 
commissioners  had  no  Jurisdiction  to  execute  the  lease,  considered. 
Chapter  784  of  the  Laws  of  1868  does  not  constitute  a  legislative  disaffirmance  of 
the  claim  of  the  town  of  Flatlands  to  the  ownership  and  control  of  Flatlands  or 
Jamaica  bay  under  its  colonial  patents. 

Appeal  by  the  defendants,  Edward  Bennett,  Sr.,  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  tlie  office  of  the  clerk  of  the  county  of  Kings  on  the  Ist  day  of 
May,  1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  Kings  County  Special  Term,  granting  to  the  plaintiff  an  injunc- 
tion restraining  the  defendants  from  taking  shell  fish  from  lot  No. 
841,  Jamaica  bay.  Kings  county,  during  the  pendency  of  a  lease  of 
said  l6t  granted  by  the  Commissioners  of  Fisheries,  Game  and 
Forests  of  the  State  of  New  York  on  May  10, 1898. 

Hobert  Stewart^  for  the  appellants. 

Thomas  Kelby  [James  W.  Ridgway  with  him  on  the  brief],  for 
the  respondent. 

WiLLABD  BarTLETT,  J.  I 

The  right  of  the  plaintiff  to  maintain  this  action  depends  upon 
the  validity  of  the  lease  of  lot  No.  341  in  Jamaica  bay.  Kings 
county,  made  to  Frank  £.  Dickens  on  May  10,  1898,  by  the  Com- 
missioners of  Fisheries,  Game  and  Forests,  the  plaintiff  having 
acquired  the  original  lessee's  interest  therein  by  virtue  of  mesne 
assignments. 

In  executing  the  lease  the  commissioners  assumed  to  act  under 
the  provisions  of  section  197  of  the  Fisheries,  Game  and  Forest 
Law  (Laws  of  1892,  chap.  488,  as  amd.  by  Laws  of  1895,  chaps. 
895,  974,  and  Laws  of  1896,  chap.  653). 

Section  198  of  the  same  general  statute,  however,  as  in  force  at 
the  time  of  the  execution  of  this  lease,  limited  the  powers  conferred 
upon  the  commissioners  by  the  preceding  section  by  providing  that 
it  should  not  "  apply  to  or  affect  lands  under  water  owned,  controlled 
or  claimed  under  colonial  patents  or  legislative  grants  by  any  totrn 
or  person  in  the  counties  of  Suffolk,  Queens,  Kings  or  Eichmond." 
(See  section  as  amended  by  Laws  of  1898,  chap.  453,  taking  effect 
on  April  22,  1898.) 

The  leased  lot  in  question  consisted  of  land  under  water  on 


Digitized  by 


Google 


456  DENTON  v.  BENNETT. 

Second  Depabtmbnt,  Mabch,  1905.  [Vol.  102. 

Canarsie  Pol  Bar  in  the  body  of  water  formerly  known  as  Flat- 
lands  bay  and  now  better  known  as  Jamaica  bay. 

The  learned  trial  judge  held  that  there  was  no  evidence  in  the  case 
that  the  town  of  Flatlands  (which  was  annexed  to  the  city  of  Brook- 
lyn by  chapter  450  of  the  Laws  of  1894)  at  any  time  claimed  said 
lands  under  water  either  under  colonial  patent  or  by  legislative  grant 

I  am  unable  to  concur  in  this  view.  I  think  the  proof  shows 
repeated  assertions  of  a  claim  under  the  colonial  patents  relating  to 
the  town,  beginning  in  the  eighteenth  century  and  never  disputed 
until  a  very  recent  date. 

The  extracts  in  the  record  from  the  official  minutes  of  the  town 
meetings  of  Flatlands  contain  abundant  evidence  of  this  claim. 
On  April  15,  1790,  the  freeholders  and  inhabitants  met  ^'  in  order 
to  make  prudential  rules,  orders  and  regulations  concerning  fishing, 
fowling,  oystering,  clamming  and  other  b&nejits  arising  out  of  the 
bay  laying  within  the  patents  of  said  tovm "  and  resolved  that 
every  person  not  being  an  inhabitant  "  going  in  the  said  hay  "  with 
a  batteau  or  other  small  craft  for  fishing  should  pay  threepence  a 
day  to  the  trustees.  On  April  17, 1808,  a  town  law  was  passed,  the 
preamble  of  which  recites  that  "  the  practice  of  catching  clamis  ucith 
rakes  in  the  bays  and  deep  waters  withvn  the  patent  of  the  town  of 
Flada/nds  isfownd  to  he  very  destructive  to  the  growth  amd  increase 
of  dams^^  and  this  recital  is  followed  by  a  prohibition  against  tak- 
ing clams  with  rakes  ^^  in  ihe  hays  and  deep  waters  within  the  patent 
aforesaid^  On  the  first  Tuesday  of  April,  1810,  the  town  meeting 
chose  Gerret  Wyckoff  and  Johannes  Lott  to  be  trustees  of  the  bay 
of  Flatlands.  Otlier  "Trustees  of  the  Bay  of  the  Town  of  Flat- 
lands"  were  elected  at  the  town  meeting  held  on  the  first  Tuesday 
of  April,  1814,  and  it  was  ordained  "  that  no  person  or  persons  shall 
be  allowed  to  catch  crabs  with  rakes  or  tongs  in  the  hays  within 
the  patent  of  the  town  of  Flatlands.^^  On  August  24,  1816,  a 
town  law  was  enacted  forbidding  those  not  inhabitants  from  cutting 
or  carrying  away  sedge  "on  any  marsh  or  meadow  in  the  hay 
belonging  to  ihe  town  of  Flatlands  ;  "  and  on  September  3, 1816, 
at  a  special  town  meeting,  it  was  resolved  that  it  should  not  there- 
after be  lawful  "  to  catch  or  take  clams,  oysters  or  crabs  with  rakes 
or  tongs  in  the  waters  of  the  patent  of  said  town.^^ 

The  record  contains  further  evidence  to  the  same  effect.    In  1868 
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the  Legislature  passed  an  "  act  for  the  protection  of  the  planting  of 
oysters  in  the  towns  of  Gravesend  and  Flatlands,  Kings  county," 
which  declared  that  the  inhabitants  upon  compliance  with  the  terms 
of  the  statute  might  plant  oysters  under  the  public  waters  within 
their  respective  towns,  but  limited  the  extent  of  land  under  water  so 
to  be  used  by  any  one  person  to  three  acres  and  provided  that  the 
privilege  should  not  be  exercised  without  the  written  permit  of  the 
justice  of  the  peace  and  the  supervisor,  who  before  granting  such 
permit  were  required  to  exact  satisfactory  evidence  that  the  prem- 
ises were  not  a  natural  bed  of  oysters  and  were  not  already  occupied 
or  used.  (Laws  of  1868,  chap.  734.)  I  do  not  construe  this  statute 
as  a  legislative  disaffirmance  of  the  claim  of  the  town  of  Flatlands 
to  the  ownership  and  control  of  the  bay  of  Flatlands  under  its 
colonial  patents.  On  the  contrary,  it  distinctly  recognized  the  right 
of  the  town  authorities  to  grantor  withhold  the  privilege  of  planting 
oysters  there;  and  this  power  they  exercised  until  the  annexation  of 
the  town  to  the  city  of  Brooklyn  under  the  act  of  1894.  It  is  true 
that  Mr.  Justice  Pkatt,  writing  for  the  General  Term  of  this 
department  in  the  case  of  People  v.  Thompson  (30  Hun,  457), 
which  was  a  criminal  prosecution  under  the  act  of  1868,  did  say : 
*'  It  is  not  pretended  that  tlie  town  of  Flatlands  ever  obtained  any 
exclusive  right  to  the  fisheries  within  the  waters  which  lie  within 
its  territories.  There  was  no  evidence  of  any  grant  to  the  town  and 
no  presumptive  right  is  claimed  in  its  behalf."  But  this  language 
has  no  application  to  the  case  at  bar,  where  the  contentions  and 
claims  of  the  parties  as  well  as  the  proofs  are  radically  different ; 
nor  does  it  support  the  assertion  of  the  respondent  that  at  that  time 
the  town  made  no  pretension  of  ownership  to  these  lands  under 
water — for  the  town  was  not  in  any  sense  a  party  to  the  proceed- 
ing and  was  not  and  could  not  have  been  heard  therein. 

The  evidence  having  demonstrated  the  existence  of  a  claim  at 
least  100  years  old,  in  behalf  of  the  town  based  upon  its  colo- 
nial patents  and  practically  undisputed,  I  think  there  should  have 
been  judgment  for  the  defendants  upon  the  ground  of  want  of  statu- 
tory power  in  the  Commissioners  of  Fisheries,  Game  and  Forests  to 
grant  the  lease  upon  which  the  plaintiiFs  title  rests. 

The  appellants  ask  us  to  go  further  and  determine  that  upon  the 
evidence  in  the  record  before  us  not  only  the  town's  claim  but  the 
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town's  actual  ownership  of  these  lands  under  water  was  established 
by  the  colonial  patents  and  the  proof  of  possession  and  user  there- 
under. In  the  view  which  has  been  taken  it  is  not  necessary  to 
decide  that  question  upon  this  appeal.  In  the  very  careful  consider- 
ation which  I  have  been  obliged  to  give  to  the  case  in  all  its  aspects 
I  have  found  indications  of  the  existence  of  evidence  not  contained 
in  this  record  (such  as  old  maps  and  the  like)  bearing  upon  this  ques- 
tion of  ownership,  and  should  the  issue  arise  again  in  any  other  liti- 
gation it  is  probable  that  fuller  and  more  satisfactory  proofs  may  be 
presented  rendering  its  solution  less  difBcult. 

In  the  present  case,  as  there  is  a  fatal  objection  to  the  plaintiff's 
right  to  maintain  the  action,  which  cannot  be  obviated  upon  a  new 
trial,  the  order  of  reversal  should  direct  that  the  complaint  be 
dismissed. 

HiBsoHBERo,  P.  J.,  Woodward  and  Jenks,  JJ.,  concurred; 
Hooker,  J.,  not  voting. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 


In  the  Matter  of  tlie  Final  Judicial  Settlement  of  the  Accounts  of 
John  Hopkins  and  William  G.  Hopkins,  as  Trustees  of  the 
Trust  Created  for  the  Benefit  of  Jemima  Hopkins  in  and  by  the 
Last  Will  and  Testament  of  Wiluam  H.  Hopkins,  Deceased. 

Charlotte  Strong  Seixas,  Appellant;  John  Hopkins  and  Wil- 
liam O.  Hopkins,  Individually  and  as  Trustees,  etc.,  under  the 
Will  of  William  H.  Hopkins,  Deceased;  John  Hopkins,  as 
Executor,  etc.,  of  Jemima  Hopkins,  Deceased,  and  Others, 
Respondents. 

An  adopted  child,  held  not  to  take  under  a  will  giving  property  to  her  faXher  and  in 
ease  of  his  death  to  his  children. 

A  testator  by  his  will  provided:  "If  either  of  ray  sons  shall  die  before  my  wife 
his  share  shall  go  to  his  children,  and,  in  default  of  children,  to  my  surviving 
children  and  the  children  of  such  of  them  as  may  be  dead." 

At  the  time  when  the  will  was  made  the  testator's  son  Elias  was  forty -three  years 
of  age  and  was  married  to  n  woman  forty -seven  years  of  age  who  had  several 
children  by  a  former  husband.  Intermediate  the  execution  of  the  will  and  the 
death  of  the  testator  Elias  adopted  one  of  his  stepchildren.    Elias  died  subse- 
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quent  to  the  testator  and  prior  to  the  death  of  the  testator's  widow  without 
leaving  children  of  his  body  him  surviving. 
EOd,  that  the  stepchild  adopted  by  Elias  was  not  his  child  within  the  meaning 
of  the  quoted  clause  of  the  will,  particularly  as  the  statute  in  force  at  the  time 
when  the  will  was  made  and  when  the  testator  died,  relating  to  the  status  of 
adopted  children,  provided,  "  as  respects  the  passing  and  limitation  over  of 
real  and  personal  property  under  and  by  deeds,  conveyances,  wills,  devises  and 
trusts,  dependent  upon  the  person  adopting  dying  without  heirs,  said  child 
adopted  shall  not  be  deemed  to  sustain  the  legal  relation  of  child  to  the  person 
so  adopting  so  as  to  defeat  the  rights  of  remainderman*." 

Appeal  by  Charlotte  Strong  Seixas  from  a  decree  of  the  Surro- 
gate's Court  of  the  county  of  Dutchess,  entered  in  said  Surrogate's 
Court  on  the  26th  day  of  April,  1904,  settling  the  accounts  of  the 
trustees  under  the  will  of  William  H".  Hopkins,  deceased,  and 
denying  the  claim  of  the  appellant  to  share  in  the  distribution  of  a 
trust  fund  created  under  said  will,  and  also  from  an  order  entered 
in  said  Surrogate's  Court  nunopro  tunc  as  of  the  26th  day  of  April, 
1904,  denying  the  appellant's  motion  for  leave  to  file  objections  to 
the  accounts  of  the  said  trustees. 

Gordon  Oordon^  for  the  appellant. 

Allison  Butts  [John  Hackett  and  Joseph  A,  Daughton  with  him 
on  the  brief],  for  the  respondents, 

WlLLABD  BaKTLETT,  J.  : 

The  will  of  William  H.  Hopkins  was  executed  on  November  27, 
1888.  The  testator  died  on  May  22,  1890.  The  will  created  a 
trust  fund  for  the  benefit  of  the  testator's  wif^  during  her  life  and 
directed  the  executors  "  after  her  decease  to  divide  the  principal, 
and  whatever  interest  may  not  have  been  paid  my  said  wife,  into 
four  equal  shares  or  parts,  and  one  of  said  parts  shall  be  paid  to  my 
son  Elias  T.  Hopkins ;  one  part  to  my  son  John  Hopkins ;  one  part 
to  my  son  William  G.  Hopkins ;  and  one  part  shall  be  held  by  my 
executors  and  by  them  invested  in  good  securities,  and  the  interest 
thereof  shall  be  applied  by  them  towards  the  maintenance  and  sup- 
port of  my  said  daughter  Hattie  Titus  during  her  life,  and  after  her 
death  the  principal  shall  be  equally  divided  among  her  children." 
The  will  further  provided  as  follows  :  "  If  either  of  my  sons  shall 
die  before  my  wife,  his  share  shall  go  to  his  children,  and  in  default 

*  Sic. 
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of  children,  to  my  surviving  children  and  the  children  of  such  of 
them  as  may  be  dead." 

The  testator's  son  Elias  T.  Hopkins  died  on  April  4, 1903,  before 
the  testator's  widow,  whose  death  occurred  on  the  fourth  day  of 
December  in  the  same  year. 

Elias  T.  Hopkins  left  no  children  of  his  body  him  surviving.  At 
the  time  when  his  father's  will  was  made,  however,  Elias  occupied 
tke  relation  of  stepfather  to  four  children,  the  oifspring  of  his  wife 
by  a  former  marriage.  The  appellant,  Charlotte  Strong  Seixas,  was 
one  of  these  children.  Intermediate  the  execution  of  his  father's 
will  and  the  death  of  his  father,  Elias  T.  Hopkins  adopted  the 
appellant,  by  an  order  of  the  County  Court  of  Kings  county  made 
on  the  16th  day  of  November,  1889.  None  of  the  other  stepchil- 
dren appear  to  have  been  adopted.  The  question  presented  in  this 
proceeding  is  whether  the  appellant  is  entitled  to  take  under  that 
dause  of  the  will  of  William  H.  Hopkins  which  provided  that  if 
either  of  his  sons  (of  whom  Elias  T.  Hopkins  was  one)  should  die 
before  the  testator's  wife  his  share  should  go  to  that  son's  children. 

I  think  that  the  learned  surrogate  was  right  in  answering  this 
question  in  the  negative. 

While  a  will  is  usually  deemed  to  speak  from  the  testator's  death, 
it  may  be  regarded  as  speaking  from  its  date  when  it  refers  to  aa 
actually  existing  state  of  things  or  a  fair  construction  indicates  that 
such  was  the  testator's  intention.  (  Wetm/ore  v.  Parker^  52  N.  Y. 
450,  468,  and  cases  there  cited ;  Rogers  v.  Rogers^  163  id.  343.) 
The  inquiry  here  is  what  persons  the  testator  had  in  contemplation 
when  he  spoke  of  the  "  children "  of  his  sons  (including  Elias)  at 
the  time  of  the  execution  of  his  will  on  November  27,  1888.  Elias 
had  no  children  of  his  own.  It  is  not  pretended  that  the  testator 
intended  the  gift  over  to  go  to  all  four  of  the  stepcliildren  of  Elias. 
But  we  are  asked  to  hold  that  the  will  speaks  only  from  the  death 
of  the  testator,  and  that  inasmuch  as  the  appellant,  one  of  these 
stepchildren,  had  been  adopted  when  the  testator  died,  she  falls 
within  the  class  of  children  who  were  to  take  in  the  event  of  the  fail- 
ure of  the  first  gift.  In  support  of  this  view  it  is  argued  that  the 
testator  either  meant  that  the  appellant  should  take  or  else  he  meant 
nothing,  "  for  he  knew  Elias,  who  was  nearly  fifty  years  old,  with  a 
wife  fifty  years  old,  wonld  never  have  any  issue  of  his  body." 
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It  seems  to  me  that  this  would  be  a  forced  constraction  and  one 
that  we  should  not  be  justified  in  adopting.  'No  sufScient  reason  is 
assigned  why  one  of  the  stepchildren  of  Elias  should  be  thus  pre- 
ferred by  the  testator  over  the  three  others.  The  statute  relating 
to  the  effect  of  the  adoption  of  children,  as  it  existed  at  the  time 
when  the  will  was  made  and  when  the  testator  died,  provided  that 
^'  as  respects  the  passing  and  limitation  over  of  real  and  personal 
property,  under  and  by  deeds,  conveyances,  wills,  devises  and  trusts, 
dependent  upon  the  person  adopting  dying  without  heirs,  said  child 
adopted  shall  not  be  deemed  to  sustain  the  legal  relation  of  child  to 
the  person  so  adopting  so  as  to  defeat  the  rights  of  remainderman^." 
(Laws  of  1873,  chap.  830,  §  10,  as  amd.  by  Laws  of  1887,  chap.  703.) 
To  treat  the  appellant  as  one  of  tlie  ^^  children  "  of  Elias  T.  Hopkins 
within  the  meaning  of  his  father's  will  would  seem  to  be  in  direct 
conflict  with  the  language  of  this  statutory  provision.  The  learned 
counsel  for  the  appellant  goes  further  than  the  facts  warrant  in  his 
implication  that  the  testator  must  have  known  that  Elias  could 
never  beget  any  children.  According  to  the  testimony  of  the 
appellant  her  mother  and  her  stepfather  were  respectively  thirty- 
six  and  thirty-two  years  of  age  when  they  were  married  in  1877. 
This  would  make  the  wife  forty-seven  and  the  husband  forty-three 
years  old  in  1888  when  the  will  was  written.  It  is  abundantly 
established  by  medical  authority  that  it  is  possible  for  a  woman  to 
become  a  mother  at  forty-seven  (3  Whart,  &  Still6  Med.  Juris. 
[4th  ed.]  §§  199,  200 ;  Tayl.  Med.  Juris.  [12th  Am.  ed.]  665 ;  Draper 
Leg.  Med.  112),  and  while  the  probability  of  pregnancy  decreases 
rapidly  after  the  age  of  forty-five,  child-bearing  subsequent  to  that 
period  is  not  such  a  rare  event  as  warrants  the  assumption  that  the 
testator  in  the  case  at  bai*  must  have  deemed  it  an  impossibility. 

I  can  find  no  sufiicient  reason  for  the  conclusion  that  the  testator 
intended  to  inclnde  the  appellant  under  the  designation  ^^  children  " 
in  the  clause  of  his  will  which  this  appeal  brings  np  for  construc- 
tion, and  I,  therefore,  advise  an  affirmance  of  the  surrogate's  decree. 

Jenks,  Eioh  and  Millbb,  JJ.,  concurred ;  Hooker,  J.,  not  voting. 

Decree  of  the  Surrogate's  Court  of  Dutchess  county  affirmed, 
with  costs. 
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Thb  People  of  the  State  of  New  York  ex  rel.  John  J.  Gutheil, 
Eespondent,  v.  John  MoGaw  Woodbuey,  as  Commiseioner  of 
Street  Cleaning  of  the  City  of  New  York,  and  Edwaed  M.  Geout, 
as  Comptroller  of  the  City  of  New  York,  Appellants. 

BemowU  of  a  member  of  the  uniformed  force  of  tJie  New  York  etreet  cleaning  depart' 
ment — tcJiat  notice  does  not  indicate  that  tlie  employee's  positiotitotu  abolished  and 
his  services  no  longer  required — recovery  of  pay  during  tfis  period  of  removal  in 
the  reinstatement  proceedings. 

The  following  notice  given  by  the  commissioner  of  street  cleaning  of  the  city  of 
l^ew  York  to  a  member  of  the  uniformed  force  of  that  department  who  had 
been  employed  as  a  sawyer  therein:  *' You  are  hereby  notified  that  you  are 
discharged  from  this  department  as  a  sawyer,  your  services*  being  no  longer 
required/'  is  not  of  itself  equivalent  to  a  determination  by  the  commissioner 
that  the  position  of  sawyer  had  been  abolished  or  that  the  requirements  of  the 
department  were  so  diminished  that  the  sawyer's  services  were  no  longer 
needed,  and,  therefore,  does  not  render  inoperative  section  587  of  the  Greater 
New  York  charter  (Laws  of  1897,  chap.  878,  as  amd.  by  Laws  of  1901,  chap. 
466)  which  provides  that  a  member  of  the  uniformed  force  of  the  department 
of  street  cleaning  cannot  lawfully  be  removed  until  he  has  been  informed  of  the 
cause  of  the  proposed  removal  and  has  been  allowed  an  opportunity  of  making- 
an  explanation. 

Semble,  that  while  section  587  of  the  charter  provides  that  a  removed  member  of 
the  uniformed  force  in  the  department  of  street  cleaning  who  is  successful  in  a 
proceeding  instituted  to  review  the  action  of  the  commissioner  or  his  deputy 
in  removing  him,  shall  be  entitled  to  be  reinstated  "and  to  receive  full  pay 
during  the  time  of  his  suspension  or  removal  from  office,"  it  does  not  authorize 
the  recovery  of  pay,  during  the  period  of  removal,  in  the  reinstatement  pro- 
ceeding itself. 

Appeal  by  the  defendants,  John  McGaw  Woodbury,  as  commis- 
sioner  of  street  cleaning  of  the  city  of  New  York,  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  8th  day  of  February,  1904,  confirming  a  referee's 
report  upon  the  trial  of  the  issues  arising  upon  an  alternative  writ 
of  mandamus  and  the  return  thereto,  and  directing  the  issuance  of  a 
peremptory  writ  of  mandamus  for  the  reinstatement  of  the  relator. 

Ja/fn€8  D.  Bell  [Edward  IL  Wilson  and  John  J.  DeUmy  with 
him  on  the  brief],  for  the  appellants. 

Wilier  W.  Chambers,  for  the  respondent. 
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WiLLAKD  BaKTLETT,  J.  : 

The  relator  was  a  member  of  the  uniformed  force  of  the  depart- 
ment of  street  cleaning  in  the  city  of  New  York,  in  which  he 
was  employed  as  a  sawyer.  Under  the  charter  he  could  not  law- 
fully be  removed  until  he  had  been  informed  of  the  cause  of  the 
proposed  removal  and  had  been  allowed  an  opportunity  of  making 
an  explanation,  it  being  required  that  in  every  case  of  removal  the 
true  grounds  thereof  should  be  entered  upon  the  records  of  the 
department.  (Greater  N.  Y.  Charter  [Laws  of  1897,  chap.  378,  as 
amd.  by  Laws  of  1901,  chap.  466],  §  587.)  The  proof  in  this  pro- 
ceeding clearly  establishes  the  fact  that  on  the  11th  day  of  June, 
1902,  the  acting  commissioner  of  street  cleaning  assumed  to  remove 
the  relator  from  his  position  in  the  department  as  a  sawyer,  without 
informing  him  of  the  cause  of  his  proposed  removal  and  without 
allowing  him  an  opportunity  of  making  an  explanation.  The  lan- 
guage of  the  notification  of  discharge  was :  "  You  are  hereby  noti- 
fied that  you  are  discharged  from  this  department  as  a  sawyer,  your 
services  being  no  longer  required."  It  is  contended  in  behalf  of 
the  appellants  that  this  was  equivalent  to  a  determination  that  the 
position  of  sawyer  had  been  abolished,  or  that  the  requirements  of 
the  department  were  so  diminished  that  the  plaintiflPs  services  were 
no  longer  needed,  and  hence  that  the  provisions  of  section  537  of 
the  charter  have  no  application,  under  the  authority  of  PAiUips  v. 
Mayor  (88  N.  Y.  245)  and  Langdon  v.  Mayor  (92  id.  427).  We 
agree  with  the  referee  that  the  phrase  "your  services  being  no  longer 
required,"  does  not  necessarily  import  that  the  position  of  sawyer 
had  been  abrogated,  or  that  the  department  of  street  cleaning  had 
no  longer  any  work  for  a  sawyer  to  perform.  It  is  really  nothing 
more  than  the  formal  phraseology  of  a  dismissal  for  which  the  supe- 
rior officer  prefers  not  to  assign  any  cause  or  reason.  The  use  of 
this  language  by  the  acting  commissioner  of  street  cleaning  was  not 
enough  in  itself  to  justify  a  finding  by  the  referee  that  the  place 
had  been  abolished,  or  tliat  the  department  could  no  longer  furnish 
any  employment  for  a  sawyer ;  and  there  is  no  other  evidence  in 
the  record  upon  which  to  base  a  finding  to  that  effect. 

Under  these  circumstances  the  court  below  was  right  in  awarding 
a  peremptory  writ  of  mandamus  for  the  reinstatement  of  the  I'ela- 
tor.     The  order  goes  too  far,  however,  in  providing  for  a  recovery 
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of  his  wages  or  salary  in  this  proceeding.  While  it  is  true  that  the 
last  clause  of  section  537  of  the  charter  does  provide  that  a  removed 
member  of  the  uniformed  force  in  the  department  of  street  cleaning 
who  is  successful  in  a  proceeding  instituted  to  review  the  action  of 
the  commissioner  or  his  deputy  in  removing  him  shall  bo  entitled  to 
be  reinstated  "  and  to  receive  full  pay  during  the  time  of  his  sus- 
pension or  removal  from  office,"  we  do  not  construe  this  language 
as  authorizing  the  recovery  of  compensation  in  the  reinstatement 
proceeding  itself ;  but  even  if  it  should  be  so  construed,  there  was 
no  evidence  before  the  referee  to  warrant  a  finding  as  to  the  amount 
which  the  relator  would  have  been  entitled  to  receive  during  the 
period  of  his  enforced  suspension  from  work. 

The  final  order  should  be  modified  by  striking  out  that  portion 
thereof  which  directs  that  the  relator  be  paid  the  salary  appertain- 
ing to  his  position  from  January  4.  1902,  up  to  the  time  of  his  rein- 
.  statement,  and  as  thus  modified  it  should  be  afiirmed,  without  costs 
of  this  appeal  to  either  party. 

Jenks,  Rich  and  Miller,  J  J.,  concurred ;  Hooker,  J.,  not  voting. 

Final  order  modified  in  accordance  with  the  opinion  of  Bartlett, 
J.,  and  as  modified  affirmed,  without  costs  of  this  appeal  to  either 
party. 


Westchester  Trust  Company,  as  Trustee,  Respondent,  v.  The 
Hobby  Bottling  Company  and  Others,  Defendants,  Impleaded 
with  John  Kelly,  Appellant. 

Corporate  mortgage  covering  in  addition  to  penonal  property  a  leaeehM  interett  ii 
real  eetate  for  a  term  of  ten  yeare  —  it  need  not  be  fled  as  a  chattel  mortgage  — 
"real  property"  Refined. 

A.  mortgage  executed  by  a  corporatioii  to  secure  an  issue  of  corporate  bonds, 
covering,  in  addition  to  personal  property,  a  leasehold  interest  in  real  estate 
for  a  term  of  ten  years,  falls  within  the  provisions  of  section  91  of  the  Lien 
Law  (Laws  of  1897,  chap.  418),  which  provides:  *'  Mortgages  creating  a  lien 
upon  real  and  personal  property,  executed  by  a  corporation  as  security  for  the 
payment  of  bonds  issued  by  such  corporation,  or  by  any  telegraph,  telephone 
or  electric  light  corporation,  and  recorded  as  a  mortgage  of  real  property  in 
each  county  where  such  property  is  located,  or  through  which  the  line  of  such 
telegraph,  telephone  or  electric  light  corporation  runs,  need  not  be  filed  or 
reflled  as  chattel  mortgages." 
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The  term  *'  real  property,"  as  used  Iq  section  91  of  the  Lien  Law,  covers  anythmg 
which  is  defined  as  real  property  in  the  Real  Property  Law  (Laws  of  1896, 
chap.  547),  and  thus  includes  chattels  real,  except  a  lease  for  a  term  not  exceed- 
ing three  years.    (Real  Prop.  Law,  §  240.) 

Appeal  by  the  defendant,  John  Kelly,  from  a  jadgment  of  the 
Supreme  Conrt  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Westchester  on  the  14th  day  of  June,  1904, 
upon  the  decision  of  the  courts  rendered  after  a  trial  at  the  West- 
chester Special  Term,  directing  a  foreclosure  and  sale  under  a 
mortgage  made  by  the  defendant,  the  Hobby  Bottling  Company,  as 
security  for  the  payment  of  bonds  issued  by  said  corporation. 

Hobert  Stewartj  for  the  appellant. 

Ralph  Earl  PrimCy  Jr.j  for  the  respondent. 

WiLLABD  BaRTLBTT,  J.  : 

The  appellant,  a  judgment  creditor  of  the  Hobby  Bottling  Com- 
pany, denies  the  validity  of  the  mortgage  in  suit,  on  the  ground 
that  it  was  a  mortgage  of  personal  property  only,  and  had  not  been 
refiled  as  required  by  law.  The  mortgaged  property  included  a 
leasehold  interest  in  real  estate  in  Westchester  county  for  a  term 
of  ten  years.  This  is  a  chattel  real,*  covered  by  the  statute  concern- 
ing the  record  of  conveyances  of  real  estate.  {State  Trust  Co.  v. 
Casino  Co.^  19  App.  Div.  344.)  The  term  "  real  property,"  as  used 
in  the  Real  Property  Law,  includes  chattels  real  except  a  lease  for  a 
term  not  exceeding  three  years.  (Real  Prop.  Law,  §  240.)  Having 
in  mind  this  definition,  the  mortgage  under  consideration  appears 
to  fall  within  the  purview  of  section  91  of  the  Lien  Law  (Laws  of 
1897,  chap.  418),  which  took  eflEect  on  September  1, 1897,  the  mort- 
gage having  1>een  executed  on  June  25, 1900.  That  section  reads 
as  follows :  ^'  Mortgages  creating  a  lien  upon  real  and  personal 
property,  executed  by  a  corporation  as  security  for  the  payment  of 
bonds  issued  by  such  corporation,  or  by  any  telegraph,  telephone 
or  electric  light  corporation,  and  recorded  as  a  mortgage  of  real 
property  in  each  county  where  such  property  is  located,  or  through 
which  the  line  of  such  telegraph,  telephone  or  electric  light  cor- 

♦8ee  Real  Property  Law  (Laws  of  1896,  chap.  647),  §  28.— [Rkp. 
App.  Dnr.— Vol.  OIL        30 


Digitized  by 


Google 


466  MATTER  OF  ROGERS. 

Sbcono  Dupabtmbmt,  March,  1905.  [Vol.  102. 

poration  runs^  need  not  be  filed  or  retiled  as  chattel  mortgages.'^ 
Referring  as  this  enactment  does  to  "mortgages  creating  a  lien 
npon  real  and  personal  property  "  which  shall  in  each  instance  be 
"  recorded  as  a  mortgage  of  real  property  in  each  county  where 
such  property  is  located,"  it  would  seem  tolerably  clear  that  it 
applies  to  mortgages  covering  anything  which  is  defined  as  real 
property  in  the  Real  Property  Law  which  deals  with  the  whole 
subject  of  recording  conveyances.  In  this  view,  which  we  think  is 
correct,  it  was  sufficient  to  record  the  mortgage  in  Westchester 
county,  as  was  done,  and  it  was  not  necessary  to  file  it  or  refile  it  as 
a  chattel  mortgage. 

The  judgment  should  be  affirmed. 

HiRSOHBBBG,  P.  J.,  WooDWABD  and  MiLLEB,  J  J.,  concurred  J 
HooKBB,  J.,  not  voting. 

Judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  Hbnsy  C.  Rogers,  Appellant^ 
for  the  Appointment  of  Appraisers,  Pursuant  to  Chapter  382  of 
the  Laws  of  1895. 

The  Union  Bank  or  Brooklyn,  Respondent. 

Appraisal  of  stock  in  a  bank  which  it  is  proposed  to  merge  in  another  bank  —  the 
aUtuU,  not  the  mere  record,  owner  of  tjte  stock  must  institute  the  proceeding 
ther^or, 

XJDder  section  86  of  the  Banking  Law  (Laws  of  1892,  chap.  689,  added  by  Laws 
of  1895,  chap.  882),  authorizing  the  maintenance  of  certain  proceedings  for  the 
appraisal  of  his  stock  by  a  stockholder  of  a  bank  who  objects  to  a  proposed 
merger  thereof,  the  proceedings  must  be  instituted  by  the  actual  owner  of  the 
stock.  They  cannot  be  instituted  by  the  record  owner  of  stock  which  in 
reality  belongs  to  another. 

Appeal  by  the  petitioner,  Henry  C.  Rogers,  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  Bangs  on  the  1st  day  of  June,  1903,  upon  an  order  entered  in 
said  clerk's  office  on  the  28th  day  of  May,  1903,  which  confirmed 
the  report  of  a  referee,  recommending  the  dismissal  of  the  peti- 
tioner's application,  and  also  from  the  said  order  upon  which  the 
judgment  appealed  from  was  entered. 
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Joseph  A.  BuTTy  for  the  appellant. 
Albert  E.  Ixvmh^  for  the  respondent. 

PSB  C  TBIAM  : 

This  .5  an  application  by  a  person  claiming  to  be  a  stockholder  in 
the  Union  Bank  of  Brooklyn,  and  objecting  to  the  proposed  merger 
thereof  with  the  Kings  County  Bank  of  Brooklyn,  for  the  appoint- 
ment of  three  persons  to  appraise  the  value  of  his  stock  under  section 
36  of  the  Banking  Law  (Laws  of  1892,  chap.  689,  added  by  Laws  of 
1895,  chap.  382).  The  referee,  to  whom  the  proceeding  was  i^eferrt  d 
to  take  proof,  found  that  the  petitioner,  Henry  C.  Rogers,  was  not  at 
the  times  mentioned  in  his  petition  the  owner  of  any  stock  of  the 
Union  Bank.  The  evidence  leaves  no  doubt  of  the  correctness  of 
this  conclusion,  for  it  shows  that  the  136  shares  of  stock  which  he 
claimed  to  own  were  in  fact  the  property  of  one  William  H.  Zieg- 
ler.  We  agree  with  the  referee  that  section.  36  of  the  Banking  Law 
refers  to  the  actual  ownership  of  stock  and  not  to  shares  standing 
in  the  name  of  one  but  really  the  property  of  another.  The  peti- 
tioner, Henry  C.  Rogers,  was  shown  to  have  no  interest  entitling 
him  to  maintain  this  proceeding  and  it  was,  therefore,  properly 
dismissed. 

The  order  and  judgment  should  be  aflSrmed. 

HissoHBEBQ,  P.  J.,  Baktlett,  Woodward  and  Jbnks,  JJ.,  con- 
curred ;  Hooker,  J.,  not  voting. 

Order  and  judgment  thereon  dismissing  application  affirmed,  with 
ten  dollars  costs  and  disbursements. 


EicMA  Burns,  Respondent,  u  Manhattan  Brass  Mutual  Am 
SociETT,  Appellant. 

ByAoM  (tf  muttuU  benefit  ioeiety  —  apravieian  that  far  one  month  after  payment  of 
any  a/rrearagee  no  benefit  shaU  accrue  to  a  member  is  unreasonable  —  when  a  eon- 
Uitutional  provuian  is  merely  a  by-law. 

The  following  provision  in  the  by-laws  of  an  incorporated  mutual  benefit  society, 
that  ''  Any  member  in  arrears  to  the  amount  of  four  weeks'  dues  shall  not  be 
entitled  to  draw  any  benefit  until  one  month  from  the  date  of  paying  defi- 
ciency/' is  unreasonable,  and  a  member  of  the  society  who  pays  up  arrearages 
of  not  less  than  six  weeks'  dues  is  entitled  to  draw  sick  benefits  for  a  period 
beginning  within  a  few  days  after  making  such  payment. 
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ProvisioDS  in  the  so-called  oonstitution  of  a  corporation,  which  constitution  hu 
been  framed  by  the  corporation  itself  and  is  not  a  special  legislatire  enact- 
ment, are  simply  by-laws. 

Appeal  by  the  defendant,  the  Manhattan  Brass  Mat*  J  Aid 
Society,  from  a  jiidgment  of  the  Municipal  Court  of  the  city  of 
New  York,  borough  of  Queens,  in  favor  of  the  plaintifiE,  entered  on 
the  17th  day  of  June,  1904,  upon  the  decision  of  the  court 

William  J.  Boyha/rij  for  the  appellant. 

James  J.  Conway j  for  the  respondent. 

WiLLARD  BaBTLBTT,  J. : 

This  is  an  action  against  an  incorporated  sick  benefit  society,  to 
recover  six  dollars  a  week  for  a  period  of  ten  weeks  during  which 
the  plaintiff  was  incapacitated  from  work  by  reason  of  illness,  and 
hence  claims  to  have  been  entitled  to  receive  that  sum  from  the 
defendant  by  virtue  of  her  membership  therein ;  and  also  tliirty 
dollars,  being  the  reasonable  value  of  medical  attendance  and  treat- 
ment which  the  plaintiff  was  compelled  to  procure  because  of  the 
society's  failure  to  perform  its  engagement  to  cause  snch  service  to 
be  rendered  by  its  regularly  employed  physician. 

The  judgment  in  favor  of  the  plaintiff  is  clearly  right,  unless  she 
was  deprived  of  all  sick  benefits  at  the  time  covered  by  her  claim 
by  the  operation  of  section  1  of  article  4  of  the  defendant's  consti- 
tution, which  reads  as  follows:  ^^Each  member  must  be  in  the 
society  for  three  months  and  be  in  good  standing  at  the  time  of  his 
or  her  sickness  or  injury  before  they  c«n  draw  any  benefit  from  the 
society.  Any  member  in  arrears  to  the  amount  of  four  v>eek^  dues 
shaU  not  he  entitled  to  draw  any  heneJU  until  one  m^mthfrom  the 
date  of  paying  deficiency  P 

The  sick  benefit  period  for  which  the  plaintiff  sought  to  recover 
the  stipulated  six  dollars  a  week  in  this  action,  began  within  a  few 
days  after  she  had  paid  up  an  arrearage  for  her  dues  as  a  member 
representing  not  less  than  six  weeks'  dues.  This  circumstance 
brought  her  within  the  purview  of  the  2d  sentence  of  the  section 
above  quoted,  if  the  rule  or  regulation  which  it  embodies  can  be 
upheld  as  reasonable.  Similar  provisions,  however,  have  repeatedly 
been  pronounced  unreasonable  by  the  courts  and  ineffective  to  war- 
rant an  incorporated  sick  benefit  society  in  withholding  a  benefit  to 
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which  the  claimant  had  established  his  right  unless  he  could  be 
deprived  of  it  by  the  operation  of  such  a  by-law.  {Kennedy  v. 
Local  Union  Jfo.  726,  75  App.  Div.  243,  and  cases  tliere  cited.)  In 
Cartan  v.  Father  Mdtthew  U,  B.  Society  (3  Daly,  20)  the  corporate 
by-law  which  was  condemned  provided  "that  any  member  who 
shall  be  three  or  more  months  in  arrears  *  *  *  shall  be 
deprived  of  benefits  for  three  months  after  liquidating  the  same," 
tlins  very  closely  resembling  the  regulation  relied  upon  by  the 
appellant  in  tlie  case  at  bar. 

Under  the  autliority  of  the  decisions  to  which  I  have  referred, 
tlie  Municipal  Court  properly  refused  to  regard  that  regulation  as  an 
obstacle  to  the  enforcement  of  the  plaintiffs  claim.  While  the  pro- 
vision appears  as  a  clause  in  the  constitution  of  the  corporation  and 
is  not  grouped  with  the  by-laws  as  such,  or  specifically  designated  as 
a  hy4awy  it  is  manifestly  to  be  regarded  only  as  a  by-law  in  the 
established  legal  signification  of  that  term.  The  so-called  constitu- 
tion of  the  defendant  is  not  a  special  legislative  enactment  provid- 
ing for  the  organization  of  the  corporation,  or  in  any  sense  a  char- 
ter;  it  is  really  itself  little  more  than  a  collection  of  some  of  the 
leading  by-laws  under  a  different  title.  The  distinction  between  the 
charter  of  a  corporation  and  the  constitution  of  a  corporation,  as 
the  latter  term  is  now  often  used,  may  be  found  clearly  pointed  out 
by  Chief  Justice  Elliott  of  the  Supreme  Court  of  Indiana  in  the 
opinion  in  the  case  of  Supreme  Lodge^  Knights  of  Pythias  v. 
Knight  (117  Ind.  489)  where  occurs  this  passage  which  is  peculiarly 
pat  upon  the  question  under  consideration  here :  "  Charters  are  not 
created  by  the  act  of  the  corporation  or  association,  but  are  granted 
by  the  sovereigq  power  of  the  State.  A  constitution  of  a  voluntary 
association  or  a  corporation  is  nothing  more  than  a  by-law  under 
an  inappropriate  nameP  So  we  look  upon  section  1  of  article  4 
of  the  defendant's  so-called  constitution  simply  as  a  by-law  to  which 
the  courts  refuse  to  give  any  effect  because  of  the  unreasonable 
character  of  the  provision. 

These  views  lead  to  an  affirmance  of  the  judgment. 

HiBSOHBBBG,  P.  J.,  WooDWARD  and  Jbnks,  JJ.,  concurred; 
LEooKEB,  J.,  not  voting. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 
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LiLLiE  La.ne  and  Others,  Bespondents,  v.  The  Equitable  Life 
Assurance  Society  of  the  United  States,  Respondent,  and  W. 
Morton  Garden,  Individually  and  as  Executor,  etc.,  of  George 
W.  KiDD,  Deceased,  Appellant. 

Int&rpUader — payment  of  the  amount  of  an  insurance  policy  into  court —  the  ineur- 
ance  company  thoiM  not  he  aUowed  costs  to  be  deducted  from  that  amount  brfore 
such  payment. 

Where  in  an  action  to  recover  upon  a  policy  of  life  insurance,  brought  against 
the  insurance  company  issuing  the  policy  and  a  party  claiming  the  proceeds  of 
such  policy  adverse  to  the  plaintiffs,  the  Special  Term  discharges  the  insurance 
company  from  all  liability  In  the  action  upon  its  paying  into  court  the  pro- 
ceeds of  the  policy,  the  order  should  not  award  costs  to  the  insurance  company 
to  be  deducted  from  the  proceeds  of  the  policy  directed  to  be  paid  into  court. 

Appeal  by  the  defendant,  W,  Morton  Garden,  individually  and 
as  executor,  etc.,  of  George  W.  Kidd,  deceased,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Kings  on  the  28th 
day  of  December,  1904,  discharging  the  defendant,  the  Eqnitable 
Life  Assurance  Society  of  the  United  States,  from  all  liability  in 
this  action  npon  paying  into  court  the  sum  of  $10,162.40,  with 
interest,  and  directing  that  npon  the  entry  of  final  judgment  the 
appellant  surrender  and  dcUver  up  to  said  assurance  society  a  cer- 
tain policy  of  insurance. 

OUhert  TT.  Minor^  for  the  appellant. 

Frederick  S.  Fisher  [Abel  K  Blaohmar  with  him  on  the  brief], 
for  the  plaintifEs,  respondents. 

William  G.  Diamond  [Edwa/rd  D.  Brown  with  him  on  the 
brief],  for  the  respondent  Equitable  life  Assurance  Society. 

WlLLARD  BaRTLETT,  J.  : 

The  court  at  Special  Term  had  jurisdiction  to  grant  the  order 
appealed  from,  under  the  authority  of  Lane  v.  New,  York  Life 
Ina.  Co.  (56  Hun,  92).  It  does  not  seem  to  us  that  the  appellant 
has  any  grievance  on  account  of  the  amount  fixed  by  the  court 
below  as  payable  in  order  to  discharge  the  liability  of  the  Equitable 
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life  Assurance  Society.  He  presented  no  affidavit  bearing  on  that 
question,  and  we  think  that  the  recital  in  the  order  to  the  effect 
that  his  counsel  appeared  and  consented  "  to  the  said  payment  into 
court,"  implies  an  assent  on  his  part  that  the  amount  offered  and 
Emitted  to  be  due  by  the  Equitable  Life  Assurance  Society  was  all 
to  which  any  claimant  was  entitled  under  the  policy  of  insurance  in 
controversy. 

In  the  brief  for  the  appellant,  however,  objection  is  made  to  the 
award  of  fifty  dollars  costs  to  the  Equitable  Life  Assurance  Society 
to  be  deducted  from  the  proceeds  of  the  policy  directed  to  be  paid 
into  court.  We  can  see  no  propriety  in  this  award  of  costs,  and  the 
order  should  be  modified  by  striking  it  therefrom.  No  reason  can 
be  suggested  why  the  claimants  to  the  proceeds  of  an  insurance 
policy  should  be  compelled  to  pay  anything  to  the  insurance  com- 
pany because  it  is  allowed  to  withdraw  from  a  litigation  by  paying 
into  court  the  sum  of  money  which  it  concedes  to  be  due  to 
•somebody. 

Order  modified  by  striking  out  the  award  of  fifty  dollars  costs  to 
the  Equitable  Life  Assurance  Society,  and  as  thus  modified  affirmed, 
without  costs  of  this  appeal. 

HissoHBEBG,  p.  J.,  Jenks,  Kioh  and  Milleb,  JJ.,  concurred. 

Order  modified  by  striking  out  the  award  of  fifty  dollars  costs  to 
the  Equitable  Life  Assurance  Society,  and  as  thus  modified  affirmed, 
without  costs  of  this  appeal. 


•GiEBLBR    Manufaotubino    Company,    Appellant,    v.    Christian 
EBANXNBBBa  and  Edwabd  Giebleb,  Respondents. 

BaHfieoUum  of  an  unauthorized  uUe  of  property  of  a  oorporatum  hy  ite  preeident — 
the  applieation  of  the  proceeds  to  the  payment  of  ite  debte  U  not, 

The  fact  that  the  president  of  a  manufacturing  corporation,  who,  in  defiance  of 
the  wishes  and  against  the  express  protest  of  a  majority  of  the  board  of  direct- 
ors of  such  corporation,  sells  its  property,  applies  the  purchase  price  to  the 
payment  of  the  debts  of  the  corporation,  without,  so  far  as  appears,  the 
knowledge  and  consent  of  the  directors  of  the  corporation,  does  not  operate  as 
a  ratification  by  the  corporation  of  the  unauthorized  sale. 
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Appeal  bj  the  plaintiff,  Giebler  Manufacturing  Company,  from 
a  judgment  of  the  Municipal  Court  of  the  city  of  New  York, 
borough  of  Brooklyn,  in  favor  of  the  defendants,  entered  on  the 
14th  day  of  June,  1904,  upon  the  decision  of  the  court,  and  also 
from  an  order  entered  in  the  office  of  the  clerk  of  said  court  deny- 
ing the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Horace  A.  DaviSy  for  the  appellant. 

JBermcm  S.  Bachrachj  for  the  respondent  Kranenberg. 

Alfred  H.  JSurmeUy  for  the  respondent  Edward  Giebler. 

Pbb  Curiam  : 

In  this  action  the  plaintiff  corporation  seeks  to  recover  damages 
for  the  conversion  of  a  milling  machine  which  it  is  alleged  that  th« 
defendant  Edward  Giebler  assumed  to  sell  to  the  defendant  Chris- 
tian Kranenberg  without  any  authority  so  to  do,  and  which  the 
latter  assumed  to  purchase  with  knowledge  of  such  lack  of  authority. 
The  defendant  Giebler  was  not  authorized  to  sell  the  machine,  which 
was  a  part  of  the  manufacturing  plant  of  the  corporation,  by  virtue 
of  his  position  as  president.  He  was  not  empowered  to  do  so  by 
any  vote  of  the  board  of  directors.  The  only  theory  upon  which 
the  sale  can  be  sustained  is  that  a  majority  of  the  directors  assented 
to  it,  and  so  informed  the  defendant  Kranenberg  before  he  paid  the 
purchase  price  to  the  defendant  Giebler.  This  must  have  been  the 
theory  upon  which  the  decision  in  the  court  below  was  rendered  in 
favor  of  the  defendants.  It  is  not  supported  by  the  weight  of  evi- 
dence. On  the  contrary,  the  proof  as  a  whole  strongly  preponder- 
ates in  favor  of  the  view  that  the  alleged  sale  was  transacted  by  the 
president  of  the  corporation  in  defiance  of  the  wishes  and  against 
the  express  protest  of  the  majority  of  the  directors,  and  that  the 
purchaser  was  aware  of  the  fact.  The  defendant  Giebler  claims  to 
have  applied  the  purchase  price  to  the  payment  of  the  debts  of  the 
corporation,  and  it  is  argued  that  this  use  of  the  money  establishes 
a  ratification  of  the  sale  by  the  plaintiff,  but  it  could  not  have  that 
effect  unless  it  appeared  that  the  money  was  so  applied  with  the 
knowledge  and  consent  of  the  directors.  The  president  could  not 
effect  a  corporate  ratification  of  his  own  unauthorized  action  by 
further  action  of  his  own  known  only  to  himself. 
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The  jadgment  should  be  reversed  as  against  the  weight  of  evi- 
dence^  upon  the  payment  of  costs  by  the  plaintiff,  and  a  new  trial 
ordered. 

HmsoHBBBG,  P.  J.,  Baetlbtt,  Woodwaed  and  Jenks,  JJ.,  con- 
curred ;  HooKEE,  J.,  not  voting. 

Judgment  and  order  of  the  Municipal  Court  reversed  as  against 
the  weight  of  evidence,  and  new  trial  ordered,  provided  that  the 
plaintiflE  within  twenty  days  pay  the  costs  of  the  trial  already  had 
and  the  costs  of  this  appeal.  In  the  event  of  non-compliance  with 
this  condition  judgment  affirmed,  with  costs. 


Fbed  M.  Shanklin,  Appellant,  v.  Chaslbs  A.  Beown  and 
John  Flkmino,  Composing  the  Firm  of  Beown  &  Fleming, 
Bespondents. 

Sub-contraet  /^r  the  furnishing  of  material  —  tohm  its  obligation  i$  limitsd  to  tueh 
material  as  may  he  called  for  under  the  principal  corUract, 

Henry  O.  Duerr  entered  into  a  written  contract  with  a  railroad  company  to  fur- 
nish and  place  "  about  100,000  cubic  yards  of  stone  for  rip  rapping  along  the 
Hudson  Division  between  Albany  and  Spuyten  Duyvil  more  fully  described 
and  set  forth  in  the  plans  prepared  for  the  same/'  etc.  The  contract  provided 
minutely  for  the  work  to  be  done,  the  conditions  of  payment,  etc.,  and  for  sup- 
plemental contracts  in  reference  to  any  increased  work  or  materials  which 
might  be  required,  the  whole  to  be  furnished  at  sixty-nine  cents  per  cubic  yard, 
if  of  the  same  general  kind  as  that  required  in  the  original  contract,  and  a  dif- 
ferent price  if  the  same  was  agreed  upon  in  writing  before  undertaking  the 
extra  work. 

A  few  days  later  Duerr  entered  into  a  contract  with  the  firm  of  Brown  &  Flem- 
ing, by  which  the  latter,  who  were  designated  as  the  parties  of  the  ^rst  part  to 
the  contract,  undertook  to  perform  "  all  the  provisions  of  the  contract  by  and 
between  the  New  York  Central  and  Hudson  River  Railroad,  by  their  chief 
engineer,  and  H.  O.  Duerr,  dated  May  the  first,  1899,  of  which  a  copy  is  hereto 
attached,  obligatory  on  the  party  of  the  second  part,"  such  party  being  Duerr. 
The  contract  further  provided,  "  that  the  party  of  the  second  part  may  increase 
the  quantities  of  this  contract  to  an  amount  not  to  exceed  three  hundred  thou- 
sand (800,000)  cubic  yards,  provided  necessary  proportional  time  is  given  the 
party  of  the  first  part  to  furnish  the  increased  amount,  provided  however  that 
if  said  amount  is  increased  by  Railroad  Company  and  a  greater  price  can  be 
obtained  for  the  same,  party  of  first  part  shall  have  benefit  of  same  propor- 
tional increase/' 
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The  contract  also  provided:  "In  consideration  of  which  party  of  the  second  part 
agrees  to  pay  to  party  of  the  flrat  part  the  sum  of  sixty  cents  per  cubic  yard 
for  each  and  every  cubic  yard  of  stone  furnished  by  the  party  of  the  first  part 
on  estimates  made  by  the  Chief  Engineer  of  the  New  York  Central  and  Hudson 
River  I^ilroad  in  same  manner  and  at  same  time  as  is  provided  for  in  contract 
by  and  between  party  of  the  second  part  and  New  York  Central  and  Hudson 
River  Railroad." 

Meld,  that  the  clause  in  the  contract  between  Duerr  and  Brown  &  Fleming,  relat- 
ing to  the  increase  in  the  quantity  of  stone  to  be  furnished  to  the  amount  of 
800,000  cubic  yards,  was  designed  to  avoid  any  question  coucerning  a  fuU 
performance  of  any  demand  made  by  the  railroad  company  upon  Duerr  under 
his  contract; 

That  the  operation  of  this  provision  was  limited  to  the  contract  between  Duerr 
and  the  railroad  company,  and  that  when  such  contract  was  completed  the  con< 
tract  between  Duerr  and  Brown  &  Fleming  also  terminated,  and  that  Duerr 
would  thereafter  have  no  right  under  his  contract  with  Brown  &  Fleming  to 
call  upon  them  to  furnish  stone  up  to  the  amount  of  800,000  cubic  yards  for 
some  other  contract  which  he  had  in  the  meantime  entered  Into  with  the  rail- 
road company. 

Appeal  by  the  plaintiff,  Fred  M.  Shanklin,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  Westchester  on  the  12th  day  of 
December,  1902,  upon  the  verdict  of  a  jury  rendered  by  direction 
of  the  court  after  a  trial  at  the  Westchester  Trial  Term,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  9th  day  of 
December,  1902,  denying  the  plaintiff's  motion  for  a  new  trial  made 
upon  the  minutes. 

PhUo  P.  Saffordy  for  the  appellant. 
Frederick  W.  Parky  for  the  respondents. 

WOODWABD,  J. : 

A  concise  statement  of  the  facts,  gathered  from  the  rather  con- 
fused presentation  of  this  case,  is  sufficient  to  show  that  the  learned 
court  at  Trial  Term  correctly  disposed  of  it.  On  the  Ist  day  of 
May,  1899,  one  Henry  O.  Duerr  entered  into  a  contract  in  writing 
with  the  New  York  Central  and  Hudson  River  Kailroad  Company, 
to  furnish  and  place  "  about  100,000  cubic  yards  of  stone  for  rip 
rapping  along  the  Hudson  Division  between  Albany  and  Spuyten 
Duy vil  more  fully  described  and  set  forth  in  the  plans  prepared 
for  the  same,"  etc    This  contract  provided  minutely  for  the  work 
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to  be  done,  the  couditious  of*  payment,  etc.,  and  for  supplemental 
contracts  in  reference  to  any  increased  work  or  materials  which 
might  be  required,  the  whole  to  be  furnished  at  sixty-nine  cents 
per  cubic  yard,  if  of  the  same  general  kind  as  that  required  in  the 
original  contract,  and  a  different  price  if  the  same  was  agreed  upon 
in  writing  before  undertaking  the  extra  work. 

On  the  4th  day  of  May,  1899,  Duerr  entered  into  a  contract  in 
writing  with  the  defendants,  by  the  terms  of  which  the  latter  under- 
took to  perform  "  all  the  provisions  of  the  contract  by  and  between 
the  New  York  Central  and  Hudson  River  Railroad,  by  their  chief 
engineer,  and  H.  O.  Duerr,  dated  May  the  first,  1899,  of  which 
a  copy  is  hereto  attached,  obligatory  on  the  party  of  the  second 
part,"  such  party  being  Duerr.  This  contract  further  provided,  and 
here  is  the  basis  of  the  supposed  cause  of  action,  ^^  that  the  party  of 
the  second  part  may  increase  the  quantities  of  this  contract  to  an 
amount  not  to  exceed  three  hundred  thousand  (300,000)  cubic  yards, 
provided  necessary  proportional  time  is  given  the  party  of  the  first 
part  to  furnish  the  increased  amount,  provided  however  that  if  said 
amount  is  increased  by  Railroad  Company  and  a  greater  price  can 
be  obtained  for  the  same,  party  of  first  part  shall  have  benefit  of 
same  proportional  increase."  That  this  provision  is  to  be  read  and 
construed  as  a  provision  that  Brown  &  Fleming  would  furnish  the 
materials  for  the  completion  of  the  contract  between  Duerr  and  the 
railroad  company  up  to  the  amount  specified,  so  that  there  would  be 
no  question  about  a  full  performance  of  any  demand  made  upon 
Duerr  under  his  contract,  is  evident  from  the  language  already 
quoted,  and  it  is  made  certain  by  tlie  further  provision  of  the  con- 
tract that  ^^  In  consideration  of  which  party  of  the  second  part  agrees 
to  pay  to  party  of  the  first  part  the  sum  of  sixty  cents  per  cubic  yard 
for  each  and  every  cubic  yard  of  stone  furnished  by  the  party  of  the 
first  part  on  estimates  made  by  the  Chief  Engineer  of  the  New  York 
Central  and  Hudson  River  Railroad  in  same  manner  and  at  same 
time  as  is  provided  for  in  contract  by  and  between  party  of  the  sec- 
ond part  and  New  York  Central  and  Hudson  River  Railroad."  In 
other  words,  the  contract  between  Duerr  and  Brown  &  Fleming 
was  that  the  latter  would  do  all  of  the  work  and  furnish  all  of  the 
materials  which  Duerr  had  contracted  to  furnish  to  the  New  York 
Central    &    Hudson  River  railroad,  which  was,  specifically,  to 
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deliver  about  100,000  cubic  yards  of  fftone  upon  the  division  indi- 
cated, and  beyond  this  Brown  &  Fleming  agreed  that  Duerr  might 
call  upon  them  to  furnish  materials  up  to  the  extent  of  300,000 
cubic  yards  of  stone  under  certain  conditions,  all  of  them  depending 
upon  the  action  of  the  railroad  company  under  its  contract  With  Duerr, 
a  copy  of  which  contract  was  attached,  and  which  must  be  under- 
stood to  limit  the  contract  between  Duerr  and  Brown  &  Fleming. 
The  railroad  company,  under  its  contract,  could  not  have  compelled 
Duerr  to  furnish  stone  or  materials  for  any  work  outside  of  the 
Hudson  division,  or  outside  of  the  general  work  indicated  in  its  plans 
and  specifications,  which  entered  into  its  contract  with  Duerr,  and 
as  the  contract  between  Duerr  and  Brown  &  Fleming  was  in  effect  a 
contract  on  the  part  of  the  latter  to  carry  out  the  contract  of  the 
former  with  the  railroad  company,  it  cannot  be  held  that  the  provision 
permitting  Duerr  to  increase  the  amount  of  materials  up  to  300,000 
cubic  yards  was  a  general  option  to  Duerr  to  demand  this  amount 
of  material,  but  as  limited  to  the  requirements  of  the  work,  for  the 
contract  was  not  to  pay  for  this  amount  or  for  any  given  amount, 
but  was  that  Duerr  would  pay  "  sixty  cents  per  cubic  yard  for  each 
and  every  cubic  yard  of  stone  furnished  by  the  party  of  the  first 
part  on  estimates  made  by  the  Chief  Engineer'*  of  the  railroad 
company.  Obviously,  when  the  contract  between  Duerr  and  the 
railroad  company  was  completed  the  contract  between  Duerr  and 
Brown  &  Fleming  was  at  an  end,  and  Duerr  would  have  no  right 
under  this  contract  to  call  on  Brown  &  Fleming  to  furnish  materials 
up  to  300,000  cubic  yards  for  some  other  contract  which  he  had,  in 
the  meantime,  entered  into.  If  we  are  right  in  this  construction 
there  is  an  end  of  this  case  as  the  subsequent  history  of  the  contro- 
versy will  plainly  show. 

Duerr  subsequently  formed  a  corporation  known  as  the  Duerr 
Contracting  Company,  and  assigned  his  contract  with  the  railroad 
company  to  such  corporation,  which  afterward  became  known  as  the 
General  Crushed  Stone  Company,  Incorporated,  the  plaintiff's 
assignor.  The  plaintiff's  assignor  afterward  entered  into  a  contract 
with  the  railroad  company  on  the  17th  day  of  April,  1900,  for 
another  piece  of  work,  and-  Brown  &  Fleming  furnished  the 
materials,  amounting  to  about  100,000  cubic  yards  of  crushed  stone 
under  the  same  general  terms  as  in  their  former  contract    It  does 
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not  appear,  however,  that  this  was  done  under  that  contract  or  that 
the  parties  recognized  it  as  being  in  force,  and  the  present  conten- 
tion of  the  plaintiff  is  that  the  defendants,  having  accepted  a  con- 
tract from  the  railroad  company  to  perform  a  third  contract  for 
seventy-five  cents  per  cubic  yard  on  a  contract  for  100,000  cubic 
yards,  the  plaintiff,  as  the  assignee  of  the  original  contract  between 
Dnerr  and  Brown  &  Fleming,  is  entitled  to  the  $9,000  profit  which 
would  have  resulted  if  Duerr,  as  the  president  of  the  Duerr  Con- 
tracting Company  or  its  successor,  had  taken  this  third  contract  at 
sixty-nine  cents  per  cubic  yard  and  had  called  upon  the  defendants 
to  furnish  the  materials  at  sixty  cents  per  cubic  yard,  it  being  alleged, 
but  not  proved,  that  there  was  a  conspiracy  between  Duerr  and  the 
defendants  to  prevent  such  a  result. 

We  agree  with  the  learned  court  at  Trial  Term  that  there  was  no 
breach  of  contract  on  the  part  of  the  defendants  and  the  direction 
of  a  verdict  was  fully  justified. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Present  —  Hibsohbbbg,  P.  J.,  Bartlbtt,  Woodwabd,  Jbnxs  and 
Hooker,  J  J. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Pbter  E.  Swenson,  Plaintiff,  v.  The  Wilson  &  Baillib  Makufao- 
TUBiNa  Company,  Defendant. 

Negligence — apUUform  need  for  the  mixing  of  concrete  in  a  building  under  con- 
etruction  is  a  ecaffold —  ir^ury  to  a  eai-perUer  engaged  in  other  Uiork  who  goe$  upon 
it  —  liability  cf  the  maeter. 

Ken,  engaged  in  flIUng  with  concrete  the  spaces  between  the  iron  girders  of  a 
building  in  process  of  construction,  built,  by  placing  planks  across  the  iron 
girders  on  the  first  floor  of  the  building,  a  platform  from  eighteen  to  twenty 
feet  in  width  for  the  purpose  of  using  the  same  for  the  storage  of  materials 
used  in  compounding  concrete  and  as  a  mixing  board  or  platform,  and  not  for 
the  purpose  of  working  upon  the  same  in  the  construction  of  the  building. 

A  carpenter  employed  in  placing  the  temporary  arches  between  the  iron  girders 
went  upon  this  platform  for  the  purpose  of  obtaining  plank  with  which  to 
build  a  platform  for  his  own  use.    While  upon  the  platform  he  fell  in  conse- 
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quence  of  the  fact  that  the  planks  composing  it  had  not  been  properly  sup- 
ported. The  carpenters  and  the  men  engaged  in  laying  the  concrete  were 
employed  by  the  same  master. 

In  an  action  brought  by  the  injured  carpenter  against  the  master  to  recover  dam- 
ages for  the  personal  injuries  which  he  sustained,  it  was 

Eeld,  that  it  was  improper  for  the  court  to  dismiss  the  plaintiff's  complaint; 

That  the  platform  constructed  by  the  men  engaged  In  laying  the  concrete  was  a 
scaffold  within  the  meaning  of  section  18  of  the  Labor  Law  (Laws  of  1897, 
chap.  416); 

That  it  was  the  purpose  of  the  Legislature,  when  enacting  such  section,  to 
Impose  the  duty  of  constructing  safe  scaffoldings  in  and  about  buildings  in  the 
course  of  construction  for  the  use  of  those  who  might  be  employed  in  the  gen- 
eral work,  and  that  a  failure  on  the  part  of  the  master,  by  which  any  employee 
sustains  injury,  operated  to  give  a  cause  of  action,  even  though  the  person  so 
injured  was  not  necessarily  upon  such  platform; 

That  if  the  injured  carpenter  was  rightfully  on  the  platform  in  question,  he  had 
a  right  to  assume  that  the  master  had  discharged  the  duty  of  erecting  a  safe 
scaffold,  unless  he  had  knowledge  of  facts  which  made  the  risk  known  to  him. 

Motion  by  the  plaintiff,  Peter  E.  Sweneon,  for  a  now  trial  npon  a 
case  containing  exceptions,  ordered  to  be  heard  at  the  Appellate 
Division  in  the  first  instance,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  after  a  trial  at  the  Kings  County  Trial  Term. 

Conrad  Sdxe  KeyeSy  for  the  plaintiff. 

Frank  Verner  Johnson  [E.  Clyde  Sherwood  with  him  on  the 
brief],  for  the  defendant. 

Woodward,  J. : 

The  plaintiff  is  a  carpenter.  He  was  engaged  by  the  defendant  in 
putting  in  certain  temporary  arches  between  the  iron  girders  in  a  power 
house  in  course  of  construction  for  the  purpose  of  affording  a  foun- 
dation for  the  concrete  filling  between  such  girders.  He  had  been 
at  work  for  some  days  upon  this  line  of  work,  and  it  appears  that  he 
had  been  in  the  habit  of  picking  up  such  pieces  of  planking  as  he 
found  about  the  building  and  using  them  across  the  iron  girders  to 
form  a  platform  for  himself  in  placing  these  temporary  arches. 
The  accident  complained  of  occurred  early  in  the  morning,  soon 
after  the  men  had  commenced  work.  A  number  of  different  con- 
tractors were  engaged  upon  the  building,  and  the  plaintiff,  according 
to  his  version,  was  preparing  his  platform  to  resume  work  where  he 
had  left  off  on  the  previous  working  day.    He  does  not  explaia 
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why  he  did  not  make  use  of  the  planks  which  he  had  previouslj 
used  and  which  appear  to  have  been  juBt  where  he  left  them,  but 
Bays  that  he  went  to  a  platform,  or  scaffolding  as  he  insists  upon 
calling  it,  where  the  concreters  liad  stored  certain  materials,  sand^ 
cement,  etc.,  in  quest  of  a  plank  to  be  used  by  himself ;  that  he 
8te{{ped  upon  this  scaffolding  and  that  the  board  which  his  foot 
rested  upon  sank  beneath  him  and  that  he  fell  over  upon  the  ends 
of  the  other  boards  and  these  likewise  fell  by  reason  of  having  no 
support  under  the  end  near  where  he  fell,  and  by  this  means  he  was 
precipitated  to  the  basement  below,  sustaining  severe  injuries.  The 
learned  court  at  Trial  Term  disposed  of  the  case  as  one  of  law, 
holding  that  the  so-called  scaffolding  was  not  a  scaffolding  within 
the  intent  of  the  Labor  Law,  and  if  that  court  was  right  upon  this 
point  the  plaintiff  concededly  has  no  cause  of  action. 

The  facts,  which  are  not  disputed,  are  that  the  concreters  who 
were  employed  by  the  defendant,  had  placed  planks  fourteen  to  six- 
teen feet  in  length  across  the  iron  girders  upon  the  first  floor  above 
the  ground,  and  had  covered  a  space  eighteen  to  twenty  feet  in 
width,  not  for  the  purpose  of  working  upon  the  same  in  the  con- 
struction of  the  building,  but  to  store  the  materials  used  in  com- 
pounding the  concrete,  and  incidentally  for  the  purposes  of  a  mixing 
board  or  platform.  It  was  not  designed  for  the  use  of  the  carpenters, 
and  if  the  question  were  an  open  one  I  should  hesitate  to  hold  that  this 
mere  temporary  flooring  constituted  a  scaffolding  within  the  meaning 
of  the  Labor  Law,  but  since  our  decision  in  the  case  of  Wdh  v. 
Jackson  Architectwral  Works  (98  App.  Div.  247)  there  would  seem 
to  be  no  doubt  of  the  character  of  this  structure,  and  if  the  defend- 
ant owed  the  duty  of  constructing  a  safe  scaffolding  for  the  use  of 
the  plaintiff  and  his  fellow-employees,  it  is  difiicult  to  understand  how 
the  judgment  in  this  case  can  be  supported.  It  may  be  plausibly 
argued  that  as  this  platform  was  not  for  the  use  of  the  carpenters, 
and  was  not  necessary  for  any  of  the  purposes  for  which  the  plain- 
tiff was  employed,  that  the  caae  does  not  come  within  the  letter  of 
the  statute,  which  relates  to  the  furnishing  or  erecting  of  scaffold- 
ings "  for  the  performance  of  such  labor  *'  as  the  party  may  have 
been  employed  or  directed  to  perform.  (Labor  Law  [Laws  of 
1897,  chap.  415],  §  18.)  But  we  are  disposed  to  think  that  the 
purpose  of  the  Legislature  was  to  impose  the  duty  of  constructing 
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safe  scaffoldings  in  and  about  buildings  in  the  course  of  construction 
for  the  use  of  those  who  might  be  employed  in  the  general  work, 
and  that  a  failure  on  the  part  of  the  master,  by  which  any  employee 
sustains  injury,  operates  to  give  a  cause  of  action,  even  though  the 
person  so  injured  was  not  necessarily  upon  such  platform.  In  this 
case  the  plaintiff  testifies  that  he  was  directed  to  get  his  planking 
any  wliere  that  he  could  find  it,  that  there  were  loose  planks  upon 
this  platform  or  scaffolding,  and  that  he  went  upon  the  same  for 
the  purpose  of  getting  the  plank  that  he  might  continue  his  labors. 
Just  why  this  was  necessary  or  proper  does  not  appear,  but  it  may 
be  assumed  that  he  was  rightfully  there,  and  in  that  event  he  had  a 
right  to  assume  that  the  master  had  discharged  the  duty  of  ei*ecting 
a  safe  scaffolding,  unless  he  had  knowledge  of  facts  which  made  the 
risk  known  to  him,  and  no  such  thing  is  suggested. 
The  exceptions  should  be  sustained,  and  a  new  trial  granted. 

HiBscHBERo,  p.  J.,  Babtlett   and   Miller,  J  J.,  concurred; 
HooKEB,  J.,  not  voting. 

Plaintiff's  exceptions  sustained  and  new  trial  granted,  with  costs 
to  abide  the  event. 


Wanda  Wuest,  Appellant,  v.  The  Brooklyn  OmzEN,  Bespondent 

LiM — ihswordt  "she  to&rU  toapruonfor  an  operation**  are  Hbeleui  per  tfs-^a 
failure  to  sustain  tJie  meaning  attributed  to  toords  by  an  innuendo  does  not  pre- 
dude  the  plaintiff  fiwn  insisting  that  the  teords  are  libelous  per  se. 

The  foUowing  publication,  "She  went  to  a  prison  for  an  operation.  She  sank 
BO  low.  She  said  it  cost  $5  and  that  her  screams  were  heard  all  over  tht 
block/'  is  libelous  per  se,  the  obvious  and  natural  meaning  thereof  being  that 
the  person  referred  to  therein  had  submitted  to  a  criminal  operation  on  account 
of  which  she  had  been  sent  to  prison. 

The  fact  that  the  plaintiff  in  an  action  of  libel,  by  means  of  an  innuendo  in  her 
complaint,  attributes  a  special  meaning  to  the  aUeged  libelous  publication, 
does  not,  in  the  event  of  the  failure  of  the  proof  to  sustain  the  innuendo,  pre- 
elude  the  plaintiff  from  insisting  that  the  publication  is  Ubeloua  per  se  aooord- 
ing  to  the  natural  meaning  of  the  words  used  therein. 

Appeal  by  the  plaintiff,  Wanda  Wuest,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
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the  clerk  of  the  county  of  Kings  on  the  30th  day  of  April,  1902, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
A  trial  at  the  Kings  County  Trial  Term,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  12th  day  of  May,  1902,  denying  the 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Sugo  Wintrier^  for  the  appellant. 
Henry  E.  Heistad^  for  the  respondent. 

Miller,  J. : 

The  alleged  libel,  "  She  went  to  a  prison  for  an  operation.  She 
eank  so  low.  She  said  it  cost  $5  and  that  her  screams  were  heard 
all  over  the  block,"  was  contained  in  a  report  of  a  judicial  proceed- 
ing published  by  the  defendant ;  by  mistake  the  word  "  prison " 
was  substituted  for  "  person."  The  obvious  meaning  of  the  charge 
was  that  the  plaintiff  had  submitted  to  a  criminal  operation  on 
account  of  which  she  had  been  sent  to  prison.  The  words  used 
were  libelous  per  se^  and  the  defendant's  claim  of  privilege  was  not 
sustained  by  the  proof. 

The  learned  trial  court  dismissed  the  complaint  upon  the  ground 
that  the  plaintiff,  having  alleged  a  special  meaning  which  the  proof 
failed  to  establish,  had  precluded  herself  from  insisting  upon  the 
natural  meaning  of  the  words  used.  Since  this  case  was  tried,  how- 
ever, the  Court  of  Appeals  has  held  that  "  When  the  plaintiff  in  an 
action  of  libel  has,  by  innuendo,  put  a  meaning  upon  the  alleged 
libelous  publication  which  is  not  supported  by  its  language  or  by 
proof,  the  court  may,  nevertheless,  submit  the  case  to  the  jury  if 
the  article  is  libelous  jE?ey'  «d."    {Morrieon  v.  Smithy  177  N.  Y.  366.) 

The  judgment  and  order  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

HiRscHBEBo,  P.  J.,  Woodward,  Jenks  and  Rich,  J  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event* 

App.  Div.— Vol.  CIL        81 
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Clara  Risser,  Appellant,  v,  Liberman  Brothers,  Respondent. 

In  an  action  for  malicious  prosecution  it  must  be  aUeged  thai  the  prosecution  has 
terminated  —  in  an  O/Ctionfor  abuse  of  process  where  the  wrong  charged  consists  in 
bringing  the  action  it  must  be  alleged  that  it  has  terminated  or  that  the  party 
has  been  prevented  from  asserting  his  dtfense, 

-The  complaiDt  in  an  action  alleged  that  the  defendant  had  sold  merchandise  to 
the  plaintiff  on  four  months'  credit;  that  prior  to  the  expiration  of  the  term  of 
credit  the  defendant  executed  a  pretended  assignment  of  the  account  to  one 
Neumark  who  thereafter,  by  the  direction  of  the  defendant,  maliciously  and 
without  legal  authority,  began  an  action  to  recover  the  merchandise;  that 
Neumark,  by  procurement  of  the  defendant,  executed  an  undertaking  and 
maliciously  replevined  the  merchandise;  that  the  merchandise  was  taken  by 
the  sheriff  and  was  delivered  to  the  defendant;  that  the  replevin  action  and 
the  requisitions  issued  by  the  sheriff  ' '  were  unlawfully  and  maliciously  begun 
and  issued"  by  the  defendant;  that  the  assignment  of  the  account  was  made 
without  warrant  of  law  and  maliciously  and  for  the  purpose  of  carrying  into 
effect  a  threat  by  the  defendant  to  ruin  and  injure  the  plaintiff,  and  that  it  was 
so  used  by  the  assignee  for  the  defendant's  benefit. 

The  plaintiff  further  alleged  that  by  reason  of  the  unlawful  issuance  of  the 
requisition,  the  taking  of  the  goods,  the  assignment  and  the  institution  of  the 
action,  the  plaintiff's  business  was  ruined,  she  was  compelled  to  cancel  orders^ 
suffered  a  financial  loss  and  injury  to  her  trade  and  social  status,  in  all  to  her 
damage  $2,500  for  which  she  demanded  judgment. 

Held,  that  the  complaint  was  demurrable; 

That,  in  the  absence  of  an  allegation  that  the  litigation  instituted  by  the  assignee 
had  terminated,  the  action  was  not  maintainable  as  one  for  malicious 
prosecution; 

That  the  action  could  not  be  maintained  as  one  for  an  abuse  of  process,  because 
it  was  not  alleged  that  any  proceedings  were  taken  under  the  writ  of  replevin 
which  were  not  authorized  by  the  Code  of  Civil  Procedure; 

That  while  in  cases  where  wrong  is  committed  in  executing  legal  process,  allega- 
tions that  the  proceedings  have  terminated  may  be  unnecessary  to  maintain  an 
action  to  recover  damages  for  abuse  of  process,  yet,  where  it  is  charged  that 
the  wrong  consisted  in  beginning  the  action,  it  is  necessary  to  show  its  termina- 
tion or  allege  some  fact  showing  that  the  party  aggrieved  was  in  some  way 
deprived  of  her  right  to  assert  her  defense  to  that  action. 

Appeal  by  the  plaintiff,  Clara  Risser,  from  an  interlocutory  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  10th  day  of 
February,  1904,  upon  the  decision  of  the  court,  rendered  after  a 


Digitized  by 


Google 


RISSER  V.  LIBERMAN  BROTHERS.  483 

▲pp.  Div.]  Second  Depa.btment,  March,  1905. 

trial  at  the  Kings  County  Special  Term,  sustaining  the  defendant's 
demurrer  to  the  plaintiff's  complaint. 

Maurice  M.  Greensteiuy  for  the  appellant. 

Robert  D.  Elder ^  for  the  respondent. 

Interlocutory  judgment  aflSrmed,  with  costs,  upon  the  opinion  of 
Mr.  Justice  Kelly  at  Special  Term. 

Babtlett,  Jenks,  Rich  and  Miller,  J  J.,  concurred ;  Hooker,  J., 
not  voting. 

The  following  is  the  opinion  of  Kelly,  J.,  delivered  at  Special 
Term-: 

Kelly,  J. : 

The  complaint  alleges  that  the  defendant,  a  domestic/corporation, 
sold  to  the  plaintiff,  a  milliner,  certain  merchandise  on  four  months' 
credit;  that  within  two  months  of  the  sale,  before  the  term  of 
credit  had  expired,  the  defendant  demanded  payment,  threatening 
in  case  payment  was  refused  to  begin  replevin  proceedings ;  that 
before  the  credit  period  had  expired  the  defendant  caused  an  alleged 
pretended  assignment  of  the  account  to  be  made  to  one  Nenmark, 
who  thereupon  by  the  direction  of  the  defendant  maliciously  and 
without  legal  authority  began  an  action  in  this  court  in  New  York 
county  to  recover  the  merchandise  sold.  It  alleged  that  Neumark, 
the  plaintiff  in  the  replevin  suit,  by  the  procni'ement  of  the  defend- 
ant here,  gave  an  undertaking  and  maliciously  replevined  the  mer- 
chandise; that  the  goods  were  taken  by  the  sheriff  and  as  the 
plaintiff  is  informed  were  delivered  to  the  defendant  here.  It  is 
charged  that  the  action  to  recover  the  property  and  the  requisition 
issued  by  the  sheriff  "  were  unlawfully  and  maliciously  begun  and 
issued  "  by  the  defendant ;  that  the  assignment  of  the  alleged  cause 
of  action  was  made  without  warrant  of  law  and  maliciously,  without 
the  existence  of  a  cause  of  action  and  for  no  purpose  other  than  to 
carry  into  effect  the  defendant's  threat  and  to  ruin  and  injure  the 
plaintiff,  and  was  so  used  by  Neumark  the  assignee,  for  the  benefit 
of  the  defendant.  The  plaintiff  alleges  that  the  property  taken 
from  her  is  worth  $128.04;  that  by  reason  of  the  unlawful  issuance 
of  the  requisition,  the  taking  of  the  goods,  the  assignment  and  the 
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institution  of  tlie  action,  the  plaintiff's  business  was  mined,  she  was 
coin{)eUed  to  cancel  orders,  suffer  a  financial  loss  and  injury  to  her 
trade  and  social  status,  in  all  to  her  damage  $2,500  for  which  she 
demands  judgment. 

The  defendant  demurs  on  the  ground  tliat  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  defendant 
insists  that,  in  the  absence  of  some  allegation  that  the  litigation 
instituted  by  Neumark  has  terminated,  this  action  is  not  maintain- 
able for  malicious  prosecution  and  that  it  cannot  be  maintained  as 
an  abuse  of  process  because  it  is  not  charged  that  any  proceedings 
were  taken  under  the  writ  of  replevin  which  were  not  authorized  bj 
the  Code  of  Civil  Procedure. 

I  think  the  defendant's  contention  is  good.  The  Code  of  Civil 
Procedure  provides  a  method  by  which  the  plaintiff  here  might  test 
Neumark's  right  to  replevy  the  property  in  question  ;  in  that  action 
she  may  obtain  a  return  of  the  goods  and  recover  damages  for  the 
wrongful  taking.  (Code  Civ.  Proc.  §  1730.)  That  action  for 
aught  that  appears  on  the  face  of  this  complaint  is  still  undetermined 
or  the  court  may  have  there  tried  the  question  of  title  and  deter- 
mined the  same  adversely  to  the  plaintiff  here.  Such  a  determi- 
nation would  appear  to  be  a  defense  in  this  action.  {Dishaw  v. 
Wadleigh^  15  App.  Div.  205 ;  Foy  v.  Barry,  87  id.  291.)  In  cases 
where  wrong  is  committed  in  executing  legal  process,  allegations 
that  the  proceedings  have  terminated  may  be  unnecessary  to  main- 
tain an  action  to  recover  damages  for  abuse  of  process,  but  where, 
as  in  this  case,  it  is  charged  tliat  the  wrong  consisted  in  beginning 
the  action,  I  think*  it  is  necessary  to  show  its  termination  or  allege 
some  fact  showing  that  the  party  aggrieved  was  in  some  way 
deprived  of  her  right  to  assert  her  defense  to  that  action. 

The  demurrer  is  sustained  with  leave  to  plaintiff  to  amend  on 
payment  of  costs. 
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John    Wanamaksb,    Respondent,   v.   Thomas    J.    Powebs,   Jb., 

Appellant. 

Guaranty  to  **pay  an  demand,  upon  the  dtfault  of  the  eaid  Emery  W.  Bye,  eaid 
monthly  accounts  on  the  tenth  day  of  the  month'*  —  a  demand  made  within  a 
reaionaUe  time  w  sufficient  —  application  of  payments — notice  resulting  from 
knowledge  of  the  insolvency  of  t?ie  person  to  whom  the  credit  is  given — duty  to  dis- 
pose irrf&rmation  in  respect  to  such  insolveney  —  effect  of  a  release  of  one  of  several 
independent  gttarantors  —  what  effects  ardease — credits  for  payments  by  guar- 
antors not  released — duty  of  the  guarantor  to  inquire  as  to  the  solvency  of  Dye. 

In  an  action  brought  upon  the  following  guaranty  executed  by  the  defendant  to 
the  plaintiff: 

"In  consideration  of  the  firm  of  John  Wanamaker,  as  now  constituted  or 
hereafter  formed,  granting  credit  at  my  request  for  the  purchase  of  merchan- 
dise to  Emery  W.  Dye,  at  present  residing  at  No.  985  Main  street,  Peekskill, 
N.  Y.,  to  an  amount  not  exceeding  two  hundred  and  fifty  dollars  per  month,  I 
hereby  agree  to  guarantee  the  payment  of,  and  will  pay  on  demand,  upon  the 
default  of  the  said  Emery  W.  Dye,  said  monthly  accounts  on  the  tenth  day  of 
the  month  following  said  purchases.  Notice  of  separate  transactions  is  waived. 
This  guarantee  is  to  continue  from  month  to  month  until  revoked  by  me  in 
writing,  and  the  amount  due  thereon  is  settled  in  full  to  date  of  revocation. 
•'  Dated  the  20th  day  of  September,  1901." 

EM,  that  the  true  construction  of  the  guaranty  was  not  that  the  guarantor 
should  be  liable  upon  the  default  of  Dye,  if  demand  was  made  on  the  tenth  of 
the  month  following  the  purchases,  but  that  he  should  be  liable  for  every 
default  which  existed  on  said  tenth  day  of  the  month,  whenever  a  demand  was 
made  upon  him  within  a  reasonable  time  after  its  occurrence; 

That,  consequently,  the  plaintiff  having  made  demand  upon  the  defendant  within 
a  reasonable  time  after  Dye's  default,  the  fact  that  it  had  not  given  the  defend- 
ant notice  of  such  default  on  the  tenth  day  of  the  month  following  the  pur- 
chases for  which  it  sought  to  hold  the  defendant  liable  did  not  relieve  the 
defendant  from  liability,  particularly  as  it  did  not  appear  that  the  defendant 
had  been  injured  by  the  plaintiff's  neglect  to  give  monthly  notices; 

That  it  was  competent  for  the  plaintiff  in  the  absence  of  any  directions  from 
Dye,  to  apply  payments  made  to  it  by  Dye  during  the  term  of  the  guaranty  in 
reduction  of  an  indebtedness  due  from  Dye  to  the  plaintiff  at  the  time  the 
guaranty  was  executed,  and  that  the  defendant  was  not  entitled  to  complain 
of  such  application; 

That  the  fact  that  the  plaintiff  knew  that  Dye  was  insolvent  at  the  time  the  pay- 
ments in  question  were  made  did  not  charge  it  with  notice  that  Dye  could 
have  no  means  of  obtaining  money  except  from  the  sale  of  the  goods,  the  pur- 
chase price  of  which  had  been  guaranteed  by  the  defendant,  as  non  constat, 
but  that  the  money  had  been  obtained  by  Dye  from  other  sources. 
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That,  assuming  that  the  defendant  was  to  be  regarded  as  a  cosurety  with  other 
persons  who  had  executed  to  the  plaintiff  separate  and  independent  con- 
tracts to  guarantee  Dye's  purchases,  and  that  a  settlement  with  one  of  such 
guarantors  would  inure  to  the  benefit  of  the  defendant,  the  payment  made  by 
the  released  cosurety  would  exonerate  the  defendant  only  from  so  much  of  the 
whole  debt  as  the  cosurety  could  have  been  compelled  to  pay,  over  and  aboye 
the  amount  which  he  actually  paid,  e,  g.,  where  the  released  cosurety  was 
liable  for  |dOO  and  was  released  upon  payment  of  $160.72,  the  defendant  was 
entitled  to  credit  for  1189.28; 

That  evidence  that,  after  the  settlement  with  the  surety  in  question,  his  guaranty 
was  returned  to  him  and  was  by  him  destroyed,  established  an  effectual  release 
of  the  surety  although  no  formal  release  was  given  to  him  by  the  plaintiff; 

That  the  defendant  was  not  entitled  to  be  credited  with  payments  made  to  the 
plaintiff  by  cosureties  who  were  not  released  by  the  plaintiff,  and  whose 
payments  were  credited  to  Dye  upon  his  account: 

That  it  was  the  defendant's  duty,  when  executing  the  guaranty,  to  inquire  into 
and  become  possessed  of  all  the  circumstances  affecting  Dye's  financial  condi- 
tion, and  that  he  was  not  entitled  to  rely  upon  the  assumption  tliat  the  plaintiff 
would  voluntarily  disclose  the  information. 

Appeal  by  the  defendant,  Thomas  J.  Powers,  Jr..  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  30th  day  of 
June,  1904,  upon  the  report  of  a  referee. 

Nathan  P,  BuahneU^  for  the  appellant. 

Oerard  HohertSy  for  the  respondent. 

Judgment  affirmed,  with  costs,  upon  the  opinion  of  Hon.  Abra- 
ham R.  Lawrence,  referee. 

Bartlett,  Woodward,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 

The  following  is  the  opinion  of  the  referee : 

Lawrenoe,  Referee : 

It  is  admitted  that  the  balance  now  due  the  plaintiff  from  Dye  is 
the  sum  of  $357.31.  It,  therefore,  follows  that  if  the  payments  made 
by  Dye  to  tlie  plaintiff  since  the  execution  of  the  guaranty  were 
properly  applied  by  the  plaintiff  to  the  payment  of  the  amount  due 
on  the  2l8t  day  of  September,  1901,  the  date  of  the  execution  of 
the  guaranty,  the  plaintiff  would  be  entitled  to  judgment  against 
the  defendant  in  the  said  sum  of  $357.31,  with  interest  thereon 
from  the  date  of  demand,  if  it  were  not  for  the  discharge  of  the 
guarantor  Pugsley,  hereinafter  stated.    The  date  of  that  demand  is 


Digitized  by 


Google 


WANAMAKER  v.  POWERS.  487 

▲pp.  Div.]  Second  Dbpabtment,  MiiKCH,  1905. 

not  specifically  given,  but  it  is  stated  to  have  been  before  the  com- 
mencement of  this  action,  which  appears  to  have  been  about  the  6th 
day  of  May,  1902.  I  have,  therefore,  assumed  May  fifth  as  the 
date  of  the  demand. 

The  guaranty  upon  which  the  action  is  brought  reads  as  follows : 

"  In  consideration  of  the  firm  of  John  Wanamaker,  as  now  consti- 
tuted or  hereafter  formed,  granting  credit  at  my  request  for  the  pur- 
chase of  merchandise  to  Emery  W".  Dye,  at  present  residing  at  No. 
935  Main  street,  Peekskill,  N.  Y.,  to  an  amount  not  exceeding  two 
hundred  and  fifty  dollars  per  month,  I  hereby  agree  to  guarantee  the 
payment  of,  and  will  pay  on  demand,  upon  the  default  of  the  said 
Emery  W.  Dye,  said  monthly  accounts  on  the  tenth  day  of  the  month 
following  s^id  purchases.  Notice  of  separate  transactions  is  waived. 
This  guarantee  is  to  continue  from  month  to  month  until  revoked 
by  me  in  writing,  and  the  amount  due  thereon  is  settled  in  full  to 
date  of  revocation. 

"Dated  the  20th  day  of  September,  1901. 

"  THOMAS  J.  POWERS,  Jr, 

"  Witness,  Frank  M.  Horton. 

"  This  guarantee  and  promise  to  pay  is  accepted. 

"JOHN  WANAMAKER. 

Per  ." 

The  defendant  alleges  three  grounds  of  defense:  JFtrat.  That 
the  plaintiff  was  bound  by  the  contract  to  give  to  the  defendant 
Botice  on  or  before  the  tenth  day  of  the  month  following  any  pur- 
chase made  by  Dye,  under  or  in  pursuance  of  the  agreement  of 
guaranty,  or  of  any  default  by  said  Dye  in  payment  therefor,  and 
that  the  defendant  should  not  be  liable  for  the  amount  of  such  pur- 
chases, or  for  any  monthly  balance  which  might  be  due  to  the  plain- 
tiff from  Dye,  unless  a  notice  of  said  default,  or  of  Dye's  failure  to 
pay  such  monthly  accounts,  was  given  by  the  plaintiff  to  the  defend- 
ant on  or  before  the  tenth  day  of  the  month  following  such  pur- 
chase, and  that  such  notice  has  not  been  given ;  that  by  reason  of 
said  failure  to  give  such  notice  defendant  has  been  greatly  injured 
and  prejudiced  in  his  rights  against  his  principal  Dye,  who  has  been 
at  all  times  insolvent,  and  that  by  reason  of  such  failure  Dye  was 
permitted  to  receive  large  consignments  of  goods  from  plaintiff 
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who  knew  at  all  times  that  Dye  was  insolvent,  and  that  if  plaintiff 
had  any  such  notice  defendant  would  have  prevented  such  consign* 
ments  and  protected  himself  from  liability.  Second.  That  at  the 
time  of  making  the  guaranty  Dye  was  largely  indebted  to  the 
plaintiff  in  a  sum  exceeding  that  for  which  he  is  now  indebted,  of 
which  plaintiff  did  not  tell  defendant,  and  of  which  defendant  had 
no  knowledge,  and  that  Dye  has  paid  to  the  plaintiff,  since  the  date 
of  the  giving  of  the  contract  of  guaranty,  a  sum  in  excess  of  goods 
purchased  by  Dye  since  that  date,  and  that  by  such  payment  all 
liability  of  the  defendant  has  been  paid  and  discharged ;  that  said 
sum  has  been  unjustly  applied  to  the  payment  of  said  antecedent 
indebtedness,  and  that  said  prior  indebtedness  was  secured  by  other 
and  prior  contracts  of  guaranty,  and  that  all  such  payments  should 
have  been  credited  upon  the  monthly  accounts  for  which  defend- 
ant is  alleged  to  be  liable.  Third.  That  the  guaranty  made  by 
defendant  was  collateral  to  other  and  prior  contracts  of  guaranty 
made  by  one  Gingles  and  one  Pugsley,  whose  liability  was  sufficient 
to  pay  the  entire  indebtedness  of  Dye  alleged  in  the  complaint,  and 
that  plaintiff  has  discharged  them  from  all  liability,  and  that,  there- 
fore, defendant  has  been  discharged. 

It  was  held  by  the  Court  of  Appeals  in  the  case  of  McKecJcnie  v. 
Ward  (58  N.  Y.  541)  that  "  a  contract  of  suretyship  for  the  perform- 
ance by  a  vendee  of  a  continuing  agreement  of  purchase  and  sale  by 
which  goods  purchased  from  time  to  time,  as  required,  are  to  be  paid 
for  at  stated  periods  is  not  discharged  by  mere  forbearance  on  the  part 
of  the  vendor  to  enforce  payment  as  provided  for  by  the  contract 
without  a  binding  agreement  for  extension  of  time.  Beyond  the 
bare  neglect  of  the  creditor  to  enforce  payment,  there  must  be  some 
act  of  connivance  on  his  part  in  a  fraud  upon  the  surety,  or  of  negli- 
gence so  gross  as  to  amount  to  a  fraud."  Also :  "  Nor  is  it  the  duty 
of  the  vendor  to  give  notice  to  the  surety  of  the  amount  of  the  pur- 
chases and  of  the  failure  of  the  vendee  to  make  payment  at  the  timea 
specified,  until  a  reasonable  time  after  default,  which  depends  upon 
the  circumstances  of  each  case,  and,  in  any  event,  failure  to  give 
notice  will  not  disdiarge  the  surety  further  than  he  has  sustained 
damage  in  consequence  of  the  neglect." 

In  this  case,  conceding  that  Dye  was  insolvent  and  unable  to  pay 
his  debts  at  the  time  the  contract  of  guaranty  was  executed,  it  does 
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not  appear  that  tlie  plaintiff  was  any  party  to  concealing  that  fact 
from  the  defendant.  It  was  Dye  who  solicited  the  defendant  to 
become  his  snrety,  not  the  plaintiff,  and  the  defendant  could  have 
protected  himself  by  making  proper  inquiries  of  him  at  the  time  he 
agreed  to  become  his  surety.  The  very  object  of  the  execution  of 
the  guaranty  was  to  enable  Dye  to  obtain  further  credit  from  the 
plaintiff,  and  it  seems  to  me  that  it  was  the  defendant's  duty  to  have 
inquired  into  and  become  possessed  of  all  the  circumstances,  and 
not  to  rely  upon  the  plaintiff  for  voluntarily  disclosing  the  condition 
of  Dye.  Nor  do  I  think  that,  under  the  guaranty,  the  plaintiff 
was  required  to  make  a  demand  upon  the  defendant  for  such 
monthly  accounts  on  the  tenth  day  of  the  month  following  said 
purchases  under  the  rule  laid  down  by  the  Court  of  Appeals  in 
McKecknie  v.  Ward  {mpra).  There  is  no  evidence  of  fraud  in  this 
case,  or  of  negligence  so  gross  as  to  amount  to  a  fraud.  The  plain- 
tiff was  entitled  to  a  reasonable  time  to  enforce  the  liability  of  the 
defendant  by  making  a  demand  upon  him.  The  true*  construction 
of  the  guaranty  is  not^  in  my  opinion,  that  the  guarantor  should 
be  liable  upon  the  default  of  Dye,  if  dema/nd  was  made  on  the 
tenth  of  the  month  foUovdng  the  purchases^  but  that  he  should  be 
liable  for  every  default  which  existed  on  said  tenth  day  of  the  month, 
whenever  a  demand  was  made  upon  him  within  a  reasonable  time 
after  its  occurrence. 

In  the  case  of  McKecknie  v.  Ward  {mprd)^  Barnes  was  to  receive 
the  plaintiffs'  ale  at  the  Central  railroad  depot  in  Syracuse  and  pay 
the  freight  on  the  same,  '^  and  to  pay  to  said  James  and  Alexander 
McKecknie,  or  to  some  party  authorized  by  them  on  the  first  oC 
each  and  every  month,  for  amount  of  ale  delivered,  at  a  price  of  one 
dollar  less  per  barrel  than  the  sum  fixed  by  the  said  James  and 
Alexander  McKecknie  for  selling  such  ale  after  deducting  amount 
paid  for  freight,"  etc. 

The  bond  on  which  the  action  was  brought  was  conditioned  for 
the  performance  of  said  agreement  by  Barnes.  Judge  Folobb,  in 
his  opinion,  says  (at  p.  546) :  "  The  point  is  that  the  conduct  of  the 
plaintiffs  in  allowing  the  account  of  Barnes  for  ale  sold  and  deliv- 
ered to  go  on  from  month  to  month  for  three  years  without  exact- 
ing payment,  accbrding  to  the  terms  of  the  agreement,  they  all  the 
while  knowing  that  his  indebtedness  was  large  and  increasing,  and 
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in  omitting  to  give  notice  to  the  appellant  thereof  operated  to  dis- 
charge the  appellant  from  his  suretyship.     *     *    *  " 

Speaking  of  the  contract,  the  judge  says  (at  p.  547) :  "  It  is  not 
for  the  payment  of  a  definite  snm  at  a  given  day  ;  it  is  for  a  con- 
tinuing transaction  contemplating  a  recurring  indebtedness  to  be 
made  and  extinguished  monthly,  renewable  as  often  and  as  soon  aa 
paid." 

Such  is  the  case  here.  The  parties  contemplated  continuing 
transactions  between  Dye  and  the  plaintiff,  of  which  accounts  w^re 
to  be  rendered  to  Dye  monthly,  to  an  amount  not  exceeding  $250, 
and  it  was  part  of  the  guaranty  that  it  should  continue  from  month 
to  month  until  revoked  by  Powers  in  writing  and  the  amount  due 
thereon  was  settled  in  full  to  date  of  revocation.  I  do  not  think  that 
there  is  any  sound  distinction  between  the  case  at  bar  and  the 
McKecknie  case.  Furthermore,  there  is  no  proof  that  the  defend- 
ant has  been  injured  by  the  neglect  of  the  plaintiff  to  give  notice 
of  the  default  of  Dye,  or  to  make  a  demand  that  the  defendant  pay 
the  amount  or  such  part  thereof  as  the  contract  of  guaranty  called 
for.  There  is  no  proof  that  Powers  would  have  stopped  or  revoked 
the  running  of  the  guaranty  if  such  notice  had  been  given  him. 

Second,  As  to  the  payment  of  the  debts  due  to  the  plaintiff  from 
Dye  at  the  time  the  contract  was  made,  it  does  not  appear,  in  any 
way,  from  the  evidence  before  me,  that  Dye  directed  how  the 
moneys  paid  by  him  should  be  applied,  or  disclosed  the  source  from 
which  they  came.  It  is  conceded  that  on  the  20th  day  of  Septem- 
ber, 1901,  the  date  of  the  guaranty,  the  balance  due  from  Dye  to 
the  plaintiff  was  $1,182.63.  The  account  introduced  in  evidence 
shows  that  the  plaintiff  applied  all  the  payments  made  by  Dye  in 
reduction  of  the  amount  then  due  and  the  amounts  which  subse- 
quently became  due.  It  was  held  by  the  Court  of  Appeals  in  Bank 
of  California  v.  Wehh  (94  N.  Y.  467)  that  "  a  debtor  paying  money 
to  a  creditor,  to  whom  he  owes  several  debts,  must,  as  a  general 
rule,  exercise  his  option  as  to  the  application  of  the  payment  at  the 
time  it  is  made,"  and  "  if  no  direction  is  then  given  by  him,  the  creditor 
may  control  the  application,  and,  as  between  him  and  the  debtor, 
there  is  no  limit  of  time  within  which  he  must  make  the  applica- 
tion, save  that  it  be  before  it  is  made  under  the  direction  of  the 
court,  at  least  unless  the  debtor  requests  him  to  exercise  his  option." 
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As  before  stated,  at  the  time  of  the  various  payments  made  by 
Dye,  no  direction  was  given  by  him  as  to  their  application,  and  this 
case,  therefore,  I  think,  falls  within  the  principle  stated  in  Bank 
of  California  v.  Webb  {supra).  There  Judge  Earl,  in  delivering 
the  opinion  of  the  court,  after  citing  several  cases  (at  p.  472),  states 
the  general  rule  as  follows :  "  A  debtor  paying  money  to  a  creditor 
to  whom  he  owes  several  debts,  may  direct  the  application  of  the 
payment  because  the  raoney  is  his  and  he  may  do  as  lie  will  with  it 
and  control  its  application  ;  but  the  debtor  must  exercise  his  option 
as  to  the  application  when  he  makes  the  payment  After  that  the 
money  has  ceased  to  be  his  and  is  no  longer  subject  to  his  control. 
Then  it  belongs  to  the  creditor  and  he  is  master  of  it  and  may  con- 
trol its  applica/tion.  As  between  him  and  his  debtor,  certainly, 
unless  the  debtor  intervenes  and  requests  him  to  exercise  his  option, 
there  can  be  no  limit  of  time  within  which  he  must  make  the 
application  ;  but  if  neither  party  makes  any  application  of  the  pay- 
ment and  the  matter  comes  into  court,  then  the  court  will  make  such 
application  of  the  payment  as  equity  and  justice  require." 

In  this  case  the  plaintiff,  having  made  the  application  of  the 
moneys,  the  intervention  of  the  court  cannot  be  had  to  make  a  dif- 
ferent application.  There  is  nothing  in  the  case  of  Orleans  Cowniy 
Nat^  Bank  v.  Moore  (112  N.  T.  543)  which  conflicts  with,  or  in 
any  manner  alters,  the  decision  of  the  Court  of  Appeals  in  the  cases 
above  cited,  for  the  reason  that  that  was  a  case  in  which  the  applica- 
tion of  payments  was  made  under  the  order  of  the  court,  no  applica- 
tion having  been  made  either  by  the  debtor  or  creditor.  There  it 
was  held  that  "  the  rule  giving  a  creditor,  holding  several  obligations 
or  claims  against  his  debtor,  the  right  to  apply  a  payment  made  to 
him  by  the  debtor,  in  the  absence  of  any  application  of  the  latter,  is 
confined  to  cases  of  voluntary  payments.  The  proceeds  of  a  sale 
under  a  judgment  of  foreclosure  of  a  mortgage  given  by  the  debtor 
to  secure  various  debts  are  paid  over  to  the  creditor  not  as  a  volun- 
tary payment  but  by  operation  of  law ^  and,  in  the  absence  of  direc- 
tions given  in  the  security,  their  application  is  to  be  made  by  the 
court  in  accordance  with  equitable  principles." 

I  do  not  And  that  the  authorities  sustain  the  contention  of  the 
learned  counsel  for  the  defendant  that,  in  order  to  entitle  a  creditor, 
who  lias  received  a  voluntary  payment  from  his  debtor,  to  apply 
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such  payment  upon  one  of  several  debts,  the  intention  to  make  such 
application  must  be  communicated  to  the  debtor ;  if  the  money  has 
been  paid  by  the  debtor  without  any  direction  as  to  its  application, 
it  becomes  the  property  of  the  creditor,  who  may  make  such  applica- 
tion of  it  as  to  him  seems  fit.  {Bank  of  California  v.  Webbj  94 
N.  Y.  472.) 

The  case  of  Allen  v.  Culver  (3  Den.  284),  cited  by  the  learned 
counsel  for  the  defendant,  seems  to  be  authority  against  the  propo- 
sition for  whijh  he  contends,  as  there  the  court  distinctly  says :  "  If 
the  party  making  the  payment  do  not,  at  the  same  time,  make  any 
specific  appropriation  thereof,  then  the  party  to  whom  the  payment 
is  made  may  apply  it  as  he  pleases."  It  is  true  that  the  court  also 
said :  "  The  entry  of  payments  by  the  creditor  upon  one  account 
does  not  preclude  him  from  applying  them  subsequently  within  a 
reasonable  time  to  any  other  account  to  which  he  might  originally 
have  applied  them,  provided  that  such  entry  lias  not  been  com- 
municated to  the  party  making  the  payment.  This  is  upon  the 
ground  that  the  creditor  making  private  entries  in  his  books,  which 
were  not  communicated  to  the  other  party,  did  not  indicate  a  com- 
plete election  so  to  appropriate  the  payments,  but  merely  an  idea  of 
so  appropriating  them."  That  is  far  from  being  an  authority  for 
the  proposition  that  the  debtor  lias  anything  further  to  say  as  to  the 
application  of  the  payment.  AH  that  can  be  said  is  that  it  is  an 
authority  for  the  right  of  the  creditor  to  change  his  mind  after  he 
has  made  the  entry  upon  his  books. 

In  the  case  at  bar  there  has  been  no  exercise  of  such  right.  On 
the  contrary,  the  plaintiff  has,  throughout  the  account,  steadily 
adhered  to  the  application  indicated  by  the  entries,  and  has  aflSrraed 
it  by  the  bringing  of  this  action.  It  is,  however,  contended  that 
this  case  falls  within  the  exceptions  stated  in  Ha/rding  v.  Tiffti^i 
N.  Y.  461),  in  which  it  was  held  that  if  the  money  had  been  raised 
by  the  debtor  by  the  aid  of  the  indorsement  of  the  surety,  given  for 
the  express  purpose  of  enabling  the  debtor  to  raise  funds  to  pay  the 
secured  debt,  and  these  facts  had  been  communicated  to  the  cred- 
itor, he  would  not  be  permitted,  even  with  the  consent  of  the  debtor, 
to  misapply  it.  The  court,  however,  said  in  that  case  (at  p.  465) : 
"  But  it  can  hardly  be  disputed  that  if  the  debtor  brought  money 
thus  raised  to  the  creditor  and  paid  it  to  him  expre^ly  upon  the 
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unsecured  debt,  without  disclosing  the  means  by  which  the  money 
had  been  raised,  or  any  agreement  as  to  its  use,  the  payment  would 
be  valid.  I  think  the  same  result  follows  when  the  debtor,  by 
omitting  to  specify  on  which  debt  the  payment  is  to  be  credited, 
authorizes  the  creditor  to  apply  it  to  either  and  the  creditor  exer- 
cises this  option."  It  is  argued  by  tlie  learned  counsel  for  the  defend- 
ant that,  as  Wanamaker  knew  that  Dye  was  insolvent,  he  is  charged 
with  notice  that  Dye  could  have  no  means  of  obtaining  money 
except  by  the  proceeds  of  the  goods  then  being  sold  to  him,  for 
which  he  knew  that  the  defendant  was  liable.  It  does  not  seem  to 
me  that  this  conclusion  follows.  As  I  have  stated  before,  the  guar- 
anty, which  was  given  by  the  defendant,  was  not  procured  by  the 
plaintiflf,  but  was  given  at  the  request  of  Dye  by  the  defendant. 
The  defendant  also  knew  that  it  was  given  for  the  purpose  of 
enabling  Dye  to  obtain  further  credit  from  the  plaintiff.  If  the 
defendant  did  not  know  that  Dye  would  be  entitled  to  pay  other 
debts  to  the  plaintiff  than  those  for  which  the  defendant  was  liable 
under  the  guaranty,  it  was  incumbent,  I  think,  upon  him  to  have 
it  so  stipulated.  Nor  is  it  shown  bj'  the  evidence  that  the  plaintiff 
knew  that  the  money  which  Dye  paid  was  obtained  from  the  sale 
of  the  goods.  The  account  was  a  running  account  in  which  the 
plaintiff  charged  for  the  goods  and  gave  credit  for  the  cash  received 
from  Dye,  and  for  aught  that  the  plaintiff  knew,  it  might  have 
been  obtained  from  the  other  guarantors,  or  from  other  friends  of 
Dye. 

Third.  It  is  further  argued  by  defendant's  counsel  that  the 
several  guarantors,  Loder,  Goethe,  Garrison,  Foshay,  Bnshnell, 
Strang,  Gingles  and  Pugsley,  were  cosureties  with  the  defendant, 
and  that  the  release  of  any  one  of  them  from  liability  releases  all, 
to  the  extent  that  the  remaining  ones  are  prejudiced  thereby,  and 
the  case  of  Morgan  v.  Smith  (70  N.  Y.  537)  is  cited  on  his  brief. 
That  case  involved  a  joint  contract  of  suretyship,  and  it  was  held 
that  "  the  obligation  of  one  of  two  co-sureties  is  to  pay  the  whole 
debt.  If  he  does  so  he  may  recover  of  his  co-surety  one-half ;  if 
he  pays  less  than  the  whole  debt  he  can  only  recover  from  the 
co-surety  the  amount  which  he  has  paid  in  excess  of  the  moiety." 
And,  further,  "  when  a  co-surety  has  by  the  conduct  of  the  creditor 
been  released  from  liability,  another  co-surety  will  be  held  exoner* 
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ated  only  as  to  so  mach  of  the  original  debt  as  the  one  so  discharged 
could  have  been  compelled  to  pay."  The  case  of  JSbad  v.  Say- 
ward  (124  N.  Y.  1)  was  also  a  case  of  a  joint  bond. 

Here  the  contracts  of  guaranty  are  separate,  independent  con- 
tracts, but,  assuming  that  the  defendant  is  to  be  regarded  as  a 
cosurety  with  the  other  guarantors,  and  that  a  settlement  with  one 
of  them  can  inure  to  the  benelit  of  the  defendant,  if  the  defendant 
is  a  joint  surety  with  the  other  parties  who  were  guarantors,  he  can 
be  sued  alone  for  the  whole  amount  due,  to  the  extent  of  his  guar- 
anty, and  he  can,  if  he  is  thus  compelled  to  pay  more  than  he  should 
have  paid,  bring  an  action  against  his  cosureties  to  recover  such 
excess.  {Toucey  v.  Schelly  15  Misc.  Eep.  360,  and  cases  cited.)  So, 
also,  if  the  other  guarantors  had  paid  the  indebtedness  of  Dye  and 
are  to  be  regarded  as  joint  sureties  with  the  defendant,  the  latter 
could  be  compelled  by  them  to  contribute  in  an  action  brought  for 
that  purpose.  It  is  contended,  however,  that  by  settling  with 
Pugsley  and  receiving  $160.72  from  him  and  surrendering  the 
guaranty  which  lie  had  given,  the  defendant  has  been  released  from 
his  liability  to  the  extent  of  $139.28,  Fugsley's  guaranty  being 
absolutely  for  $300.  Conceding  that  Pugsley  has  been  released,  the 
defendant,  as  a  cosurety,  is  only  exonerated  from  so  much  of  the 
whole  debt  as  a  cosurety  who  has  been  discharged  could  have  been 
compelled  to  pay  over  and  above  his  actual  payment,  to  wit,  $139.28. 
{Morgan  v.  Smith,  70  N.  Y.  539.) 

There  was  no  formal  release  given  by  the  plaintiff  to  Pugsley, 
but  the  guaranty  was  returned  to  him  and  by  him  destroyed.  This, 
I  think,  amounted  to  a  release  of  the  surety.  {Larhin  v.  Hardenr 
hrook,  90  N.  Y.  333.)  Conceding  that  the  transaction  between  the 
plaintiff  and  Pugsley  amounted  to  a  release,  it  would  appear  that 
there  should  be  allowed  to  the  defendant  a  credit  of  $139.28.  The 
account  (Exhibit  1)  which  has  been  put  in  evidence  terminated  on 
the  21st  of  May,  1902,  which  was  after  this  action  was  commenced, 
and  it  shows  a  balance  against  Dye  of  $363.92 ;  the  amount  admitted 
to  be  due  on  page  4  of  the  stenographer's  minutes  is  $357.31. 
If  we  deduct  the  $139.28  from  the  sum  admitted  to  be  due  from 
Dye  there  still  remains  a  balance  due  plaintiff  from  defendant  as 
surety  of  $218.03. 

It  is  to  be  observed  that  the  balance  of  $363.92  shown  by  Exhibit 
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1  is  arrived  at  after  crediting  the  buui  paid  by  Gingles,  $314.82.  I 
do  not  find  that  there  was  any  release  given  *to  him,  and,  as  the 
amount  paid  by  him  is  credited  to  Dye  upon  the  account,  the  defend- 
ant has  not  been  injured,  but  has  been  benefited  by  that  payment. 
There  has  been  no  release  or  discharge  of  the  other  guarantors 
proven,  and  if  the  defendant  is  obliged  to  pay  more  than  his  pro- 
portion of  the  indebtedness  of  Dye  he  can,  as  above  stated,  call 
upon  them  for  contribution. 

I  am,  therefore,  of  the  opinion  that  the  plaintifi  is  entitled  to 
judgment  against  the  defendant  for  the  sum  of  $218.03,  with 
interest  from  May  5, 1902. 


Albert    Morse,   Appellant,  v.  The  New  York    Central  and 
Hudson  River  Railroad  Company,  Respondent. 

Negligence — coUision  <U  a  railroad  eromng  —  what  proof  as  to  the  plaintiff's  stop- 
ping and  listening  for  a  train  makes  the  question  of  contributory  negligence  one  of 
fact  for  the  jury. 

In  an  action  to  recover  damages  resulting  from  a  collision,  at  a  highway  crossing, 
hetween  the  defendant's  railroad  truin  and  a  horse  and  wagon  driven  by  the 
plaintiff,  the  defendant's  evidence,  in  the  light  most  favorable  to  the  plaintiff, 
established  the  fact  that  at  a  point  20  feet  from  the  crossing  the  railroad  track 
could  have  been  seen  for  a  distance  of  from  179  to  272  feet;  that  the  train  was 
moving  at  the  rate  of  sixty  miles  an  hour,  at  which  speed  it  would  have  cov- 
ered this  distance  in  about  three  seconds. 

The  plaintiff  and  his  son  both  testified  that  at  a  distance  of  about  150  feet  from 
the  crossing  they  stopped  and  listened  for  a  train  and  heard  none,  and  con- 
tinued to  listen  and  look  without  seeing  or  hearing  a  train  until  they  reached 
the  crossing. 

Held,  that  the  question  as  to  the  contributory  negligence  of  the  plaintiff  was  one 
for  the  jury  and  not  for  the  court,  and  that  it  was  consequently  improper  for 
the  court  to  dismiss  the  plaintiffs  complaint. 

Woodward,  J.,  dissented. 

Appeal  by  the  plaintiff,  Albert  Morse,  from  a  judgment  of  the 
County  Court  of  Dutchess  county  in  favor  of  tlie  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Dutchess  on  the  7th  day 
of  March,  1904,  upon  the  dismissal  of  the  complaint  by  direction  of 
the  court  after  a  trial  at  a  Trial  Term  of  said  County  Court. 
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The  action  was  brought  to  recover  damages  resulting  from  a 
collision  between  one  of  the  defendant's  railroad  trains  and  a 
horse  and  wagon  driven  by  the  plaintiflf,  at  a  highway  crossing. 

W.  FarringUm^  for  the  appellant. 

Robert  Wilkinson^  for  the  respondent. 

Rich,  J. : 

At  th^  close  of  the  evidence  a  motion  was  made  by  counsel  for 
the  defendant  to  dismiss  the  complaint,  which  was  denied  by  the 
trial  court  without  prejudice  to  its  renewal  thereafter.  The  issues 
involved  were  submitted  to  the  jury  and  after  their  failure  to  agree 
upon  a  verdict,  upon  the  renewal  of  the  motion,  the  complaint  was 
dismissed. 

It  is  evident  that  the  judgment  appealed  from  is  based  upon  the 
legal  assumption  that  plaintiff  was  shown  to  have  been  guilty  of 
contributory  negligence  by  evidence  so  clear  and  definite  as  to  com- 
pel the  legal  conclusion  that  he  could  not  have  been  injured  but  for 
his  own  lack  of  care.  The  correctness  of  this  assumption  is  the 
question  presented  by  this  appeal,  and  its  consideration  must  be  in 
the  light  of  the  inferences  most  favorable  to  the  plaintiff,  which  are 
fairly  dedudble  from  all  the  evidence. 

While  there  is  considerable  evidence  in  this  case  of  measurements^ 
observations  and  calculations  tending  to  establish,  under  certain  con- 
ditions, to  what  extent  and  how  far  trains  approaching  the  crossing 
at  which  plaintiff  was  injured  could  be  seen  from  various  points  on 
the  highway  over  which  plaintiff  was  approaching  the  crossing,  the 
existing  conditions  at  the  time  of  the  injury,  and  the  question  of 
how  far,  under  such  conditions,  the  train  which  collided  with  plain- 
tiff's horse  might  have  been  seen,  were  in  issue  with  evidence 
sufficient  to  sustain  the  contention  of  either  party. 

Considering  the  defendant's  evidence  in  the  light  most  favorable 
to  the  plaintiff,  the  jury  might  have  found  that  at  a  point  20  feet 
from  the  crossing  the  track  could  have  been  seen  at  the  time  of  the 
injury  for  a  distance  of  from  179  to  272  feet. 

Evidence  given  on  the  part  of  the  plaintiff  tended  to  establish 
that  the  train  was  moving  at  the  rate  of  sixty  miles  an  hour,  at 
which  speed  it  would  have  covered  this  distance  in  about  three  see- 
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onds.  The  plaintiff  and  his  son  both  testified  that  at  or  near  Doyle^s 
honse  (about  150  feet  from  the  crossing)  they  stopped  and  listened 
for  a  train,  heard  none,  and  continued  to  listen  and  look  both  north 
and  south,  until  they  reached  the  crossing  and  neither  saw  nor  heard 
the  train.  If  this  be  true,  they  did  all  that  the  law  required  of  them. 
That  they  did  not  see  the  train,  if  it  could  have  been  seen,  may  be 
a  circumstance  tending  strongly  to  establish  contributory  negligence 
on  the  part  of  the  plaintiff,  but  the  extent  to  which,  if  any,  Ihis  was 
established  was  a  question  for  the  jury  and  not  the  court.  {Smith 
V.  N,  r.  C.  c&  IT.  E.  B.  E.  Co.,  177  K  Y.  224,  230 ;  TureU  v. 
Erie  E.  E.  Co.,  49  App.  Div.  94.) 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

HiRSCHBERG,  P.  J.,  Jenks  and  Miller,  J  J.,  concurred ;  Wood- 
ward, J.,  dissented. 

Judgment  of  the  County  Court  of  Dutchess  county  reversed  and 
new  trial  ordered,  costs  to  abide  the  event. 

App.  Div.— Vol.  CII.        32 
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Chbistopher  B.  Crobs,  Respondent,  v.    Simon  Flobshbim  and 
NoBMAif  S.  Florshbim,  Appellants. 

Breach  of  contract  of  emjiioymerU  as  a  traveling  salesman  —  mecuure  of  damages^ 

In  an  action  brought  to  recover  damages  for  a  breach  of  a  contract  of  employ- 
ment it  appeared  that  the  plaintiff  had  a  contract  with  the  defendants  under 
which  he  was  to  render  services  for  them  as  a  traveling  salesman  during  the 
year  1900,  and  was  to  receive  as  compensation  therefor  commissions  upon 
goods  sold,  as  well  as  his  traveling  expenses;  that  he  was  discharged  Septem- 
ber 1,  1900.  It  further  appeared  that  the  plaintifF  had,  previous  to  1900,  ren- 
dered similar  services  for  the  defend(^nts  and  was  paid  therefor  similar  com- 
missions, including  expenses. 

Hdd,  that  evidence  as  to  the  amount  of  the  plaintiff's  earnings  during  the  months 
of  September,  October,  November  and  December,  1899,  Justified  the  Jury  ia 
finding  that  the  plaintiff  would  have  earned  a  similar  sum  during  the  corre- 
sponding months  of  1900  if  he  had  not  been  discharged; 

That  the  plaintiff,  however,  was  not  entitled  to  recover  from  the  defendants  the 
hotel  bills  and  traveling  expenses  paid  by  him  after  his  discharge. 

Appeal  bj  the  defendants,  Simon  Florsheim  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  16th  day 
of  May,  1904,  upon  the  verdict  of  a  jury;  also  from  an  order 
entered  in  said  clerk's  office  on  the  18th  day  of  May,  1904,  denying 
the  defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

Louis  S.  Phillips^  for  the  appellants. 

John  A.  2fapes,  for  the  respondent. 
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Per  Curiam  :  , 

The  plaintiff  had  a  contract  with  the  defendants  by  which  he  was 
to  render  services  for  them  as  a  traveling  salesman  daring  the  year 
1900  and  to  receive  as  compensation  therefor  commissions  npon 
goods  sold  in  addition  to  his  traveling  expenses.  He  was  discharged 
on  the  first  of  September  and  brought  this  action  to  recover  the  com- 
missions which  he  might  have  earned  during  the  balance  of  the  year 
npon  the  theory  that  he  was  wrongfully  discharged. 

The  action  was  tried  and  submitted  to  the  jury  upon  the  theory 
that  the  plaintiff  was  entitled  to  recover,  if  at  all,  the  commissions 
which  he  might  have  earned  after  his  discharge,  together  with  the 
sum  of  $175,  conceded  to  bo  due  him  at  that  time,  less  what  he 
earned  thereafter  during  the  term  of  the  contract.  He  had  a  ver- 
dict for  $979.04.  It  appeared  that  he  had  previous  to  1900  ren- 
dered similar  services  for  the  defendants  and  was  paid  therefor 
similar  commissions,  including  expenses.  To  establish  what  he 
might  have  earned  if  he  had  not  been  discharged  he  proved  what 
he  earned  each  month  during  the  year  1899,  and  also  each  month 
down  to  the  time  of  his  discharge  in  3  900.  From  this  proof  it 
appeared  that  during  the  months  of  September,  October,  Novem- 
ber and  December,  1899,  he  earned  $580.42,  and  we  think  the  jury 
was  justified  in  finding  that  he  would  have  earned  this  sum  during 
the  corresponding  months  of  1900  if  he  had  not  been  discharged, 
bnt  the  evidence  did  not  justify  a  finding  that  he  would  have  earned 
any  greater  sum.  He,  clearly,  was  not  entitled  to  recover  from  the 
defendants  the  hotel  bills  and  traveling  expenfees  paid  by  him  after 
he  was  discharged,  nor  did  the  evidence  justify  a  finding  that  his 
sales  might  have  been  twenty-five  pfer  cent  larger  the  last  four 
months  of  1900  than  they  were  the  corresponding  months  of  the 
preceding  year  {Brightaon  v.  Claflin  Co,,  180  N.  Y.  76 ;  LaveuM 
v.  ZitfJ,  12  App.  Div.  487)  any  more  than  it  would  that  he  might 
have  made  larger  sales  had  his  territory  not  been  restricted. 

We  think,  therefore,  all  that  the  evidence  justified  the  jury  in 
awarding  the  plaintiff  was  $631.32,  viz.,  $580.42,  plus  $50.90,  the 
difference  between  what  was  conceded  to  be  due  him  at  the  time  he 
was  discharged  and  what  he  earned  thereafter. 

The  judgment  appealed  from,  therefore,  must  be  reversed  and 
a  new  trial  ordered,  with  costs  to  appellants  to  abide  event,  unless 
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the  plaintiff  stipulates  to  reduce  the  judgment  as  entered,  including 
costs,  allowances,  etc.,  to  the  sum  of  $859.34,  in  which  event  the 
judgment  should  be  modified  accordingly,  and  as  thus  modified 
affirmed,  without  costs  to  either  party. 

Present  —  Van  Brunt,  P.  J.,  O'Brien,  Ingraham,  McLaughlin 
and  Hatch,  J  J. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellants  to  abide 
event,  unless  plaintiff  stipulates  to  reduce  judgment  as  entered, 
including  costs,  allowance,  etc.,  to  the  sum  of  $859.34,  in  which 
event  judgment  modified  accordingly,  and  as  modified  affirmed, 
without  costs. 


Charlotte  Lilianthal  and  Others,  as  Executors,  etc.,  of  Joseph 
LiLiANTHAL,  Dcccascd,  Respondents,  v,  Israel  Lesser  and  Others, 
Defendants,  Impleaded  with  Benjamin  Barker,  Jr.,  as  Trustee 
in  Bankruptcy  of  the  Estate  of  Israel  Lesser,  and  Ninth 
National  Bank  of  the  CiTr  of  New  York,  Appellants. 

Buhrogation  of  executors  to  the  rights  of  a  mortgagee  in  a  mortgage,  given  by  the 
grantor  of  tlieir  testator,  and  paid  by  tJtetn  —  rights  of  judgment  creditors  of  the 
mortgagor  wJiose  conveyance  to  the  testator  has  been  a^udged  to  be  bad  as  against 
creditors  of  the  mortgagor. 

October  2,  1896,  Israel  Lesser  conveyed  to  Joseph  Lilianthal  certain  premises 
subject  to  a  mortgage  for  $8,000  held  by  a  third  party.  Thereafter  Metcalf 
Bros.  &  Co.,  judgment  creditors  of  the  said  Israel  Lesser,  brought  an  action  to 
set  aside  the  conveyance  to  Lilianthal  as  fraudulent  and  void  and  recovered 
therein  at  the  Special  Term  a  judgment  declaring  such  conveyance  to  be 
fraudulent  as  to  creditors. 

Upon  an  appeal  to  the  Appellate  Division  the  latter  court  reversed  the  judg- 
ment, stating  in  its  opinion  that  there  was  no  evidence  that  Lilianthal  had  any 
notice  of  the  fraudulent  intent  of  the  grantor  and  that,  as  a  purchaser  for  a 
valuable  consideration,  he  was  entitled  to  be  protected  in  the  absence  of  proof 
that  he  participated  In  the  fraud.  Metcalf  Bros.  &  Co.  appealed  from  the 
judgment  of  the  Appellate  Division  to  the  Court  of  Appeals,  and  about  ten 
days  after  the  service  of  the  notice  of  appeal  Lilianthals  executors  (he  having 
died  during  the  pendency  of  the  action)  paid  the  mortgage  which  was  then 
due;  on  such  appeal  the  judgment  of  the  Appellate  Division  was  reversed  on 
the  law. 

At  the  time  of  such  payment  there  was  pending  another  action  brought  by  the 
Ninth  National  Bank,  another  judgment  creditor  of  Lesser,  to  set  aside  the 
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coDTeyance  to  liliantbal  as  fraudulent  and  Toid,  but  the  executors  had  no 
notice  of  such  action  except  the  constructive  notice  arising  out  of  the  filing  of 
the  lis  pendens,  although  such  executors  appeared  therein  after  paying  the 
mortgage. 

Eisld,  that  Lilianthars  executors  were  entitled  to  be  subrogated  to  the  rights  of 
the  mortgagee; 

That,  in  paying  the  mortgage,  they  in  nowise  prejudiced,  but,  on  the  contrary, 
benefited  the  Judgment  creditors;  that  they  did  not  act  as  volunteers,  but  in  the 
performance  of  their  duty  as  executors  and  trustees  to  protect  the  estate  in 
their  charge,  in  which  they  had  an  interest  which  justified  such  action  on 
their  part. 

Appeal  by  the  defendants,  Benjamin  Barker,  Jr.,  as  trustee  in 
bankruptcy  of  the  estate  of  Israel  Lesser,  and  another,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  14th  day 
of  October,  1904,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  New  York  Special  Term. 

Otto  T,  He88^  for  the  appellant  Barker. 

NeUon  S.  Spencer,  for  the  appellant  Ninth  National  Bank. 

Everett  V.  Abbot,  for  the  respondents. 

O'Brien,  J. : 

The  learned  court  at  Special  Term  adjudged  that  the  plaintiffs 
were  entitled  to  be  subrogated  to  the  rights  of  the  Mutual  Life 
Insurance  Company  in  and  to  a  bond  and  mortgage  for  $8,000,  and 
this  judgment  is  based  upon  the  finding  that,  "  In  paying  the  said 
bond  and  discharging  the  said  premises  from  the  lien  of  the  said 
mortgage,  the  plaintiff  executors  were  not  volunteers ;  but  they  acted 
in  pursuance  of  their  duty  as  executors  and  trustees  to  protect  the 
estate  in  their  charge.  None  of  tlie  defendants  were  injured  by  the 
said  payment,  but,  on  the  contrary,  were  benefited  thereby,  inas- 
much as  the  said  payment  rendered  it  impossible  for  the  said  Mutual 
Life  Insurance  Company  to  foreclose  the  said  mortgage  and  to  cut 
off  and  destroy  their  several  liens.''  If  the  evidence  sustains  this 
finding,  then,  clearly,  under  the  principle  of  equitable  subrogation, 
the  judgment  is  right. 

There  is  practically  no  dispute  as  to  the  facts.  The  plaintiffs  are 
executors  of  Joseph  Lilianthal,  whose  will  was  admitted  to  probate 
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ia  October,  1898.  Prior  to  his  death,  and  on  October  2, 1896,  the 
the  defendant  Israel  Lesser  conveyed  to  hiru  certain  premises  situ- 
ated m  the  city  of  New  York,  snbject  to  a  mortgage  for  $8,000  to 
the  Mutual  Life  Insurance  Company  as  mortgagee.  After  Lilian- 
thal's  death,  and  on  April  3,  1899,  plaintiffs,  as  his  executors,  paid 
the  mortgage,  which  was  then  due,  together  with  all  accrued  inter- 
est. Shortly  after  the  conveyance  of  the  premises  to  Lilianthal,  and 
on  December  17,  1896,  an  action  was  brought  against  him  and 
others  by  Metcalf  Bros.  &  Co.,  a  judgment  creditor  of  Lesser,  to 
set  aside  the  conveyance  as  fraudulent  and  void.  As  the  result  of 
the  trial  in  that  action,  a  judgment  was  entered  in  April,  1898, 
declaring  the  conveyances  to  Lilianthal  to  be  fraudulent  as  against 
creditors,  but  upon  appeal  to  this  court  that  judgment  was  reversed. 
{Metcalf  V.  Moaes^  35  App.  Div.  596.)  While  the  appeal  was  pend- 
ing in  this  court  Lilianthal  died,  and  the  action  was  revived  and 
continued  against  his  executors,  who  are  these  plaintiffs.  The  plain- 
tiff in  the  Metcalf  action  obtained  leave  to  appeal  to  the  Court  of 
Appeals  from  the  decision  of  this  court,  and  pursuant  thereto  served 
a  notice  of  appeal  on  March  24, 1899,  and  about  ten  days  before  the 
plaintiffs  paid  the  mortgage.  After  the  judgment  resulting  from 
the  trial  had  been  entered  in  the  Metcalf  action,  and  op  May  27, 
•1898,  the  Ninth  National  Bank,  another  of  Lesser's  judgment  cred- 
itors, commenced  a  similar  action  against  Lilianthal  and  others  to 
have  the  conveyance  set  aside,  and  on  March  31,  1899,  a  notice  of 
pendency  of  that  action  was  filed  in  the  office  of  the  clerk  of  New 
York  county.  It  does  not  appear  that  Lilianthal  was  served  or 
appeared  in  that  action,  but  on  April  15,  1899,  these  plaintiffs,  as 
his  executors,  voluntarily  appeared  therein  and  answered.  No 
other  actions  were  pending  against  these  plaintiffs  at  the  time  they 
paid  the  mortgage,  and  it  appears  that  the  Metcalf  judgment  has 
now  been  satisfied  out  of  the  assets  of  the  Lesser  estate,  and  Metcalf 
Bros.  &  Co.  have  no  further  claim  in  this  action. 

This  court,  in  its  opinion  (35  App.  Div.  596)  reversing  the  Met- 
calf judgment,  stated  that  there  was  no  evidence  that  Lilianthal  had 
any  notice  of  the  fraudulent  intent  of  the  grantors,  and  that,  as  a  pur- 
chaser for  a  valuable  consideration,  he  was  entitled  to  be  protected, 
in  the  absence  of  proof  that  he  participated  in  the  fraud.  This 
adjudication  upon  the  facts,  that  Lilianthal  was  without  fault,  had 
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not  been  distarbed  when  the  plaintifb  paid  the  mortgage,  and  it 
is  not  necessary,  in  our  opinion^  to  consider  the  subsequent  deci- 
sion of  the  Court  of  Appeals  reversing  that  adjudication,  except 
to  say  that  the  last-named  court  did  not  pass  upon  the  facts.  (Met- 
calf  V.  M<m8,  161  N.  Y.  587.)  The  situation,  therefore,  at  the 
time  when  these  plaintiffs  paid  the  mortgage  can  be  briefly  described 
as  follows :  The  property  which  was  subject  to  the  mortgage  had 
been  conveyed  to  Lilian  thai.  Two  actions  had  been  brought  to  set 
aside  that  conveyance  as  fraudulent  and  void  as  against  creditors. 
As  to  one  of  these  actions  (the  bank  action)  these  plaintiffs  had  only 
constructive  notice  through  the  tiling  of  the  lis  pendens;  as  to  the 
other  (the  Metcalf  action)  the  Appellate  Division  had  held  that 
Lilianthal  was  not  cognizant  of  any  fraud  in  connection  with  the 
transfer,  and  the  judgment  setting  aside  the  transfer  had  been 
reversed  as  to  him.  Leave  had  been  granted  by  the  Court  of 
Appeals  to  take  a  further  appeal  to  that  tribunal,  and  notice  of 
appeal  pursuant  to  such  leave  had  been  served  upon  these  plaintiffs. 
At  that  time  the  mortgage  became  due,  and  could  have  been  enforced 
by  the  mortgagee  against  the  land,  and  to  preserve  the  interest  of 
the  testator's  estate  in  that  land  these  executors  paid  the  mortgage. 
The  mortgage  was  a  lien  on  the  land  prior  to  the  liens  under  the 
judgments,  and  it  had  to  be  paid  before  the  payment  of  the  judg- 
ment creditors'  claims. 

In  making  the  payment,  therefore,  the  executors  in  no  way 
injured  or  prejudiced  the  judgment  creditors,  nor  is  there  anything 
to  show  that  they  acted  in  bad  faith.  The  fraud  which  may  have 
tainted  the  original  conveyance  of  the  land  so  far  as  Lilianthal  is 
concerned,  did  not  extend  to  or  affect  the  subsequent  acts  of  these 
plaintiffs  in  paying  the  mortgage  to  preserve  the  property  for  the 
benefit  of  the  estate.  The  conveyance  of  the  property  and  the  pay- 
ment of  the  mortgage  were  two  separate  transactions.  At  the  time 
the  payment  was  mad^  the  highest  tribunal  which  had  passed  upon 
the  rights  of  the  parties  had  held  that  the  conveyance  was  valid  as 
to  Lilianthal,  and  when  the  mortgage  became  due  these  executors 
were  obliged  to  meet  the  situation  as  then  defined  by  the  control- 
ling judicial  decision. 

The  appeal  which  had  been  permitted  in  the  Metcalf  action  to 
the  Court  of  Appeals  did  not  affect  the  then  legal  status  of  the 
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property.  As  executors  and  trustees,  these  plaintiffs  liad  such  an 
interest  therein  that  they  were  justified  in  protecting  it.  It  is  true 
that  a  mere  volunteer  who  makes  a  payment  will  not  be  subrogated 
in  the  place  of  a  person  whose  rights  he  seeks  to  acquire,  simply 
because  he  has  paid  a  debt  or  discharged  an  obligation  for  which 
that  person  was  responsible  {Koehler  v.  Hughe^^  148  N.  Y.  607) ; 
but  when  one  stands  in  the  position  of  a  surety  or  a  trustee  or 
executor,  and  is  compelled  to  pay  in  order  to  protect  his  own  rights, 
or  the  rights  of  those  whom  he  represents,  a  court  of  equity,  if  he 
has  acted  in  good  faith,  will  substitute  him  in  the  place  of  the 
creditor. 

It  is  not  necessary  for  us  to  determine  whether,  if  lilianthal  had 
lived,  he  could  have  been  subrogated. 

It  would  be  a  harsh  rule  to  apply  to  these  plaintiffs,  who  in  good 
faith  had  made  the  payment  as  executors  to  protect  the  interest  of 
the  estate  in  the  land,  if  the  courts  should  hold  that  they  were  not 
entitled  to  be  subrogated.  They  might  have  more  certainly  pro- 
tected themselves  had  they  secured  an  assignment  of  the  mortgage 
instead  of  paying  it,  but  that  is  no  reason  for  refusing  to  subrogate 
them.  In  making  the  payment  they  discharged  a  duty  and  an  obli- 
gation that  rested  upon  them  and  in  discharging  it  they  did  nothing 
which  in  tlie  slightest  way  impaired  the  rights  or  affected  the  inter- 
ests of  the  judgment  creditors,  who  at  most  were  entitled  to  the 
land  subject  to  the  mortgage  which  was  its  condition  when  it  was 
conveyed  to  Lilianthal. 

Thinking,  as  we  do,  that  the  evidence  fully  supports  the  finding 
upon  which  the  judgment  is  based^  it  follows  that  the  judgment 
should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham,  Hatch  and  Lauohlin^ 
JJ.,  concurred. 

Judgment  affirmed,  with  costs. 
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Aurora  M.  Holm,  as  Adininistratrix,  etc.,  of  Theodore  M. 
Holm,  Deceased,  Plaintiff,  v.  Empire  Hardware  Company, 
Defendant. 

2fegltffence  —  injury  to  an  envployee  from  the  breaking  of  a  boom  extending  through 
the  front  of  a  building  over  tJie  street,  to  which  a  tackle  uxu  attached — where  a 
cause  of  action  at  common  law  is  stated,  allegations  as  to  notice  required  by  the 
Mhnployerit  Liability  Act  wiU,  whtre  they  are  not  proved,  be  regarded  as  surplusage. 

In  a  commoD-law  action  brought  to  recover  damages  resulting  from  the  death  of 
the  plaiDtifTs  intestate,  it  appeared  that  the  latter  was  a  foreman  in  the  carpen- 
ters* department  of  the  defendant's  business;  that  on  the  day  in  question  the 
intestate,  with  the  other  employees  of  the  defendant,  was  engaged  in  removing 
machinery  from  the  defendant's  old  factory  to  a  new  factory;  that  upon  the 
top  of  the  old  factory  was  a  boom  constructed  of  white  oak.  which  passed 
through  the  front  wall  of  the  building  and  extended  over  the  street;  that  one 
of  the  defendant's  employees  (at  whose  request  did  not  appear)  went  up  to  the 
top  of  the  building  and  affixed  to  this  boom  a  tackle;  that  subsequently  the 
plaintiff's  intestate,  with  other  employees  of  the  defendant,  connected  this 
tackle  to  a  heavy  piece  of  machinery  and  commenced  to  lower  it  into  the 
street;  that  during  the  lowering  process  the  boom  broke  and  fell,  striking  the 
plaintiff's  intestate  and  killing  him. 

Subsequent  examination  of  the  boom  disclosed  that  it  broke  in  consequence  of 
the  fact  that  it  had  become  rotten  inside  the  wall  where  it  was  covered.  The 
plaintiffs  witnesses  testified  that  there  was  no  appearance  of  rot  anywhere 
upon  the  boom,  and  that  it  was  apparently  in  the  same  condition  that  it  had 
been  in  since  it  had  been  used  by  the  defendant's  employees.  One  of  the  wit- 
nesses testified  that  in  his  opinion  it  would  have  taken  at  least  ten  years  after 
deterioration  commenced  for  the  boom  to  rot  through.  Testimony  was  also 
given  tending  to  show  that  the  rotten  condition  of  the  boom  could  have  been 
ascertained  by  the  hammer  test  or  by  boring  a  diagonal  hole  into  the  boom  and 
examining  the  shavings.  There  was,  however,  no  evidence  that  the  defendant 
had  in  any  way  authorized  the  boom  to  be  used  for  the  purpose  of  lowering 
the  machinery  or  that  it  had  not  made  the  necessary  tests  to  ascertain  the  con- 
dition of  the  boom,  or  that  it  was  the  owner  of  the  factory  building  or  had 
installed  the  boom  therein. 

Eeld,  that  there  was  no  evidence  which  would  sustain  a  finding  of  negligence  on 
the  part  of  the  defendant,  and  that  the  complaint  was  properly  dismissed  on 
this  ground; 

Tliat  the  testimony  that  it  would  have  taken  at  least  ten  years  after  deterioration 
commenced  for  the  boom  to  rot  through  did  not  warrant  the  inference  that  the 
defendant  had  not  inspected  the  boom; 

That  had  the  complaint  in  the  action  stated  a  cause  of  action  maintainable  against 
the  defendant  at  common  law.  an  averment  therein  to  the  effect  that  the  notice 
required  by  the  Employers'  Liability  Act  had  been  served,  might,  in  the  event 


Digitized  by 


Google 


506  HOLM  V.  EMPIRE  HARDWARE  CO. 

FmsT  Department,  Mabgh,  190S.  [Vol.  109. 

of  the  plaiDtifTs  failure  to  sustain  such  aTcrment  at  the  trial,  be  regarded  as 
surplusage. 
O'Brien  and  Hatch,  JJ.,  dissented. 

Motion  by  the  plaintiflE,  Aurora  M.  Holm,  as  administratrix,  etc., 
of  Theodore  M.  Holm,  deceased,  for  a  new  trial  upon  a  case  con- 
taining exceptions,  ordered  to  be  heard  at  the  Appellate  Division  in 
the  first  instance  upon  the  dismissal  of  the  complaint  by  direction 
of  the  court  after  a  trial  at  the  New  York  Trial  Term. 

FrederwTc  S.  Martyn,  for  the  plaintiff. 

S.  Aplmgtonj  for  the  defendant. 

I^ORAHAM,  J.  : 

VThe  plaintiff's  intestate  was,  on  the  14th  day  of  August,  1903,  in 
the  employ  of  the  defendant,  and  while  engaged  in  lowering  a  piece 
of  machinery  from  the  defendant's  building  to  a  truck  in  the  street, 
a  boom  to  which  the  tackle  for  lowering  the  machinery  was  affixed, 
broke,  and  struck  the  plaintiff's  intestate,  causing  his  death.  The 
complaint  alleges  that  the  defendant  unlawfully  neglected  and 
failed  to  provide  the  plaintiff's  intestate  with  a  safe  place  to  work 
and  with  safe  tools  and  appliances,  and  tb  keep  the  same  in  a  rea- 
sonably safe  condition  and  repair,  in  that  the  said  boom  was  rotten 
and  not  strong  enough  to  bear  the  weights  put  upon  it,  and  that 
these  facts  were  known  to  the  defendant  and  unknown  to  the  plain- 
tiff's intestate ;  that  in  consequence  of  the  defendant's  neglect  the 
said  boom  broke,  while  a  heavy  piece  of  machinery  or  furniture  was 
being  lowered,  and  that  the  said  piece  of  machinery  or  furniture  fell 
upon  the  plaintiff's  intestate,  inflicting  upon  him  injuries  causing  his 
death.  It  was  further  alleged  that  prior  to  the  commencement  of 
the  action  and  within  sixty  days  after  the  appointment  of  the  plain- 
tiff herein  as  administratrix  the  notice  required  by  law  to  be  served 
upon  the  defendant  was  duly  served. 

The  answer  admitted  the  employment  and  the  death  of  the  plain- 
tiff's intestate,  but  denied  the  other  allegations  of  the  complaint,  and 
alleged  that  the  notice  required  by  section  2  of  chapter  600  of  the 
Laws  of  1902  was  never  given  to  the  defendant  by  the  plaintiff,  or 
by  any  other  person  or  persons. 

Upon  the  trial  a  letter  from  the  plaintiff  to  the  defendant  was  intro- 
duced in  evidence,  but  which  was  dated  and  served  on  the  defendant 
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more  than  sixty  d^s  after  the  plaintiff's  appointment  as  administra- 
trix, and  this  notice  was,  therefore,  ineffectual  to  give  to  the  plaintiff 
a  cause  of  action  under  the  statute  above  referred  to.  {liandall  v. 
Holbrook  Contracting  Co.j  95  App.  Div.  336.)  The  plaintiff  claimed 
upon  the  trial  and  now  claims  that  the  evidence  was  sufficient  to  sus- 
tain a  cause  of  action  for  the  defendant's  negligence  which  caused 
the  death  of  the  plaintiff's  intestate  irrespective  of  this  statute.  The 
defendant,  therefore,  is  liable,  if  at  all,  nnder  section  1902  of  the 
Code  of  Civil  Procedure.  The  complaint  having  alleged  a  cause  of 
action  under  this  section  of  the  Code  of  Civil  Procedure,  it  is 
entirely  immaterial  whether  or  not  the  notice  required  by  the 
Employers'  Liability  Act  (supra)  was  given,  and  the  allegation  of 
the  service  of  such  a  notice  was  surplusage  and  could  not  affect  a 
cause  of  action  properly  pleaded  irrespective  of  that  act.  If  the 
facts  alleged  in  the  complaint  give  the  plaintiff  a  cause  of  action 
under  either  section  1902  of  the  Code  of  Civil  Procedure  or  under 
the  Employers'  Liability  Act  the  plaintiff  was  entitled  to  present 
her  proof,  and  if  the  proof  sustained  the  cause  of  action  she  was 
entitled  to  have  the  question  submitted  to  the  jury. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  to  dismiss 
the  complaint  upon  the  ground  that  there  was  no  evidence  showing 
negligence  on  the  part  of  the  defendant  in  relation  to  the  accident 
in  question,  and  whether  or  not  the  complaint  should  have  been  dis- 
missed upon  that  ground  is  the  substantial  question  presented  upon 
this  appeal.  It  appears  that  the  defendant  had  prior  to  the  time  of 
the  accident  occupied  the  premises  No.  540  West  Fourteenth  street, 
in  the  city  of  New  York,  as  a  factory ;  that  on  the  14th  day  of 
August,  1903,  it  was  removing  some  machinery  from  this  building 
to  a  new  factory  ;  that  the  plaintiff's  intestate  was  a  foreman  of  the 
carpenters'  department  of  the  defendant's  business,  which  was  located 
on  the  third  floor  of  the  building,  but  on  the  day  in  question  the 
plaintiff's  intestate,  with  the  other  employees,  were  engaged  in  mov- 
ing this  machinery,  and  that  upon  the  top  of  the  building  occupied 
by  the  defendant  there  was  a  boom  constructed  of  white  oak  which 
came  through  the  front  wall  of  the  building  and  extended  over  the 
street.  There  was  no  evidence  that  the  defendant  was  the  owner  of 
the  building,  or  that  it  had  inserted  this  boom  in  the  building,  or 
had  anything  to  do  with  it,  except  that  it  was  a  part  of  the  build* 
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ing  occupied  by  the  defendant  and  had  been  used  for  the  purpose 
of  raising  and  lowering  material  or  furniture  to  and  from  the  vari- 
ous stories  of  the  building.  On  the  morning  in  question  one  of  the 
defendant's  employees,  at  whose  request  does  not  appear,  went  np 
to  the  top  of  the  building  and  affixed  to  this  boom  a  tackle.  Sub- 
sequently the  plaintiff's  intestate,  with  other  employees  of  the 
defendant,  connected  this  tackle  to  a  heavy  piece  of  machinery 
weighing  about  1,000  pounds  and  commenced  to  lower  it  to  the  street 
It  got  down  to  within  six  inches  of  a  truck  waiting  to  receive  it 
when  the  boom  broke  and  fell,  striking  the  plaintiff's  intestate,  who 
was  at  the  window  on  the  second  story  of  the  building  and  caused 
the  injuries  which  resulted  in  his  death.  Upon  a  subsequent  exami- 
nation of  the  boom  it  was  discovered  that  it  had  become  rotten 
inside  of  the  wall  where  it  was  covered  up  and  it  was  in  consequence 
of  this  rotten  condition  that  it  broke,  but  several  of  the  employees 
of  the  defendant  were  examined  by  the  plaintiff  and  all  testified 
that  there  was  no  appearance  of  rot  anywhere  upon  the  boom  and 
that  it  apparently  was  in  the  same  condition  that  it  had  been  in 
since  it  had  been  used  by  the  defendant's  employees.  This  boom 
appears  to  have  been  sound,  except  at  this  particular  point  where  it 
broke,  which  was  covered  by  the  wall  of  the  building. 

There  was  an  expert  called  by  the  plaintiff  who  testified  that 
there  were  two  methods  of  testing  timber,  one  called  the  hammer 
test,  and  the  other  a  test  by  boring  an  auger  hole  in  the  timber  to 
ascertain  its  condition.  It  does  not  clearly  appear  that  the  hammer 
test  was  applicable  in  such  a  case.  The  witness,  however,  was  of 
the  opinion  that  the  condition  of  the  boom  where  covered  by  the 
wall  could  have  been  ascertained  by  boring  a  diagonal  hole  into  the 
boom  and  examining  the  shavings,  but  there  is  no  evidence  that 
the  defendant  had  not  made  the  tests  described  by  the  witness ;  nor 
did  it  appear  that  the  defendant  had  constructed  the  boom,  or  was 
responsible  for  its  condition,  or  that  the  defendant  ever  authorized 
or  directed  its  employees  to  use  this  boom  for  the  purpose  of  lower- 
ing this  heavy  machinery  or  had  any  knowledge  that  it  was  to  be 
so  used.  The  plaintiff's  intestate,  who  was  one  of  the  defendant's 
foremen,  with  other  of  defendant's  employees,  assumed  to  use  the 
boom  for  this  purpose,  but,  so  far  as  appears,  without  instruction 
from  any  of  the  defendant's  responsible  managers. 
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It  is  stated  in  the  plaintiff's  brief  that  the  trial  court  dismissed 
the  complaint  because  the  notice  alleged  in  paragraph  8  of  the  com- 
plaint was  not  served  within  sixty  days  after  the  appointment  of  the 
plaintiff  as  administratrix,  although  this  does  not  appear  from  the 
record.  The  motion  to  dismiss  was  made  upon  seveml  grounds. 
One  being  that  there  was  no  evidence  showing  negligence  on  the 
part  of  the  defendant,  and  this  motion  was  granted,  upon  what 
ground  is  not-stated  ;  but  as  the  motion  was  made  upon  the  ground 
that  there  was  no  negligence  of  the  defendant  proved  and  that 
motion  was  granted,  if  the  evidence  would  not  sustain  a  finding  of 
regligence,  the  complaint  was  properly  dismissed. 

The  plaintiff  in  her  brief  states  that  the  facts  in  this  case  are  so 
alike  in  principle  to  the  case  of  Meehan  v.  Atla8  Safe  Movmg  Co. 
(94:  App.  Div.  306)  that  it  was  not  necessary  to  argue  the  point  that 
there  was  no  evidence  to  go  to  the  jury  as  to  the  defendant's  negli- 
gence, except  to  refer  to  this  case.  But  as  I  read  that  case  it  is  not 
at  all  in  point.  In  that  case  a  jack  which  was  furnished  by  the 
defendant  to  be  nsed  by  its  employees  in  removing  safes  broke,  and 
inflicted  injuries  which  caused  the  death  of  the  plaintiff's  intestate. 
It  appeared  without  dispute  that  the  jack  was  permeated  with  dry 
rot,  which  rendered  it  insufficient  in  strength  to  sustain  the  weight 
of  the  safe  which  was  then  being  raised  to  the  building ;  that  the 
defendant  made  no  tests  to  ascertain  the  condition  of  these  jacks, 
and  that  the  negligence  consisted  in  failing  to  provide  for  such 
reasonable  inspection  as  might  have  disclosed  the  infirmity. 

In  this  case  there  was  no  evidence  to  show  that  the  defendant 
had  not  inspected  this  particular  boom,  or  that  the  defendant  had 
anything  to  do  with  its  erection  or  authorized  its  use  by^  its  employees 
to  lower  the  machinery  in  question.  A  witness  testified  that  in  his 
opinion  it  would  have  taken  at  least  ten  years  after  deterioration 
commenced  for  the  boom  to  rot  through,  but  I  do  not  think  that  an 
inference  would  have  been  drawn  from  this  opinion  that  no  inspection 
had  been  made.  The  defendant  could  only  be  held  liable  upon  proof 
of  its  negligence,  and  in  the  absence  of  evidence  that  the  defendant 
had  in  any  way  authorized  the  boom  to  be  nsed  as  it  was  used  by 
its  employees  when  it  broke,  and  that  the  defendant  had  not  made 
the  necessary  tests  as  to  its  condition,  a  finding  that  the  defendant 
was  negligent  would  have  been  without  evidence  to  support  it 


Digitized  by 


Google 


510  RANKIN  V.  BUSH. 


FiBST  Dbfabtmbnt,  March,  1905.  [Vol.  102. 

I  think  the  complaint  was  properly  dismissed  and  that  the  excep- 
tions should  be  overruled  and  judgment  .directed  dismissing  the 
complaint,  with  costs. 

Van  Beunt,  P.  J.,  and  McLaughlin,  J.,  concurred ;  O'Brikn 
and  Hatch,  JJ.,  dissented. 

Exceptions  overruled  and  judgment  ordered  dismissing  com- 
plaint, with  costs. 


George  C.  Rankin,  as  Receiver  of  the  Elmira  National  Bank, 
Respondent,  v.  John  J.  Bush  and  Henry  K.  Bush-Brown, 
Appellants,  Impleaded  with  Fanny  Brooks  Bush,  Defendant. 

Bond  of  a  bank  cathier  —  liability  of  the  mreties  thereon  where  the  cashier  certifies 
his  own  cheek  upon  the  bank,  his  account  in  which  is  overdrawn,  to  pay  his  note 
held  by  a  third  party  —  when  t?ie  complaint  in  an  action  against  them  is  not 
demurrable — a  decision  overruling  a  demurrer  is  not  appealable. 

Tbe  complaint  in  an  action,  brought  by  the  receiver  of  the  Elmira  National  Bank 
against  the  sureties  upon  the  bond  of  one  Bush,  the  cashier  of  such  bank,  which 
was  conditioned,  among  other  things,  that  the  sureties  should  reimburse  the 
bank  for  any  loss  sustained  by  any  dishonest,  fraudulent  or  criminal  act  on 
the  part  of  Bush,  stated  two  causes  of  action. 

In  the  first  cause  of  action  the  plaintiff  alleged  that  Bush  had  a  personal  deposit 
account  with  the  said  Elmira  National  Bank  and  that  the  said  bank  had  a 
deposit  account  with  the  Chase  National  Bank;  that  on  May  5, 1898,  Bush  was 
indebted  to  the  Chase  National  Bank  on  his  indivi(\ual  promissory  note  in  the 
sum  of  $15,012.50;  that  on  that  day,  at  the  office  of  the  Chase  National  Bank, 
Bush  signed  a  check  upon  the  Elmira  National  Bank  in  favor  of  the  Chase 
National  Bank  for  (15,012.60;  that  he  certified  said  check  in  his  capacity  as 
cashier  of  the  Elmira  National  Bank  and  delivered  it  to  the  Chase  National 
Bank  in  payment  of  his  indebtedness  to  that  bank;  that  the  Chase  National 
Bank  credited  Bush  with  such  payment  and  charged  the  amount  thereof 
against  the  Elmira  National  Bank;  that  at  the  time  the  check  was  thus  certi- 
fied and  delivered  to  the  Chase  National  Bank  Bush's  account  in  the  Elmira 
National  Bank  was  overdrawn;  that  the  certification  of  such  check  was  with- 
out authority  and  illegal;^ that  Bush  failed  to  enter  the  transaction  on  the 
books  of  the  Elmira  National  Bank,  and  that  when  it  was  finally  discovered 
the  plaintiff  brought  an  action  against  the^  Chase  National  Bank  to  recover  the 
said  sum  of  $15,012.50;  that  such  action  resulted  in  a  Judgment  against  the 
Chase  National  Bank  for  the  sum  of  $7,012.60  only. 

The  second  cause  of  action,  after  repeating  the  relevant  portions  of  the  first 
cause  of  action,  alleged  that  before  the  signature  of  the  check  and  the  oertifl- 
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cation  thereof  Bush  tendered  to  the  Chase  National  Bank  $8,000  in  currency 
and  $7,000  in  a  check  or  draft  of  the  Elmira  National  Bank,  said  tender  being 
made  in  payment  of  Bush's  promissory  note  heretofore  mentioned;  that  said 
currency  apparently  belonged  to  Bush;  that  the  Chase  National  Bank  had  no 
knowledge,  information  or  notice  that  it  did  not  belong  to  him;  that  such  cur- 
rency in  fact  belonged  to  the  Elmiin  National  Bank;  that  the  said  tender  was 
rejected  by  the  Chase  National  Bank,  and  it  was  thereupon  agreed  between 
the  said  Bush  and  the  Chase  National  Bank  that  said  currency  and  said  check 
or  draft  should  be  deposited  in  the  account  of  the  Elmira  National  Bank  with 
the  Chase  National  Bank,  and  that  said  Bush  should  thereupon  in  payment  of 
his  indebtedness  draw  and  certify  the  check  described  in  paragraph  9  of  the 
complaint  and  make  it  payable  as  therein  stated;  that  said  agreement  was 
made  and  carried  out  by  the  Chose  National  Bank  in  good  faith  and  in  the 
belief  that  the  said  $8,000  currency  and  $7,000  check  or  draft  were  the  prop- 
erty of  said  Bush,  and  without  knowledge,  information  or  notice  that  said 
$8,000  currency  was  the  property  of  the  Elmira  National  Bank. 

BM,  that  neither  of  the  causes  of  action  was  demurrable; 

That  each  of  them  sufficiently  alleged  a  misappropriation  by  Bush  of  the  funds 
of  the  Elmira  National  Bank  to  the  extent  of  $8,000,  and  that  the  sureties  were 
liable  therefor; 

That  an  order  upon  which  is  entered  an  interlocutory  judgment  overruling  a 
demurrer  is  in  effect  a  decision  and  is  not  appealable. 

Appeal  by  the  defendants,  John  J.  Bush  and  another,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  8th  (Jay  of  July,  1904,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  New  York  Special  Term,  overruling  the 
separate  demurrers  interposed  by  the  said  defendants  to  the  plain- 
tiff's amended  complaint,  and  also  (as  stated  in  the  notice  of  appeal) 
from  an  order  entered  in  said  clerk's  office  on  the  6th  day  of  July, 
1904,  directing  the  entry  of  the  interlocutory  judgment  appealed 
from. 

Judson  A.  Gibson  J  for  the  appellants. 

JEdward  JB.  WhiPaey^  for  the  respondent. 

Inobaham,  J. : 

This  case  was  before  this  court  upon  an  appeal  from  an  order 
overruling  the  defendants'  demurrer  to  the  complaint  as  frivolous 
and  directing  that  judgment  be  entered  thereon  for  the  plaintiff. 
(93  App.  Div.  181.)  Upon  that  appeal  it  was  held  that  the  demur- 
rer was  not  frivolous,  as  its  insufficiency  did  not  appear  upon  a  bare 
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inspection  of  the  complaint  without  argument.  After  this  decision 
the  complaint  was  amended ;  to  this  amended  complaint  the  defend- 
ants again  demurred,  which  demurrer  was  overruled,  and  from  the 
interlocutory  judgment  overruling  the  denmrrer  the  defendants 
appeal. 

The  action  is  to  enforce  a  bond  given  by  the  defendant  John  J. 
Bush  as  principal,  and  the  other  defendants  as  sureties,  a  copy  of 
which  is  annexed  to  the  complaint.  By  this  bond  the  defendants 
were  held  and  firmly  bound  unto  the  Elmira  National  Bank  of 
Elmira  in  the  sum  of  $20,000.  The  condition  of  the  obligation  was 
that  whereas  the  defendant  John  J.  Bush  had  been  by  the  directors 
of  the  said  bank  elected  cashier  of  the  said  bank  and  as  such  cashier 
would  be  intrusted  with  divers  sums  of  money  and  other  tilings,  the 
property  of  said  bank,  or  for  whose  safe  custody  the  said  bank 
would  be  responsible,  and  would  be  invested  with  tlie  usual  power 
and  authority  of  cashiers  of  national  banks,  if  the  said  Bush  should 
well  and  truly,  honestly  and  faithfully  discharge  his  duties  as  such 
cashier  and  should  faithfully  account  for  all  sums  of  money  tliat 
might  come  into  his  hands  as  such  cashier  and  should,  at  the  expira- 
tion of  his  said  office,  render  a  faithful  and  true  account  of  his  trust 
to  said  bank,  and  pay  and  deliver  over  to  his  successors  in  office  or 
to  said  bank,  or  to  its  president,  or  other  person  duly  authorized 
to  receive  the .  same,  all  moneys,  securities  and  other  property 
which  he  might  have  in  possession  as  such  cashier,  and  if  said  Bush 
in  all  respects  should  behave  as  such  cashier  during  his  continuance 
in  office  entirely  honestly  and  faithfully,  the  obligation  was  to  be 
void.  The  bond  also  contained  this  provision  :  "  It  being  under- 
stood by  and  between  the  above  bounden  Fanny  B.  Bush  and 
Henry  K.  Bush-Brown  sureties,  and  the  said  The  Elmira  National 
Bank  that  to  the  extent  of  the  said  sum  of  Twenty  thousand  dollars 
they  and  each  of  them  shall  make  good  and  reimburse  to  the  said 
bank  all  and  any  pecuniary  loss  sustained  by  the  said  bank,  or  for 
which  said  bank  may  be  responsible,  of  money,  securities  or  other 
property  in  the  possession  of  the  said  cashier,  or  for  the  possession 
of  which  he  is  responsible,  by  any  act  or  fraud  or  dishonesty  on  the 
part  of  said  cashier  in  connection  with  the  duties  hereinbefore 
referred  to,  or  the  duties  to  which,  in  the  service  of  the  said  bank, 
he  may  be  subsequently  appointed  and  occurring  during  the  con- 
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tin  nance  of  this  bond  and  discovered  during  said  continuance,  or 
within  six  montlis  thereafter,  or  within  six  months  from  the  death 
or  dismissal  or  retirement  of  the  said  cashier,  John  J.  Bush,  from 
the  service  of  the  said  bank.  And  further  that  this  bond  is  given  to 
secure  the  said  bank  generally  to  the  extent  of  the  sum  of  Twenty 
thousand  dollars  against  all  dishonest,  fraudulent  and  criminal  acts 
on  the  part  of  the  said  cashier."  There  are  two  causes  of  action 
alleged. 

In  the  first  cause  of  action  the  complaint  alleges  that  John  J. 
Bush  having  been  duly  appointed  cashier,  and  his  bond  having 
been  duly  execiUed  and  delivered,  he  thereafter  and  until  the  sus- 
pension of  the  bank  continued  to  act  as  cashier ;  that  during  said 
period  he  had  a  personal  deposit  account  with  said  bank,  and  the 
said  bank  had  a  deposit  account  with  the  Chase  National  Bank,  a 
national  banking  association  situated  in  the  county  of  New  York ; 
that  on  February  14,  1891,  the  said  Bush  gave  to  the  said  Chase 
National  Bank  his  promissory  note  in  writing,  payable  to  the  Cha^e 
National  Bank  on  demand,  for  the  sum  of  $25,000,  and  on  May  5, 
1893,  he  was  indebted  thereon  to  the  Chase  National  Bank  in  the 
sum  of  $15,000  principal  and  $12.50  interest;  that  on  May  5, 1893, 
at  the  office  of  the  said  Chase  National  Bank  in  the  city  of  New 
York,  the  said  Bush  signed  a  check  upon  the  ElYnira  National  Bank 
whereby  he  directed  that  bank  to  pay  to  the  order  of  the  Chase 
National  Bank  $15,012.50,  and  wrote  across  the  face  of  that  check : 

"  Certified  and  accepted  May  5,  1893. 
''  Payable  at  Chase  National  Bank,  New  York. 
«  ELMIRA  NATIONAL  BANK,  by  J.  J.  Bush,  Cashier:' 

That  the  said  defendant  Bush  delivered  said  check  to  the  Chase 
National  Bank  in  payment  of  his  indebtedness  with  that  bank,  and 
said  check  was  accepted  by  the  Chase  National  Bank  as  such  pay- 
ment, the  amount  thereof  charged  by  it  in  the  account  with  the 
Elmira  National  Bank,  and  the  charge  against  the  said  Bush  on  the 
books  of  the  Chase  National  Bank  canceled ;  that  at  tiie  time  the  said 
check  was  thus  certified  and  delivered  to  the  Chase  National  'Bank 
the  account  of  Bush  in  the  Elmira  National  Bank  was  overdrawn, 
and  that  he  was  without  authority  to  accept  or  certify  any  check  on 
A.PP.  Div.— Vol.  CII.        33 
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said  bank  in  bis  own  favor  * ;  and  said  certiticatiou  was  also  illegal 
by  reason  of  the  statute  of  the  United  States  (22  U.  S.  Stat,  at 
Large,  166,  §  13) ;  that  the  books  of  the  Ehnira  National  Bank  were 
kept  under  the  direction  of  the  said  Bush  as  cashier  thereof,  but 
that  said  check  for  $15,012.50  was  not  credited  to  the  Chase  National 
Bank  or  charged  to  said  Bush  upon  the  books  of  the  bank,  nor  was 
any  note  of  the  transaction  made  upon  said  books,  nor  was  the  same 
brought  to  the  attention  of  the  directors  of  the  Ehnira  National 
Bank ;  that  said  illegal  certification  was  discovered  by  the  receiver 
of  the  Elraira  National  Bank  witliin  six  months  after  May  5,  1893 ; 
that  thereafter  the  receiver  demanded  the  said  sum  of  the  Chase 
National  Bank,  which  refused  to  pay  the  same  or  any  part  thereof 
and  the  plaintiff,  therefore,  alleges  that  the  Elmira  National  Bank  and 
the  receiver  thereof  were  damaged  to  the  amount  of  $15,012.50,  with 
interest  thereon  from  May  5,  1893 ;  that  thereafter  and  on  or  about 
the  12th  day  of  July,  1898,  the  receiver  of  the  Elmira  National 
Bank  commenced  an  action  in  the  Circuit  Court  of  the  United 
States  against  the  Chase  National  Bank  to  recover  the  said  sum  of 
$15,012.50;  that  the  Chase  National  Bank  defended  said  action, 
setting  up  in  its  answer  that  the  said  check  delivered  by  said  Bush 
to  the  Chase  National  Bank  was  charged  by  said  bank  to  the 
account  of  the  Elmira  National  Bank  only  as  an  offset  to  a  credit 
written  in  the  account  of  said  bank;  that  the  said  action  was 
brought  on  for  trial  in  the  United  States  Circuit  Court  and  resulted 
in  a  judgment  in  favor  of  the  receiver  against  the  Chase  National 
Bank  for  the  sum  of  $7,012.50  only,  with  interest  thereon  from  May 
5,  1893,  and  in  favor  of  said  defendant  and  against  the  plaintiff  for 
the  balance  of  the  demand  in  said  action,  and  judgment  was  entered 
upon  said  verdict  in  favor  of  the  plaintiff  and  against  the  defendant 
for  the  sum  of  $7,012.50  and  interest,  leaving  $8,000  and  interest 
from  May  5,  1893,  of  the  amount  lost  by  said  unlawful  certification 
of  the  defendant  Bush  unpaid  ;  and  the  plaintiff  demands  judgment 
in  this  action  for  the  sum  of  $8,000. 

As  cashier  of  the  Elmira  National  Bank  the  defendant  Bush  had 
charge  of  the  accounts  between  that  bank  and  the  Chase  National 
Bank.  He  also  had  charge  of  the  money  and  property  of  the  Elmira 
National  Bank  and  had  charge  of  its  books.     He  delivered  to  the 

♦  See  U.  S.  R.  S.  §  5208.— [Rep. 
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Chase  National  Bank  a  check  accepted  by  the  Ehnira  National  Bank, 
which  authorized  the  Chase  National  Bank  to  cliarge  the  amount  of 
that  check  against  the  account  of  the  Ehnira  National  Bank  with  the 
Chase  National  Bank ;  suppressed  information  of  such  a  charge  f ix)m 
the  oflScere  of  the  bank  of  which  he  was  cashier,  and  failed  to  enter,  in 
the  books  of  the  Ehnira  bank  any  reference  to  this  transaction,  and 
thus  enabled  the  Chase  National  Bank  to  appropriate  the  property 
and  money  of  the  Elmira  bank  to  the  payment  of  his  check ;  and 
the  result  of  this  transaction  is  that  the  Chase  National  Bank  had^ 
been  enabled  to  appropriate  $8,000  of  the  money  of  the  Elmira- 
National  Bank  to  the  payment  of  Bush's  individual  debt  with  the^ 
Chase  National  Bank.     That  this  was  a  gross  breach  of  his  twist, 
cannot  be  disputed,  and  upon  these  allegations  it  is  clear  that  the. 
result  of  this  breach  of  trust  has  been  a  loss  to  the  Elmira  National. 
Bank  of  $8,000.     The  receiver  has  attempted  to  recover  this  sum: 
frojn  the  Chase  National  Bank,  but  has  failed  because  of  the  manipu-- 
lation  of  the  funds  of  the  Elmira  National  Bank  in  its  I'elations, 
with  the  Chase  National  Bank  by  the  cashier,  and  I  think  there  is 
thus  pleaded  a  direct  allegation  of  a  misappropriation  by  the  cashier 
of  the  funds  of  the  Elmira  National  Bank  for  which  his  sureties  are 
responsible.     Just  how  the  cashier  accomplished  this  result  is  imma- 
terial.    If  in  violation  of  his  duty  as  cashier  of  the  bank  he  applied 
the  property  of  the  bank,  or  its  credit  with  the  Chase  National 
Bank,  to  the  payment  of  his  individual  debts,  and  thus  fraudulently 
misapplied  the  funds  of  the  bank  of  which  he  was  cashier,  it  was  a 
direct  loss  to  the  Elmira  National  Bank  caused  by  the  illegal  and 
wrongful  act  of  the  cashier,  for  which  the  cashier  and  his  sureties 
are  responsible. 

There  is  also  a  second  cause  of  action  whicli  repeats  the  allega- 
tions of  paragraphs  1  to  12  of  the  complaint  as  a  part  of  that  cause 
of  action,  and  further  alleges  that  on  May  5,  1893,  before  the  sig- 
nature of  the  check  and  certification  set  forth  in  paragraph  9  of  the 
complaint,  the  said  Busli  tendered  to  the  Chase  National  Bank 
$8,000  in  currency  and  $7,000  in  a  check  or  draft  of  the  Elmira 
National  Bank,  said  tender  being  made  in  payment  of  the  principal 
of  Bush's  promissory  note  set  forth  in  paragraph  8  of  the  complaint ; 
that  said  currency  apparently  belonged  to  Bush  ;  that  said  Chase 
National  Bank  had  no  knowledge,  information  or  notice  that  it  did 
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not  belong  to  Bush,  bnt  that  it  belonged  to  the  Eimira  National 
Bank  and  iiad  been  taken  by  Bush  from  the  funds  of  said  bank  ; 
that  the  said  tender  was  rejected  by  the  Chase  National  Bank,  and 
it  was  thereupon  agreed  between  the  said  Bush  and  the  Chase 
National  Bank  that  said  currency  and  said  check  or  draft  should  be 
deposited  in  the  account  of  the  Eimira  National  Bank  with  the  Chase 
National  Bank,  and  that  said  Bush  should  thereupon  in  payment  of 
his  indebtedness  draw  and  certify  the  check  described  in  paragraph 
9  of  the  complaint  and  make  it  payable  as  therein  stated ;  that  said 
agreement  was  made  and  carried  out  by  the  Chase  National  Bank 
in  good  faith  and  in  the  belief  that  the  said  $8,000  currency  and  $7,000 
chock  or  draft  were  the  property  of  said  Bush,  and  without  knowl- 
edge, information  or  notice  that  said  $8,000  currency  was  the  prop- 
erty of  the  Eimira  National  Bank. 

There  is  here  a  direct  allegation  that  Bush  appropriated  $8,000 
in  currency,  the  property  of  the  bank  of  which  he  was  cashier,  to 
the  payment  of  his  own  indebtedness.  This  was  a  misappropri- 
ation or  embezzlement  of  the  funds  of  the  bank  for  which  Bush 
was  responsible,  and  for  which  the  plaintiflE  is  entitled  to  recover 
from  Bush  and  his  sui'eties. 

It  follows,  therefore,  that  the  judgment  appealed  from  must  be 
affirmed,  with  costs,  with  leave  to  the  defendant  to  withdraw  the 
demurrer  and  answer  within  twenty  days,  upon  payment  of  costs  in 
this  court  and  in  the  court  below. 

There  is  also  an  appeal  from  what  is  designated  the  order  entered 
overruling  the  demurrer  interposed  by  the  defendant  to  the  amended 
complaint  and  directing  that  an  interlocutory  judgment  be  entered. 
In  eflEect,  this  order  is  a  decision  determining  a  question  of  law  and 
directing  the  judgment  to  be  entered.  As  no  appeal  can  be  taken 
from  such  a  decision,  the  appeal  therefrom  must  be  dismissed,  with 
ten  dollars  costs. 

Van  Bbunt,  P.  J.,  O'Brien,  Hatch  and  Lauohlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer  on  payment  of  costs  in  this  court  and 
in  the  court  below.  Appeal  from  decision  dismissed,  with  ten 
dollars  costs.. 
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Michael  Maher,  Respondent,  v.  Metropolitan  Street  Railway 
Company  and  American  Ice  Company,  Appellants. 

Negligence  —  injury  to  a  passenger  on  a  street  railway  from  a  collision  between  an 
iee  wagon  and  the  car  —  charge  that  proof  of  tlie  accident  creates  a  presumption 
of  negligence  on  the  part  of  the  railioay  company  ^rhich  it  must  disprove  —  refusal 
to  charge  that  the  burden  of  proof  rested  on  tlie  plaintiff. 

• 

In  an  action  brought  against  a  street  railway  company  and  an  ice  company  to 
recover  damages  for  personal  injuries  sustained  by  the  plaintiff,  it  appeared 
that  on  the  day  in  question  the  plaintiff  was  a  passenger  on  one  of  the  defend- 
ant railway  company's  street  cars  and  occupied  a  seat  on  the  rear  platform; 
that  as  the  car  approached  a  street  intersection  the  driver  of  one  of  the  defend- 
ant ice  company's  wagons  undertook  to  cross  in  front  of  it;  that  he  did  not 
notice  the  car  until  he  was  about  twenty  feet  from  it,  and  that  before  he  could 
stop  the  pole  of  the  wagon  came  in  contact  with  a  portion  of  the  car,  passed 
along  the  side  of  it  until  it  came  to  the  rear,  when  it  struck  and  injured  the 
plaintiff. 

Upon  the  trial  the  court  cliarged  as  follows:  "  In  a  case  of  this  character  the  law 
raises  a  presumption  of  negligence  on  the  part  of  the  railroad  company.  That 
does  not  mean  that  it  was,  in  fact,  negligent,  but  only  that  the  burden  rests 
upon  it  to  prove  to  your  satisfaction  that  the  accident  was  not  due  to  its 
negligence." 

The  railway  company  excepted  to  the  charge  and  asked  the  court  to  charge  as 
follows:  "  That  the  burden  rests  upon  the  plaintiff  in  this  case  to  establish,  by 
a  fair  preponderance  of  credible  testimony,  that  the  injury  to  him  was  caused 
by  some  negligence  on  the  part  of  the  Railroad  Company  before  a  verdict 
against  the  Railroad  Company  can  be  given." 

The  request  was  declined  and  the  jury  rendered  a  verdict  against  bnth  defendants. 

Held,  that  the  judgment  entered  upon  the  verdict  should  be  affirmed  as  to  the 
defendant  ice  company; 

That  the  judgment  should  be  reversed  as  to  the  defendant  railway  company,  on 
the  ground  that  that  company  was  entitled  to  have  the  jury  charged  as  was 
requested; 

That  while  it  might  be  conceded  that  when  the  plaintiff  proved  that  he  was 
injured  by  a  collision,  while  a  passenger  on  the  defendant  railway  company's 
car,  this,  by  aid  of  legal  presumption,  made  out  his  cause  of  action  against 
the  railway  company  prima  fade,  yet,  when  the  proof  was  all  in,  the  burden 
of  proof  was  precisely  where  it  was  at  the  beginning  of  the  trial,  viz.,  upon 
the  pkintiff. 

Appeal  by  the  defendants,  Metropolitan  Street  Railway  Com- 
pany and  anotlier,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
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New  York  on  the  24tli  day  of  May,  1904,  upon  the  verdict  of  a 
jury  for  $1,000,  and  also  from  two  orders  respectively  entered  in 
said  clerk's  office  on  the  7th  and  10th  days  of  June,  1904,  denying 
the  defendants'  respective  motions  for  a  new  trial  made  upon  the 
minutes. 

Charles  F.  Brmon^  for  the  appellant  Metropolitan  Street  Railway 
Company. 

Thomas  D,  Adams,  for  the  appellant  American  Ice  Company. 
Jo/ui  J.  Sullivan y  for  the  respondent. 

McLaughlin,  J. : 

The  plaintiff  was  a  passenger  on  one  of  the  defendant  railway 
company's  cars  and  received  personal  injuries  by  its  colliding  with 
one  of  the  defendant  ice  company's  wagons.  He  had  a  verdict  for 
$1,000  against  both  of  the  defendants,  on  the  ground  that  his  inju- 
ries were  caused  by  their  joint  negligence,  and  from  the  judgment 
entered  thereon  each  defendant  has  separately  appealed. 

The  facts,  as  developed  by  the  testimony  at  the  trial,  are  not 
complicated.  It  appeared  that  at  about  seven  o'clock  in  the  morn- 
ing of  September  3,  1901,  the  plaintiff  entered  one  of  the  defend- 
ant's north-bound  cars  at  One  Hundred  and  Twenty-lifth  street  and 
Third  avenue  ;  that  he  took  a  seat  on  the  rear  platform ;  that  when 
the  car  was  crossing  One  Hundred  and  Twenty-eigth  street  he  was 
struck  by  the  pole  of  tlie  defendant  ice  company's  wagon  ;  that  the 
driver  of  the  ice  wagon  undertook  to  cross  in  front  of  the  car ;  that 
he  did  not  notice  the  car  until  it  was  about  twenty  feet  from  hira, 
and,  before  he  could  stop,  the  pole  of  the  wagon  came  in  contact  with 
a  portion  of  the  car,  passed  along  the  side  of  it  until  it  came  to  the 
rear,  w^hen  it  struck  the  plaintiff  and  inflicted  the  injuries  of  which 
he  complains.  At  the  conclusion  of  the  trial  there  was  sufficient 
evidence  to  go  to  the  jury  on  the  negligence  of  the  ice  company. 
It  was  obligated  to  approach  the  crossing,  having  the  wagon  under 
control.  This  it  did  not  do,  as  is  evidenced  by  the  fact  that  while 
the  driver  prevented  a  collision  with  the  front,  he  was  unable  to  do 
so  as  to  the  rear,  of  the  car. 

We  have  examined  the  errors  alleged  by  the  ice  company,  but 
none  of  them  seem  to  be  of  sufficient  merit  to  call  for  an  interfer- 
ence with  the  judgment.     So  far  as  the  ice  company  is  concerned, 
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therefore,  the  judgment  appealed  from  must  be  afiirmed,  with  costs. 
As  to  the  railway  company,  we  think  the  judgment  must  be  reversed 
for  an  error  in  the  cliarge.  In  instructing  the  jury  the  learned  trial 
justice  said :  "  In  a  case  of  this  character  the  law  raises  a  presump- 
tion of  negligence  on  the  part  of  the  railroad  company.  That  does 
not  mean  that  it  was,  in  fact,  negligent,  but  only  that  the  burden 
rests  upon  it  to  prove  to  your  satisfaction  that  tlie  accident  was  not 
due  to  its  negligence."  At  the  conclusion  of  the  charge,  counsel 
for  the  defendant  called  the  attention  of  the  court  to  the  language 
just  quoted,  saying :  "  I  except  to  your  Honor's  charging  the  jury 
that  there  is  a  presumption  of  negligence  of  the  company  until  the 
accident  is  explained  by  it  and  that  the  burden  was  on  the  company 
to  show  that  its  whole  duty  was  performed.  The  Court :  You  refer 
to  the  Railroad  Company  ?  Mr.  Daly :  Yes,  the  Railroad  Company ; 
and  to  your  Honor's  charge  that  the  defendant,  the  Railroad  Com- 
pany, was  bound  to  show  that  the  accident  did  not  happen  through 
its  negligence,  and  also  that  it  is  for  the  jury  to  say  if  the  Railroad 
Company  has  sufficiently  explained  the  accident.  And  I  ask  your 
Honor,  in  view  of  all  those  instructions  to  the  jury  made  by  you, 
that  you  charge  the  jury  that  the  burden  rests  upon  the  plaintiff  in 
this  case  to  establish,  by  a  fair  preponderance  of  credible  testi- 
mony, that  the  injur}'  to  him  was  caused  by  some  negligence  on  the 
part  of  the  Railroad  Company  before  k  verdict  against  the  Railroad 
Company  can  be  given.  The  Court:  I  refuse  so  to  charge.  Mr. 
Daly  :  And  we  except." 

I  think  this  was  error.  The  defendant  was  entitled  to  have  the 
jury  instructed  in  the  manner  requested.  The  case  was  submitted 
to  the  jury  upon  a  wrong  theory  and  under  erroneous  instructions 
as  to  the  legal  relations  of  the  parties.  What,  in  effect,  was  said  to 
the  jury  was  that  the  burden  of  establishing  the  fact  that  the  inju- 
ries to  the  plaintiff  resulted  from  defendant's  negligence  did  not  rest 
upon  him,  but  it  devolved  upon  the  railway  company  to  show 
afiirmatively  that  it  was  free  from  negligence.  The  plaintiff  asserted 
that  his  injuries  were  caused  by  the  defendant's  negligence.  The 
burden  of  establishing  that  fact  rested  upon  him  throughout  the 
trial.  He  asserted  it  and  he  was  bound  to  prove  it.  This  is  what 
the  couii;  was  requested  to  charge,  and  wliich  he  refnsed. 

It  may  be  conceded  that  when  the  plaintiff  proved  that  he  was 
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injured  by  a  collision  while  a  passenger  on  defendant's  car,  this,  bj 
aid  of  legal  presumptions,  made  out  his  cause  of  action  against  the 
railway  company  p^'irna  facie^  but  when  the  proof  was  all  in,  the 
burden  of  proof  was  precisely  where  it  was  at  the  beginning  of  the 
trial,  viz.,  upon  the  plaintiff.  {Kay  v.  Met  St.  By,  Co.,  163  N.  Y. 
447;  Loudoun  v.  Eighth  A'oe.  R.  R.  Co.,  162  id.  380 ;  Ludwig  v. 
Met.  St.  Ry.  Co.,  174  id.  546,  revg.  71  App.  Dir.  210.)  The 
charge  ignored  this  rule  and  the  jury  could  not  have  understood 
otherwise  than  that  the  only  question  they  had  to  deal  with,  so  far 
as  the  railway  company  was  concerned,  was  whether  it  had  met  the 
burden  under  which  it  rested  of  showing  affirmatively  that  the 
collision  was  not  its  fault  and  that  it  was  free  from  negligence. 

Other  errors  are  alleged  by  the  railway  company,  but  it  is  unnec- 
essary to  pass  upon  them  inasmuch  as  they  may  not  be  committed 
on  another  trial. 

The  judgment,  so  far  as  the  same  relates  to  the  railway  company^ 
therefore,  must  be  reversed  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 

Van  Beunt,  P.  J.,  Patterson,  Ingraham  and  Laughlin,  JJ., 
concurred. 

As  to  the  Metropolitan  Street  Railway  Company,  judgment 
reversed,  new  trial  ordered,  costs  to  appellant  to  abide  event ;  as 
to  the  American  Ice  Company,  judgment  and  order  affirmed,  with 
costs. 


Moses  Tanenbattm,  Respondent,  v.  Federal  Match  Company^ 
Appellant.     (Action  No.  1.) 

CarUract  to  pay  $4  per  year  for  each  $100  ofineuraruse — tohere  pciiciee  are  canceled 
by  tJie  eompantea  new  policies  must  be  furnished  tnt?umt  charge. 

Where  a  corporalion  makes  a  contract  with  an  individual  by  which  the  corpora- 
tion constitutes  the  individual  its  agent  for  the  purpose  of  supplying  it  with  not 
less  than  150,000  fire  insurance  for  a  period  of  ten  years  and  agrees  to  pay 
the  individual  |4  per  year  for  each  $100  of  insurance  procured,  if  the  indi- 
vidual, during  the  first  year  of  the  contract,  procures  fire  insurance  to  the 
amount  of  $50,000  for  the  corporation  and  receives  from  the  corporation  there- 
for the  sum  of  $2,000,  he  is  not  entitled  to  collect  from  the  corporation,  at  the 
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agreed  ratep  for  additional  insurance  policies  which  he  procured  du.ing  the 
year  in  question  to  take  the  place  of  other  policies  canceled  by  the  insurance 
companies  issuing  them. 

Appeal  by  the  defendant,  tlie  Federal  Match  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  tlie  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  23d  day 
of  April,  1904,  u}X)n  the  verdict  of  a  jury  rendered  by  direction  of 
the  court  after  a  trial  at  the  New  York  Trial  Term,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  26th  day  of  April,  1904, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Dickinson  W.  liichards,  for  the  appellant. 

Ernest  HaU^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  the  sum  of  $300,  with  interest 
thereon,  from  a  time  specified  —  premium  alleged  to  have  been 
paid  by  the  plaintiff  in  procuring  for  the  defendant  ceriain  insur- 
ance policies  under  a  written  contract,  copy  of  which  was  made  a 
part  of  the  complaint. 

The  complaint  alleged  that  by  the  contract  the  defendant  consti- 
tuted the  plaintiff  its  agent  for  the  purpose  of  supplying  all  its  fire 
insurance,  which  should  not  be  less  than  $50,000  per  year  for  a 
period  of  ten  yeara,  commencing  on  the  10th  of  November,  1900^ 
upon  its  merchandise,  machinery,  fixtures,  etc.,  contained  in  ita 
building  and  manufacturing  plant  at  Paterson,  N.  J. ;  that  the 
defendant,  by  said  contract,  agreed  to  pay  the  plaintiff  at  the  uni- 
form rate  of  $4  per  year  for  every  $100  of  insurance  procured ; 
that  between  the  18th  of  March  and  the  17th  of  April,  1901,  the 
plaintiff  procured  and  delivered  to  the  defendant  two  policies 
amounting  in  the  aggregate  to  $7,500,  and  by  reason  thereof  there 
was  due  and  owing  to  the  plaintiff,  under  the  terms  of  the  contract, 
four  per  cent  on  the  amount  of  insurance  effected,  viz.,  $300. 

The  answer  denied  that  the  policies  in  question  were  procured  in 
accordance  with  the  terms  of  the  contract  or  that  they  were  received 
and  accepted  by  the  defendant,  or  that  it  was  liable  to  pay  therefor. 
Other  defenses  were  pleaded,  but  the  conclusion  at  which  we  have 
an'ived  renders  it  unnecessary  to  consider  them. 
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The  contract  referred  to  in  the  complaint  provided,  in  the  2d 
paragrapli  thereof,  that  the  defendant  would  pay  on  denriand  to  the 
plaintiff  "  at  the  uniform  rate  of  four  dollars  per  year  *  *  * 
for  every  one  hundred  dollars  of  insurance  procured  *  *  *." 
The  plaintiff  testified  at  tlie  trial  that  after  the  contract  went  into 
effect  he  procured  thereunder  two  policies  of  insurance  and  delivered 
the  same  to  the  defendant  —  one  for  $5,000  in  the  American  Under- 
writers, and  one  for  $2,500  in  the  New  England  Underwriters ;  that 
he  paid  the  premiums  on  these  policies  to  the  insurance  companies 
and  was  entitled  to  receive  from  the  defendant  by  reason  thereof, 
under  the  terms  of  the  contract,  $300.  On  his  cross-examination 
the  defendant  endeavored  to  show  that  prior  to  the  plaintiff's  obtain- 
ing the  policies  referred  to  in  his  direct  examination  he  had  procured 
other  policies  aggregating  $50,000  for  which  it  had  paid  to  iiim  four 
per  cent  thereon,  or  $2,000,  and  that  the  policies  in  question  were 
obtained  to  take  the  place  of  policies  for  a  similar  amount  which 
had  been  canceled  by  the  companies  issuing  them.  This  proof  was 
objected  to  as  immaterial  and  irrelevant.  The  objection  was  sus- 
tained and  an  exception  taken.  The  plaintiff  having  offered  the 
foregoing  proof  rested,  and  thereupon  the  defendant  sought  to 
prove  by  its  treasurer  what  it  had  been  prevented  from  proving  by 
the  plaintiff,  viz.,  that  after  the  contract  went  into  effect  and  before 
the  issuance  of  the  policies  referred  to  in  the  complaint  and  in  plain- 
tiff's testimony,  plaintiff  procured  for  the  defendant  policies  aggre- 
gating $50,000,  for  which  it  paid  him  four  per  cent  or  $2,000,  and 
that  the  procurement  of  the  policies  referred  to  by  the  plaintiff  and 
mentioned  in  his  complaint  was  simply  to  take  the  place  of  two 
other  policies  for  a  similar  amount  which  had  been  canceled  at 
the  instance  of  the  company  issuing  them.  This  proof  was  also 
excluded  and  an  exception  duly  taken. 

I  am  of  the  opinion  that  the  court  erred  in  each  instance  and  that 
the  exceptions  taken  necessitate  a  reversal  of  the  judgment.  The 
contract  must  be  construed  in  the  light  of  all  the  facts  and  circnm- 
etances  surrounding  both  parties  at  the  time  it  was  made,  and  when 
so  construed  there  can  be  no  doubt  as  to  its  meaning.  The  defend- 
ant wanted  to  procure  $50,000  of  insurance  for  a  term  of  ten  years. 
This  the  plaintiff  agreed  to  furnish  on  condition  that  the  defendant 
pay  him  "  at  the  uniform  rate  of  four  dollars  per  year    *     *     * 
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for  every  one  hundred  dollars  of  insurance."  The  words  just  quoted 
indicate  as  clearly  as  words  can  what  the  parties  had  in  mind,  which 
was  that  the  maximum  amount  which  it  would  be  required  to  pay  to 
carry  the  $50,000  insurance  was  $2,000,  or  $4  on  each  $100  per  year. 
The  defendant  wanted  insurance,  not  for  a  day,  a  week  or  a  month, 
but  for  a  specified  time,  viz.,  ten  years,  and  to  get  the  same  it  agreed 
to  pay  $4  for  each  $100  of  insurance  for  a  year,  or  $40  for  ten  years. 
It  cannot  be  that  tlie  parties  ever  contemplated  that  the  defendant 
waste  pay  $4  for  each  $100  of  insurance  procured,  irrespective  of 
the  time  it  remained  in  force,  because  if  this  were  true,  then  it  is 
not  difBcnlt  to  see,  if  the  policies  were  canceled  often  enough,  the 
amount  which  defendant  would  be  required  to  pay  to  plaintiff  in 
commissions  would  exceed  the  value  of  the  property  insured. 
Under  the  contract,  if  policies  were  canceled  by  the  companies 
issuing  them  during  the  year,  plaintiff  was  obligated  at  his  own 
expense,  defendant  having  previously  paid  for  the  same,  to  procure 
other  policies  for  a  similar  amount.  This  is  what  the  contract  — 
giving  it  any  reasonable  construction  —  provides,  and  to  hold  other- 
wise would  necessitate  giving  it  not  only  a  forced  and  unreasonable 
construction,  but  also  eliminating  from  it  the  words  "at  the  uniform 
rate  of  four  dollars  per  year  *  *  *  for  every  one  hundred 
dollars  of  insurance." 

If  this  view  as  to  the  construction  of  the  contract  be  correct,  then 
it  necessarily  follows  that  the  defendant  was  entitled  to  prove  that  it 
had  already  paid  to  the  plaintiff  $2,000  to  keep  in  force  $50,000  of 
insurance  for  a  period  of  one  year  and  that  the  policies  in  question 
were  procured  by  the  plaintiff  simply  to  take  the  place  of  other 
policies  for  a  similar  amount  which  had  been  canceled  by  the  insur- 
ance companies.  If  such  proof  had  been  made,  and  that  fact  had 
been  conceded,  or  the  jury  had  so  found,  the  plaintiff  would  not 
have  been  entitled  to  recover. 

The  judgment  appealed  from,  therefore,  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Ingraham,  Hatch  and  Lauohlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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Mo8£S  Tanenbaum,  Plaintiff,  v.  Federal  Match  Company, 
Defendant.     (Action  No.  2.) 

Chntraet  to  pay  $4  per  year  for  each  $100  of  dnturance  —  what  innstence  by  one 
party  upon  an  incorrect  construction  tJweof  justifies  t?ie  otJier  party  in  repudiat- 
ing it — an  action  for  damages  for  its  repudiation  does  not  accrue  until  a  payment 
falls  due  thereunder. 

The  Federal  Match  Company  entered  into  a  contract  with  one  Tanenbaum,  by 
which  Tanenbaum  agreed  to  procure  for  it  each  year  for  a  period  of  ten  yearg 
from  November  10,  1900.  fire  insurance  to  the  amount  of  at  least  $50,000,  in 
consideration  of  which  the  Federal  Match  Company  agreed  to  pay  him  $4 
per  year  for  each  $100  of  insurance  procured.  During  the  first  year  that 
the  contract  was  in  existence  Tanenbaum  procured  for  the  Federal  Match 
Company  insurance  to  the  amount  of  $50,000,  for  which  the  match  company 
paid  him  $2,000.  Within  four  or  five  months  after  the  procuring  of  such 
insurance  two  of  the  insurance  policies,  aggregating  $7,500,  were  canceled  by 
the  insurance  companies  issuing  them.  Tanenbaum  procured  two  other  poli- 
cies to  take  the  place  of  the  canceled  policies  and  demanded  from  the  match 
company  a  further  commission  of  $300,  claiming  that  he  was  entitled  thereto 
under  the  contract.  The  match  company  denied  the  correctness  of  his  inter- 
pretation of  the  contract,  and  stated  that  it  would  refuse  to  accept  the  policies 
or  further  perlorm  the  contract  if  it  was  to  be  thus  construed.  It  then 
returned  the  policies  for  cancellation  to  the  companies  which  issued  them  and 
sent  to  Tanenbaum  the  returned  premiums  received. 

Held,  that  Tanenbaum  could  not  maintain  an  action  against  the  match  company 
for  the  breach  of  the  contract,  for  the  reasons: 

First.  That  his  construction  of  the  contract  was  improper,  and  that  his  refusal* 
to  recede  from  the  position  which  he  had  taken  in  respect  thereto  constituted 
a  breach  of  the  contract  on  his  part  which  justified  the  match  company  in 
refusing  to  make  further  performance;  and 

Second,  that  the  assertion  of  the  defendant,  on  June  1,  1901.  that  it  would  not 
make  any  further  payments  on  the  contract  did  not  place  it  in  default  and  give 
the  plaintiff  an  immediate  right  of  action;  that  such  right  of  action  would  not 
accrue  to  the  plaintiff  until  the  defendant  had  refused,  at  the  time  it  became 
payable,  to  make  the  next  payment  due  under  the  contract,  which  time» 
November  10,  1901,  had  not  arrived  when  the  action  was  commenced. 

Ikgraham,  J.,  dissented. 

Motion  by  the  defendant,  the  Federal  Match  Company,  for  a  new 
trial  upon  a  case  containing  exceptions,  ordered  to  be  heard  at  the 
Appellate  Division  in  the  first  instance,  upon  the  verdict  of  a  jury 
in  favor  of  the  plaintiff,  rendered  by  direction  of  the  court  after  a 
trial  at  the  New  York  Ti-ial  Term. 
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The  issues  of  fact  were  brought  to  trial  at  a  Trial  Term  hold  in 
April,  1904,  in  New  York  county. 

Ernsst  HaZlj  for  the  plaintiff. 

Dickinson  W.  Richards^  for  the  defendant. 

• 

McLaughlin,  J. : 

This  action  was  brought  to  recover  liquidated  damages  specified 
in  a  contract  between  the  parties,  upon  the  theory  that  the  plaintiff 
had  become  entitled  to  the  same  by  reason  of  defendant's  failure  to 
perform. 

The  complaint  alleged  that  on  the  20th  of  September,  1900,  the 
parties  entered  into  a  contract,  a  copy  of  which  was  annexed  to  and 
made  a  part  of  the  complaint,  by  which  the  plaintiff  agreed  to  pro- 
cure for  the  defendant,  each  year  for  a  period  of  ten  years  from  the 
10th  of  November,  1900,  at  least  $50,000  fire  insurance  upon  its 
property,  in  consideration  of  which  the  defendant  agreed  to  pay 
him  on  demand  the  uniform  rate  of  $4  per  year  for  every  $100  of 
insurance  procured  ;  that  the  plaintiff  had  fully  performed  on  his 
part  and  was  ready  and  willing  to  continue  to  perform  the  contract 
according  to  its  terms  for  the  full  period  therein  specifieXl,  but  that 
on  or  about  the  Ist  of  June,  1901,  the  defendant  repudiated  said 
contract  and  refused  to  perform,  by  reason  whereof  plaintiff  had 
become  entitled  to  the  liquidated  damages  provided  for  in  the  ioV 
lowing  provision  of  the  contract :  '*  It  is  further' specifically  under- 
stood and  agreed  that  if  said  party  of  the  second  part  shall,  at 
any  time  during  the  period  of  this  contract,  sell  or  dispose  of  its 
business  or  discontinue  business,  or  for  any  other  reason  shall  not 
require  or  take  insurance  under  this  agreement  as  hereinbefore  pro- 
vided, the  parties  of  the  first  part  shall  forthwith  be  entitled  to 
recover  from  said  party  of  the  second  part  the  sum  of  five  hundred 
(500)  dollars  for  each  year  or  portion  of  a  year  of  the  then  unex- 
pired term  of  said  contract." 

The  defendant  by  its  answer  denied  substantially  all  the  material 
allegations  of  the  complaint  and  set  up  certain  other  defenses  which 
it  is  unnecessary  to  consider. 

At  the  trial  it  appeared  that  after  the  contract  went  into  effect 
plaintiff  procured  for  the  defendant  $50,000  insurance  for  the  first 
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year,  for  which  it  paid  him  $2,000,  viz.,  $4  on  each  $100 ;  that 
within  four  or  five  months  tliereafter  two  of  the  poHcies  thns  pro- 
cured, aggregating  $7,500,  were  canceled  at  the  instance  of  the 
companies  issuing  them ;  that  thereupon  plaintiff  procured  two 
other  policies  to  take  their  place  and  forwarded  them  to  the  defend- 
ant, with  p,  demand  for  the  further  commission  of  four  per  cent 
or  $300 ;  that  upon  receipt  of  the  policies  and  the  demand  the 
president  of  the  defendant  immediately  called  upon  the  plaintiff  and 
in  effect  said  to  him  that  the  contract  did  not  call  for  such  payment 
and  the  defendant  would  not  pay  the  bill ;  the  plaintiff  insisted  that 
it  should  be  paid  and  that  the  contract  provided  lie  was  entitled  to 
receive  four  per  cent  commission  on  each  $100  insurance  which  lie 
procured,  and  this  irrespective  of  whether  it  was  to  take  the  place  of 
previous  insurance  or  not ;  this  the  defendant  denied,  and  in  effect 
said  it  would  refuse  to  accept  the  policies  or  further  perform  tlie 
contract  if  it  were  to  be  thus  construed ;  the  defendant  did  not 
accept  tlie  policies,  as  evidenced  by  the  fact  that  it  immediately 
returned  them  to  the  companies  issuing  them  for  cancellation,  and 
sent  to  the  plaintiff  the  return  premium  received. 

The  trial  court,  at  the  conclusion  of  the  trial,  directed  a  verdict  in 
favor  of  the  plaintiff  for  $4,708.33  damages,  together  with  interest 
thereon  from  June  1,  1901,  to  the  date  of  the  trial,  making  in  all 
$5,520.80,  to  which  direction  defendant  excepted  and  the  exceptions 
were  ordered  to  be  lieard  in  the  first  instance  by  the  Appellate 
Division. 

I  am  of  the  opinion  that  defendant's  exceptions  were  well  taken. 
Under  the  terms  of  the  contract  the  plaintiff,  according  to  our  deci- 
sion in  action  No.  1,  between  the  same  parties  (102  App.  Div.  520), 
was  obligated  to  furnish  to  the  defendant  at  least  $56,000  insurance 
per  year  and  to  keep  the  same  good  during  the  year,  the  defendant 
paying  therefor  on  demand  four  per  cent  commission,  or  $4  on  each 
$100  insurance.  The  plaintiff  furnished  $50,000  insurance  the  first 
year  and  the  defendant  paid  him  the  $2,000  required ;  $7,500  of 
this  insurance  having  been  canceled  by  the  companies  issuing  it, 
the  plaintiff  was  bound  to  make  the  same  good  by  procuring  other 
insurance,  without  any  further  payment  on  the  pstrt  of  the  defend- 
ant, and  when  ho  procured  this  insurance  he  had  no  right  to  insist, 
as  a  condition  of  his  carrying  out  the  contract,  that  further  commis* 
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sions  be  paid.  He  saw  lit  to  make  such  demand,  liowever,  and 
when  remonstrance  was  made  that  he  had  no  right  to  do  so  under  the 
terms  of  the  contmet,  announced  that  he  would  not  only  insist  upon 
defendant's  paying  the  same,  but  would  also  insist  upon  a  similar 
payment  on  each  $100  of  insurance  thereafter  procured,  even 
though  it  cost  defendant  $100,000  a  year  to  keep  $50,000  insurance 
in  force:  The  defendant  was  thus  placed  in  a  position  of  then 
either  acquiescing  in  the  construction  which  the  plaintiff  put  upon 
the  contract,  or  else,  if  the  contract  were  to  be  so  construed,  repudiat- 
ing it.  It  must  be  remembered  tlie  policies  were  delivered  with  a 
demand  that  the  defendant  pay  an  additional  four  per  cent  com- 
mission on  each  $100  thereof.  Under  such  circumstances,  if  the 
defendant  had  retained  the  policies,  it  might  well  be  doubted 
whether  it  would  not  have  been  obligated  to  pay  the  additional 
amount  claimed,  upon  the  ground  that  a  practical  construction  had 
then  been  placed  upon  the  contract  by  the  parties  to  it.  {NicoU  v. 
Sands,  131  N.  Y.  19,  24;  WooUey  v.  Funke,  121  id.  87;  Lisur- 
ance  Co,  v.  Butcher^  96  U.  S.  269,  273.)  Plaintiff  having  taken 
this  position  and  having  refused  to  recede  thei-efrom,  although 
requested  to  do  so  by  the  defendant,  could  not  maintain  an  action 
to  recover  the  liquidated  damages  specified  in  the  contract,  because 
his  own  act  amounted  to  a  breach  of  it  on  his  part,  which  justified 
the  defendant  in  refusing  to  further  perform. 

There  is  another  view  which  it  seems  to  me  prevented  a  recovery 
by  the  plaintiff.  As  ah-eady  indicated  plaintiff  had  received  $2,000 
for  placing  $50,000  insurance,  which  was  the  ainount  he  was  bound 
to  keep  good  for  one  year.  The  contract  so  provides  and  the 
defendant  was  not  required  to  make  any  further  payment  until  the 
expiration  of  the  year,  which  was  the  10th  of  November,  1901. 
This  action  was  commenced  several  weeks  prior  thereto  and  at  a 
time  when  there  was  nothing  due  to  the  plaintiff  under  the  con- 
tract. If  our  constniction  of  the  contract  be  correct,  viz.,  that  the 
defendant  was  only  obligated  to  pay  $4  on  each  $100  insurance  pro- 
cured, which  the  plaintiff  was  bound  to  keep  in  force  for  one  year, 
then  the  defendant  had  performed  the  contract  on  its  part  so  far  as 
required  until  the  10th  of  November,  1901.  Tiie  fact  that  it 
asserted  on  the  1st  of  June,  1901,  that  it  would  not  make  any 
further  payments  under  the  contract  did  not  put  it  in  default  and 
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give  plaintiff  an  immediate  right  of  action  —  nothing  then  being 
due  —  any  more  tlian  it  would  if  plaintiff  had  held  its  promissory 
note  and  defendant  had  said  in  advance  of  the  time  it  became  due 
that  it  would  not  pay  it  {Burtis  v.  Thompson^  42  N.  Y.  246) ;  in 
other  words,  the  plaintiff  was  not  damaged  until  a  payment  under  the 
contract  was  withheld  after  it  became  due.  Until  that  happened  no 
legal  right  of  the  plaintiff  had  been  violated,  and  by  reason  thereof 
lie  had  sustained  no  damage.  The  action  was  commenced  before 
that  time. 

I  think  the  court  erred  in  directing  a  verdict  for  the  plaintiff  and 
that  defendant's  exceptions  to  such  direction  were  well  taken.  If  I 
am  correct  in  this,  then  it  follows  that  the  exceptions  must  be  sus- 
tained and  a  new  trial  ordered,  with  costs  to  the  defepdant  to  abide 
the  event. 

Van  Brunt,  P.  J.,  Hatch  and  Lauohlin,  JJ.,  concurred ;  Ingra- 
HAM,  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  dissent  from  the  reversal  of  this  judgment.  I  think  upon  the 
conceded  facts  that  the  defendant  repudiated  the  contract  and 
refused  further  to  comply  with  its  provisions  and  that  thereby  the 
plaintiff  became  entitled  to  recover.  The  fact  that  the  plaintiff  had 
made  a  claim  based  upon  an  incorrect  construction  of  the  contract  as  to 
policies  issued  in  place  of  policies  canceled  did  not  justify  the  defend- 
ant in  refusing  to  comply  with  the  contract.  I  do  not  understand 
that  the  '^  defendant  was  thus  placed  in  a  position  of  then  either 
acquiescing  in  the  construction  which  the  plaintiff  put  upon  the  con- 
tract, or  else,  if  the  contract  were  to  be  so  construed,  repudiating 
it."  The  defendant  could  insist  upon  its  construction  of  the  con- 
tract, leaving  the  plaintiff  to  recover  if  he  could  the  price  agreed  to 
for  the  policies  taken  out  in  place  of  those  that  had  been  canceled, 
but  such  a  claim  by  the  plaintiff  did  not,  as  I  view  it,  justify  the 
defendant  in  repudiating  the  contract. 

I  think  the  judgment  should  be  affirmed. 

Exceptions  sustained  and  new  trial  ordered,  costs  to  defendant 
to  abide  event. 
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George  Leask  and  Others,  as  Executors,  etc.,  of  Oliver  W.  Buck- 
ingham, Deceased,  Respondents,  v.  J.  Harvie  Dew,  Appellant. 

Promissory  note  —  what  writing  is  sufficient  <u  a  renunciation  of  tJu  right  to  enforce 
it  —  a  tender  without  offer  of  tlie  money  or  ability  to  produce  it  is  ineffective. 

Where,  after  a  testator's  death,  there  is  found  among  his  papers,  inclosed  in  an 
envelope,  a  promissory  note  payable  to  him  dnd  an  instrument  signed  by  him 
and  addressed  to  his  executors  stating,  "Gentlemen. —  The  enclosed  note  I 
wish  to  be  cancelled  i^  case  of  my  death,  and  if  the  Uw  does  not  allow  it  I 
wish  you  to  notify  my  heirs  that  it  is  my  wish  and  orders,"  such  instrument  is 
not  effective  to  prevent  his  executors  from  enforcing  such  note,  as  it  does  not 
comply  with  section  208  of  the  Negotiable  Instruments  Law  (Laws  of  1897, 
chap.  612)  which  provides:  "  The  holder  may  expressly  renounce  his  rights 
against  any  party  to  the  instrument  before,  at  or  after  its  maturity.  An  abso- 
lute and  unconditional  renunciation  of  his  rights  against  the  principal  debtor 
made  at  or  after  the  maturity  of  the  instrument  discharges  the  instrument. 
But  a  renunciation  does  not  affect  the  rights  of  a  holder  in  due  course  with- 
out notice.  A  renunciation  must  be  in  writing  unless  the  instrument  is  deliv- 
ered up  to  the  person  primarily  liable  thereon." 

Evidence  that  during  the  testator's  lifetime  the  payee  of  the  note  stated  to  the 
testator  that  he  wishcMl  to  pay  the  note,  and  that  the  testator  refused  to  accept 
payment,  stating  that  he  wished  the  payee  to  use  the  money  due  upon  the 
note  for  another  purpose,  does  not  establish  a  tender  sufficient  to  prevent  the 
enforcement  of  the  note,  iu  the  absence  of  testimony  that  the  party  making 
the  alleged  tender  produced  or  could  have  produced  the  money  at  the  time  of 
the  alleged  tender. 

Appeal  by  the  defendant,  J.  Harvie  Dew,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  oiBce  of 
the  clerk  of  the  county  of  New  York  on  the  21st  day  of  Novem- 
ber, 1904,  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  upon  a  promissory  note  given 
by  the  defendant  to  the  plaintiffs'  testator.  The  note  was  dated 
November  23,  1901,  whereby  the  defendant  promised  to  pay  to  the 
order  of  Oliver  W.  Buckingham,  the  testator,  one  year  after  date, 
the  sum  of  $5,000,  with  interest  at  six  per  cent.  Oliver  W.  Buck- 
ingham died  testate  on  the  Slst  day  of  October,  1903,  and  upon  the 
probate  of  his  will  the  plaintiffs  duly  qualified  as  his  executors. 
The  answer  averred  for  separate  and  affirmative  defenses  that  the 
testator  had  canceled  the  said  note  by  an  instrument  in  writing,  and 
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that  after  the  testator's  death  this  defendant  presented  a  claim 
against  the  estate  of  said  deceased  for  $31,500,  which  was  disputed 
by  the  executors ;  that  the  matter  in  controversy  was  finally  sub- 
mitted to  a  referee,  pursuant  to  the  provisions  of  section  2718  of 
the  Code  of  Civil  Procedure,  and  upon  the  trial  of  said  action  the 
defendants  therein  offered  said  note  in  evidence  by  way  of  offset  or 
counterclaim  against  the  claim  of  this  defendant,  who  was  plaintiff 
therein,  and  that  said  action' was  pending  and  undetermined  at  the 
time  of  the  joinder  of  issue. 

Upon  the  trial  of  this  action  the  plaintiffs  proved  the  making  of 
the  note,  the  non-payment  of  which  was  admitted,  except  as  stated 
in  the  answer,  and  rested.  The  defendant  then  offered  proof  that 
after  testator's  death  the  note  in  question  was  found  among  his 
papers,  inclosed  in  an  envelope  together  with  the  following  paper, 
all  in  the  handwriting  of  the  testator,  except  the  signature  of  the 

witness : 

"  New  York,  JVov.  25,  1901. 
"  To  my  Executors  : 

"  Gentlemen. —  The  enclosed  note  1  wish  to  be  cancelled  in  case 
of  my  death,  and  if  the  law  does  not  allow  it  1  wish  you  to  notify 
my  heirs  that  it  is  my  wish  and  orders. 

"  Truly  yours, 
** Witness:  OLIVER  W.  BUCKINGHAM. 

"  Frank  W.  Woglom." 

The  defendant's  wife  testified  that  she  was  present  at  a  time  when 
the  testator  and  her  husband  were  talking  about  the  note  in  ques- 
tion,  and  that  her  husband  said  to  the  testator  that  he  objected  to 
debt  and  wished  to  pay  the  note,  but  Mr.  Buckingham  objected  to 
receiving  it  and  said  that  he  did  not  intend  to  take  it  and  wished  it 
appropriated  by  Dr.  Dew  to  fix  the  house  and  he  positively  refused 
to  take  it.  The  counsel  for  the  defendant  asked  the  plaintiffs  to 
concede  that  the  note  in  question  was  offered  as  an  offset  upon  the 
trial  of  the  claim  of  Dew  against  the  executors,  whereupon  the 
attorney  for  the  plaintiffs  said :  "  I  concede  that  prior  to  the  com- 
mencement of  this  suit  on  the  note  for  $5,000  Dr.  Dew,  the  defend- 
ant, presented  a  claim  against  the  estate  of  Mr.  Buckingham  amount- 
ing to  $31,500,  which,  pursuant  to  the   provisions  of  the  Code, 

d  been  referred  to  Hon.  Henry  E.  Howland,  as  Referee,  and 
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that  on  the  trial  of  said  action  before  the  said  Referee,  the  execu- 
tors introduced  tlie  same  note  whicli  forms  the  subject  of  this  action 
and  pnt  the  same  in  evidence,  but  did  not  assert  the  same  as  a 
coanterelaim."  The  defendant's  counsel  then  said :  "  I  claim  that 
the  note  could  be  used  in  evidence  for  no  other  purpose  than  as  an 
offset  or  counterclaim."  This  is  substantially  all  that  was  shown  in 
regard  to  introducing  the  note  in  evidence  as  an  offset  in  the  other 
action.  Both  actions  were  tried  before  the  same  referee,  who 
reported  for  the  plaintiffs  in  the  action  at  bar,  and  to  his  findings 
of  fact  and  conclusions  of  law  the  defendant  duly  excepted.  In  the 
case  of  Dr.  Dew's  claim  against  the  estate  of  Oliver  W.  Bucking- 
ham the  referee  rendered  a  brief  opinion,  entitled  in  that  case  only, 
which  closes  as  follows :  "  The  note  for  $5,000,  dated  November  23, 
1901,  made  to  the  decedent  by  the  claimant  is  a  valid  and  outstand- 
ing obligation  (Dimon  v.  UTeery,  64  App.  Div.  318)  and  the 
attempted  renunciation  was  ineflFectual."  The  referee  wrote  no 
othbr  opinion  in  this  case. 

John  M,  SeribneTy  for  the  appellant. 

T.  S,  Ormistouj  for  the  respondents. 

Hatch,  J. : 

The  plea  of  tender  is  unavailing,  as  it  was  not  made  to  appear 
that  any  money  was  produced  at  the  time  when  the  tender  was 
claimed  to  have  been  made,  or  that  any  formal  requisites  were 
observed  sufficient  to  make  a  valid  tender.  It  was  said  in  £ddi/  v. 
Davis  (116  N.  Y.  247) :  "  A  tender  imports  not  only  readiness  and 
ability  to  perform,  but  actual  production  of  the  thing  to  be  deliv- 
ered. The  formal  requisite  of  a  tender  may  be  waived,  but  to  estab- 
lish a  waiver  there  must  be  an  existing  capacity  to  perform."  The 
only  thing  disclosed  by  the  evidence  is  that  the  testator  did  not 
intend  to  take  the  money,  and  it  may  be  that  from  such  situation,  if 
it  had  been  made  to  appear  that  the  maker  of  the  note  had  the  ability 
to  perform,  there  could  be  inferred  a  waiver  of  the  formal  requisites, 
but  there  is  no  evidence  to  show  that  he  either  had  the  money  at 
the  time  of  the  tender  ready  to  pay  or  that  he  had  the  means  of 
producing  it  at  the  time.  The  tender  of  payment  did  not  discharge 
the  debt  and  the  mere  expression  by  the  testator  that  he  desired 
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the  money  to  be  used  for  other  purposes  and  did  not  intend  to  take 
it  in  discharge  of  the  note  worked  no  estoppel  upon  him  to  subse- 
quently change  his  mind  and  demand  payment  of  it.  Consequently 
the  tender  had  no  effect  upon  the  note  and  it  remained  a  subsisting 
obligation. 

So  far  as  the  plea  of  the  discharge  of  the  note,  by  way  of  counter- 
claim to  the  defendant's  claim  made  against  tlie  estate  of  the  testa- 
tor is  concerned,  it  is  sufficient  to  say  that  it  was  not  used  as  a  coun- 
terclaim in  that  proceeding,  but  simply  as  evidence  in  rebuttal  of 
the  defendant's  claim.  As  such  it  was  competent  for  the  purpose 
of  showing  an  indebtedness  of  the  defendant  to  the  testator  which 
might,  dependent  upon  circumstances,  tend  to  rebut  the  inference 
that  tliere  was  a  large  indebtedness  in  favor  of  the  defendant  against 
tlie  testator,  as  the  former's  liability  upon  thepromissory  note  might 
be  entirely  inconsistent  with  the  existence  of  a  large  claim  in  his 
favor  against  the  testator.  But  whether  it  had  great  or  little  pro- 
bative force  is  not  of  consequence,  as  it  appears  not  to  have  been 
used  as  an  offset  or  counterclaim  to  the  defendant's  demand,  and, 
consequently,  it  waa  not  discharged  by  any  judgment  or  determina- 
tion had  in  that  proceeding. 

This  brings  us  to  the  main  question  in  the  case,  the  construction 
of  the  written  declaration  of  the  testator,  which  was  found  in  the 
envelope  which  contained  t!ie  note  after  his  death.  It  is  probably 
true  that  this  declaration  was  sufficient  to  discharge  defendant's 
obligation  upon  the  promissory  note  within  the  authority  of  Wekett 
V.  liahy  (2  J3ro.  P.  C.  [2d  ed.]  386).  The  declaration  therein  was 
made  a  few  days  before  the  death  of  the  testator  in  these  words : 
"  I  have  Kaby's  bond  which  I  keep  ;  I  don't  deliver  it  up,  for  I  may 
live  to  want  it  more  than  he  ;  but  when  I  die  he  shall  have  it,  he 
shall  not  be  asked  or  troubled  for  it."  Suit  having  been  brought 
upon  the  bond  it  was  ordered  to  be  delivered  up  and  canceled,  and 
such  decision  was  affirmed  by  the  High  Court  of  Parliament  upon 
appeal.  The  declaration  in  the  present  case  is  in  one  view  stronger 
than  the  deolaratioUr  in  that  case,  for  therein  there  was  the  express 
intention  of  tlie  testa  or  to  keep  the  bond  as  a  subsisting  obligation 
against  Raby  and  it  was  not  to  be  enforced  save  in  the  event  of  his 
death,  when  the  declaration  was  to  take  effect.  In  the  writing 
under  consideratioji  in  this  case  there  is  no  such  expression  in  terras. 
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A  similar  doctrine  Vas  announced  in  Brinokerhoff  v.  Lawrence 
(2  Sandf.  Ch.  442).  Therein  the  Raby  case  is  cited  with  approval. 
The  declaration  therein  was  like  the  present,  limited  in  its  operative 
force  to  events  which  might  happen  subsequently  to  the  death  of  the 
declarant.  These  cases  applied  the  common-law  rule,  and  while  they 
are  authoritative  declarations  of  the  effect  of  this  instrument  at  com- 
mon law,  they  are  not  controlling  in  its  construction  at  the  present 
time  for  the  reason  that  the  force  and  effect  of  an  instrument  of 
renunciation  is  now  governed  by  the  provisions  of  section  203  of  the 
Negotiable  Instruments  Law  (Laws  of  1897,  chap.  612).  It  reads  : 
"  The  holder  may  expressly  renounce  his  rights  against  any  party  to 
'  the  instrument  before,  at  or  after  its  maturity.  An  absolute  and 
unconditional  renunciation  of  his  rights  against  the  principal  debtor 
made  at  or  after  the  maturity  of  the  instrument  discharges  the 
instrument.  But  a  renunciation  does  not  affect  the  rights  of  a 
holder  in*  due  course  without  notice.  A  renunciation  must  be  in 
writing  unless  the  instrument  is  delivered  up  to  the  person  primarily 
liable  thereon." 

This  statute  was  taken  from  an  act  passed  by  the  British  Parlia- 
ment in  1882,  known  as  the  Bills  of  Exchange  Act  (45  &  46 
Vict.  chap.  61,  §  62).  It  has  been  quite  generally  adopted  in  vari- 
ous States  of  the  American  Union.     Its  provisions  are  as  follows : 

"(1)  When  the  holder  of  a  bill  at  or  after  its  maturity  absolutely 
and  unconditionally  renounces  his  rights  against  the  acceptor,  the 
bill  is  discharged. 

"  The  i*enunciation  must  be  in  writing,  unless  the  bill  is  delivered 
up  to  the  acceptor. 

"  (2)  The  liabilities  of  any  party  to  a  bill  may  in  like  manner  be 
renounced  by  the  holder  before,  at,  or  after  its  maturity ;  but  nothing 
in  this  section  shall  affect  the  rights  of  a  holder  in  due  course  with- 
out notice  of  the  renunciation." 

It  is  readily  seen  that  these  two  statutes  in  character  and  import 
are  alike.  The  only  difference  is  change  in  the  form  of  phraseology, 
but  it  affects  neither  the  sense  nor  the  construction.  A  single  case 
has  arisen  in  England  under  the  provisions  of  tiiis  statute  {Matter 
of  George,  L.  R.  44  Ch.  Div.  627,  decided  m  1890).  Therein  it 
appeared  that  the  testator  desired  to  have  destroyed  a  note  for 
£2,000,  given  by  Mrs.  Francis.     Search  was  made  for  the  same 
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tliat  it  might  be  destroyed,  but  it  could  not'  be  found.  At  the 
instance  of  the  decedent,  the  nurse  in  attendance  upon  him  wrote 
at  his  dictation  :  "  30th  August,  1889.  It  is  by  Mr.  George's  dying 
wish  that  the  cheque  (sic)  for  £2,000  money  lent  to  Mrs.  Fmncis  be 
destroyed  as  soon  as  found."  The  nurse  added  to  this  declaration 
the  words :  "  Mr.  George  is  perfectly  conscious  and  in  his  Bound 
mind.  (Signed,  Nurse  T.)"  This  transaction  took  place  two  or 
three  hours  before  death.  The  testator  therein  left  a  will,  in  which 
he  bequeathed  to  Mrs.  Francis,  his  niece,  the  sum  of  £6,000.  The 
executors  of  the  will  declined  to  pay  the  bequest  in  full,  and  there- 
upon the  legatee  brought  an  action  to  determine  the  question  as  to 
whether  the  promissory  note  had  been  duly  canceled.  The  court, 
under  the  provisions  of  the  statute  above  quoted,  determined  that 
the  renunciation  was  insufficient  to  discharge  the  note.  Upon  the 
case  there  presented  I  should  be  disposed  to  hold  that  it  amounted, 
within  the  terms  of  the  act,  to  an  unconditional  renunciation  of  the 
rights  of  the  testator  against  the  maker  of  the  note.  The  expression 
ihat  it  was  the  testator's  wish  that  it  be  destroyed  would  seem  to 
'.constitute  an  announced  declaration  to  destroy  the  instrument,  and 
3A  such  it  was  a  clear  expression  of  a  renunciation  of  his  rights  to 
.enforce  it.  In  the  declaration  of  renunciation  it  is  stronger  than 
\the  instrument  relied  upon  in  the  present  case. 

There  is  some  obscurity  in  the  provisions  of  our  statute.  In  its 
1st  sentence  it  provides  for  the  renunciation  of  the  rights  of  the 
holder  against  any  party  to  the  instrument  which  may  be  made 
before,  at  or  after  its  maturity.  In  the  2d  sentence  it  provides 
for  an  absolute  and  unconditional  renunciation  of  the  rights  of  the 
holder  against  the  principal  debtor  at  or  after  the  maturity  of  the 
instrument,  which  discharges  the  instrument.  The  1st  relates  to 
the  party ;  the  2d  to  the  instrument.  It  is  somewhat  difficult 
to  see  how  there  could  be  an  absolute  discharge  of  a  party  to  an 
instrument  without  discharging  the  instmment  as  an  obligation  so  far 
as  he  is  concerned.  We  do  not  clearly  perceive  why  this  distinction 
should  have  been  made.  It  is  immaterial,  however,  to  the  rights  of 
the  parties  to  the  present  action.  The  instrument  of  renunciation 
contains  no  express  declaration  of  the  testator  to  renounce  his 
rights  in  the  note  against  the  party,  or  of  his  right  to  enforce  it  as  a 
subsisting  obligation.     The  expression  is :  "I  wish  (the  note)  to  be 
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cancelled  in  case  of  my  death."  Thei*e  is  nothing  in  these  words 
which  can  be  construed  as  expressing  a  renanciation  of  any  rights, 
either  against  the  party  or  upon  the  instrument.  Had  it  been 
deUvered  to  the  defendant  during  the  Ufetime  of  the  testator  it 
wonld  not  have  prechided  the  latter  at  any  time  upon  maturity  from 
enforcing  the  note.  There  is  nothing  indicating  an  intent  upon  his 
part  not  to  enforce  it  during  his  lifetime.  There  was  no  delivery  of 
it  to  anybody,  and  while  doubtless  it  was  sufHciently  authenticated 
to  accomplish  a  renunciation,  it  had  no  operative  effect  whatever, 
as  it  did  not  fall  within  the  statute  or  comply  with  its  terms. 

In  principle,  the  question  raised  by  this  case  has  been  decided  by 
this  court.  {Dimon  v.  Keery^  54  App.  Div.  318.)  Therein  the 
plaintiff's  intestate  loaned  to  the  defendant  a  sum  of  money,  taking 
her  promissory  note  in  writing,  wherein  she  agreed  to  pay  t)ie  same, 
with  interest,  on  demand.  At  the  time  the  note  was  delivered  the 
testator  indorsed  thereon  the  words :  "  At  my  death  the  above  note 
becomes  null  and  void.  Stephen  C.  Dimon."  Dimon  continued  to 
retain  possession  of  the  note  and  the  defendant  paid  interest 
thereon,  but  no  principal.  Dimon  died  about  three  years  after  the 
execution  and  delivery  of  the  note.  In  an  action  to  enforce  the 
same  by  his  administrator  the  defendant  was  held  liable  thereon,  a^ 
the  indorsement  was  a  mere  declaration  by  the  payee  of  the  note  as 
to  his  intention  concerning  it,  but  that  it  was  insufficient  as  consti- 
tuting either  a  gift  of  money  or  an  agreement  to  discharge  it  as  an 
obligation.  The  court  therein  did  not  discuss  the  statute  which 
is  here  the  subject  of  consideration.  It  is  manifest,  however,  that 
the  declaration  indorsed  upon  the  note  was  not  a  renunciation 
of  the  liability  of  the  maker  during  the  lifetime  of  the  deceased, 
or  of  any  renunciation  of  the  obligation  of  the  instrument,  and  as 
it  did  not  constitute  a  gift  or  an  agreement,  it  neither  fell  within 
the  terms  of  the  statute  nor  exempted  the  defendant  for  either 
reason  from  liability  thereon.  In  the  instrument  relied  upon  in  this 
case,  so  far  as  the  direction  for  cancellation  in  the  event  of  death 
and  a  command  to  his  heirs  to  obey  his  wish  and  follow  his  orders, 
the  language  is  no  stronger  than  the  indorsement  upon  the  back  of 
the  note  in  the  Dimon  case.  Nor  is  it  as  strong,  because  the  lan- 
guage there  used  was  a  declaration  that  the  note  at  death  ^^  becomes 
null  and  void."     Here  there  is  simply  the  expression  of  a  wish  to 
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have  it  canceled  and  a  direction  to  the  heirs  to  obey  the  wisli,  con- 
sequently the  Dinion  case  becomes  a  dii'ect  and  controlling  author- 
ity in  the  disposition  of  this  controversy.  As  there  was  no  valid 
renunciation  of  the  right  of  the  testator  to  enforce  the  note  against 
the  party,  or  of  renunciation  from  liability  upon  the  instrument,  and 
as  nothing  contained  in  the  declaration  otherwise  operates  to  relieve 
the  defendant  from  liability,  it  follows  that  the  note  remains  a  valid 
and  subsisting  obligation. 

The  judgment  enforcing  it  should,  therefore,  be  affirmed,  with 
costs. 

Van   Brunt,   P.  J.,  O'Brien,  Ingraham  and   Laughlin,  J  J., 
concurred. 

Judgment  affirmed,  with  costs. 


Leila  H.  B.  Kissam,  Appellant,  v.  Grant  Squires,  Bespondent. 

Attorney  and  client  —  transactions  between  persons  standing  in  eonfldential  rela- 
tions toiU  be  scrutinized  with  extreme  vigilance  —  what  is  essential  to  a  valid  con- 
firmation thereof. 

Where  persons  standing  in  a  confidential  relation  make  bargains  with  or  receive 
benefits  from  the  persons  for  whom  they  are  counsel,  attorney,  agent  or  trus- 
tee, the  transaction  is  scrutinized  with  extreme  vigilance  and  regarded  with 
the  utmost  jealousy.  The  clearest  evidence  is  required  that  there  was  no 
fraud,  influence  or  mistake;  that  the  transaction  was  perfectly  understood  by 
the  weaker  party;  and,  usually,  evidence  is  required  that  a  third  and  disinter- 
ested person  advised  such  party  of  all  his  rights.  The  presumption  is  against 
the  propriety  of  the  transaction,  and  the  onus  of  establishing  the  gift  or  bar- 
gain to  have  been  fair,  voluntary  and  well  understood  rests  upon  the  claimant, 
and  this  is  in  addition  to  the  evidence  to  be  derived  from  the  execution 
of  the  instrument  conveying  or  assigning  the  property. 

A  confirmation  must  be  a  solemn  and  deliberate  act  —  not,  for  instance,  fished 
out  from  some  expressions  in  a  letter.  The  court  will  watch  it  with  the 
utmost  strictness  and  will  not  allow  it  to  stand  but  on  the  very  clearest  evi- 
dence. The  cestui  que  trust  must  be  honestly  made  acquainted  with  the  mate- 
rial circumstances  of  the  case.  The  confirming  party  must  not  be  ignorant  of 
the  law;  that  is,  he  must  be  aware  that  the  transaction  confirmed  is  of  such  a 
character  that  he  could  impeach  it  in  a  court  of  equity. 

In  an  action  brought  by  a  client  against  her  attorney  to  compel  him  to  account 
for  money  which  she  had  paid  to  him  for  the  purpose  of  having  it  invested  in 
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real  estate  mortgages,  and  which  had  been  lost,  owing  to  the  fact  that  the 
attorney  did  not  exercise  reasonable  diligence  nnd  such  care  and  skill  as  is 
ordinarily  possessed  by  persons  of  common  capacity  engaged  in  the  same  blisi- 
ness,  the  court  will  not  give  effect  to  an  instrument  executed  by  the  client  ta 
the  attorney  in  which  she  ratified  his  acts  in  her  behalf  and  released  him  from 
all  liability  in  respect  thereto,  unless  it  appears  that  the  client  knew  and  fully 
understood  the  entire  transaction  and  the  extent  of  her  legal  rights  in  the 
premises. 
0*Bribn,  J.,  dissented. 

Appeal  by  the  plaintiff,  Leila  H.  B.  Kissani,  from  a  judgment  of 
tlie  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  tlie  county  of  New  York  on  the  3d  day  of  September^ 
1903,  upon  the  report  of  a  referee. 

This  action  was  brought  by  a  client  against  an  attorney  to  compel 
him  to  account  to  her  for  money  which  she  had  paid  to  him  for  the 
purpose'  of  having  him  safely  invest  it  in  six  per  cent  real  estate 
mortgages  in  the  city  of  New  York.  The  referee,  upon  the  rendi- 
tion of  the  defendant's  account,  found  that  there  was  nothing  witU 
which  the  defendant  was  chargeable.  Upon  the  trial  it  was  proven 
that  the  plaintiff  paid  over  to  the  defendant  various  sums  of  money 
which  lie  invested  for  her  in  different  real  estate  mortgages,  all  of 
which  the  plaintiff  claimed  had  been  so  carelessly  and  negligently 
invested  by  him,  upon  whom  she  relied  and  whom  she  trusted 
implicitly,  tliat  he  was  chargeable  to  her  with  the  amount  which  she 
had  lost  upon  each  one.  Upon  this  appeal,  however,  the  plaintiff  ques- 
tions the  finding  of  the  referee  in  but  one  of  these  transactions,  which 
was  the  loan  to  Emma  L.  Bartlett  and  Homer  N.  Bartlett,  and  the  sub- 
sequent transfer  of  the  mortgaged  property  to  the  plaintiff  and  the 
subsequent  exchange  of  tliat  property  for  the  premises  known  as 
No.  304  "West  One  Hundred  and  Sixteenth  street.  The  plaintiff 
and  defendant  were  close  personal  friends,  having  been  acquainted 
for  many  years,  the  defendant  having  studied  law  in  the  oflBce  of 
plaintiff's  father.  In  the  fall  of  1896  he  drew  the  plaintiff's  will^ 
and  shortly  after  that  time  there  commenced  a  series  of  con  versa* 
tions  between  them  as?  to  the  advisability  of  her  selling  some  of  the 
securities  which  had  been  left  to  her  by  her  father  at  the  time  of 
his  death,  which  securities  were  drawing  four  or  five  per  cent  per 
annum,  and  investing  the  proceeds  in  loans  secured  by  mortgagee 
on  real  estate  at  the  rate  of  six  per  cent.     There  is  no  question  but 
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that  the  defendant  strongly  advised  this,  and  finally  it  was  done. 
The  plaintiff  sold  at  various  times  securities  to  the  amount  of  $30,900, 
which  defendant  invested  for  her  in  real  estate  mortgages.  In 
making  these  investments  tlie  plaintiff  relied  upon  the  judgment 
of  the  defendant.  In  September  the  defendant  wrote  the  plaintiiT, 
who  was  then  in  New  York  city,  inclosing  a  few  "  applications," 
with  the  remark  that  "  I  have  inspected  the  properties  and  approve 
of  them  as  a  safe  investment  for  your  money,  although  I  shall  make 
an  effort  to  reduce  the  amount  in  each  case  so  as  to  make  the  mar- 
gin of  equity  as  large  as  possible  in  your  favor.  As  you  know,  I 
dislike  to  loan  more  than  60^  of  the  value  even  at  the  Q%  rate  which 
you  require."  To  this  the  plaintiff  replied :  "  If  you  think  test  I 
shall  be  glad  to  put  the  amount  into  these  mortgages.  *  *  ♦  I 
rely  entirely  upon  your  judgment  in  the  matter."  One  of  the  appli- 
cations above  referred  to  was  that  of  Homer  N.  Bartlett  for  a  loan 
of  $10,600,  to  be  secured  by  a  first  mortgage  on  the  premises  known 
as  No.  236  West  One  Hundred  and  Thirty-second  street  in  the  city 
of  New  York,  which  the  application  stated  was  worth  between 
$16,000  and  $18,000.  On  September  28,  1897,  the  defendant  noti- 
fied the  plaintiff  that  he  had  agreed  to  make  a  loan  of  $11,000,  with 
the  explanation  :  "  I  found  I  could  not  secure  it  for  $10,600  and  I 
deemed  there  was  no  hazard  in  investing  $500  more  than  I  first 
wrote  you  that  I  should  in  view  of  the  fact  that  he  was  likely  to  get 
the  sum  he  wanted,  $11,000,  from  some  bank  or  some  estate  unless 
I  had  finally  come  to  his  figures."  The  loan  was  accordingly  made  to 
the  Bartletts  on  or  about  the  1st  day  of  October,  1897.  The  reason 
for  raising  the  amount  of  the  loan  $500  was  because  the  Bartletts 
liad  not  sufficient  means  to  pay  the  charges  and  liens  which  had 
accrued  against  their  property,  and  sought  a  new  loan  for  that  pur- 
pose. It  appeared  upon  the  trial  tliat  at  the  time  this  loan -was  made 
there  were  already  mortgages  for  $10,000  upon  the  premises,  upon 
which  the  interest  was  overdue  and  unpaid,  and  the  second  of  these 
mortgages  was  then  in  process  of  foreclosure,  atid  taxes  and  water 
rents  for  the  previous  year  were  still  unpaid.  The  defendant  testified 
that  before  making  the  loan  he  had  received  the  opinions  of  two  men, 
one  William  H.  Blackwell,  a  real  estate  dealer,  who  had  appraised  the 
property  at  $16,000,  and  the  other  a  Mr.  A.  P.  Jersey,  who  owned 
the  adjoining  premises,  who  valued  the  house  at  $15,000.     It  was 
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afterwards  proven  by  the  plaintiff  that  Black  well  had  died  in  Novem- 
ber, 1895,  nearly  two  years  before  tlie  alleged  appraisal  was  said  to 
have  been  made,  and  Mr.  Jersey  denied  ever  having  told  the  defend- 
ant that  the  property  was  worth  $15,000.  The  plaintiff  called  two 
expert  witnesses,  one  of  whom  testified  that  the  property  was  worth 
$11,500  in  1897,  and  the  other  $11,750.  The  defendant  offered  no 
evidence  in  contradiction  of  this,  and  it  appeared  that  daring  the 
months  of  May  and  June,  1900,  when  he  attempted  to  sell  the  prop- 
erty, he  was  unable  to  obtain  even  the  sum  of  $11,000.  The  Bart- 
letts  paid  only  one  year's  interest  on  this  loan  and  then  defaulted. 
A  few  days  after  such  default  the  defendant  called  upon  Mr.  Bart- 
lett,  who  told  him  of  his  inability  to  pay  and  that  his  inability 
would  probably  continue.  Immediately  thereafter  the  defendant 
filed  a  lis  pendens  and  commenced  the  foreclosure  of  the  mortgage 
in  the  plaintiff's  name,  verifying  the  complaint  himself,  the  plaintiff 
at  that  time  being  in  Europe.  This  foreclosure  was  not  brought  to 
a  sale,  for  on  or  about  May  13,  1899,  the  Bartletts  deeded  the  prem- 
ises to  the  plaintiff  upon  a  written  agreement  executed  by  the 
defendant  that  the  property  should  be  sold  and  the  proceeds  in 
excess  of  $11,750  should  be  repaid  to  the  Bartletts.  The  plaintiff 
had  given  the  defendant  a  full  power  of  attorney,  investing  him 
with  authority  to  look  after  her  financial  affairs  upon  her  departure 
for  Europe  in  June,  1899,  where  she  remained  until  April,  1901. 
He  endeavored  to  sell  the  premises,  but  could  not  get  sufficient  to 
repay  the  amount  of  the  plaintiff's  loan,  principal  and  interest.  On 
May  17,  1900,  the  defendant  wrote  the  plaintiff,  saying :  "  I  had  an 
offer'of  exchange  of  the  132nd  street  house  which  I  am  going  to 
look  up  to-day  or  to-morrow  to  see  if  it  is  worth  recommending  you 
to  accept."  Nothing  further  was  said  about  such  exchange  until 
the  19th  day  of  June,  1900,  when  the  defendant  conveyed  the 
premises  No.  236  West  One  Hundred  and  Thirty-second  street  to 
one  Eliza  Murphy  in  exchange  for  the  property  known  as  304  West 
One  Hundred  and  Sixteenth  street,  and  took  a  purchase-money  mort- 
gage upon  the  One  Hundred  and  Thirty-second  street  property  of 
$8,000  at  five  per  cent.  News  of  this  transaction  he  conveyed  to 
the  plaintiff  in  a  letter  written  the  same  day,  in  which  he  described 
the  newly  acquired  premises  as  a  five-story  single  apartment  house 
in  which  there  was  an  equity  of  from  $2,500  to  $3,000  above  the 
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mortgage  thereon.     This  apartment  never  paid  running  expenses^ 

and  when  the  plaintiff  returned  from  Europe  about  April  20,  1901^ 

the  amount  she  had  expended  thereon  in  excess  of  the  rents  received 

was  $1,14:5.35.     After  her  return  from  Europe  she  called  at  the 

defendant's  office,  and  during  a  long  conversation  he  explained  to 

her  about  all  the  various  transactions,  and  defendant  testified  that 

she  told  him  she  approved  of  all  his  transactions  and  he  asked  her 

to  give  him  a  written  statement  to  that  effect,  which  she  consented 

to  do,  whereupon  defendant  dictated  ^he  following  statement  to  his 

stenographer,  which  he  testified  Mi*s.  Kissam  signed  in  his  presence^ 

no  other  person  being  present : 

"New  York,  May  2,  1901. 
"  Grant  Squires  : 

"  I  hereby  approve  and  confirm  all  that  you  have  done  for  me, 
Leila  H.  B.  Kissam,  or  in  my  name  during  the  last  two  years,  and 
more  particularly ^all  transactions  and  proceedings  taken  to  foreclose 
the  Bartlett  mortgage  procuring  me  title  to  236  West  132nd  Street, 
exchanging  the  same  last  June  for  No.  304  West  116th  Street,  subject 
to  $16,500  mortgage,  and  also  all  acts  done  by  yon  and  by  Stephen 
G.  Thomas  and  Francis  R.  Foraker,  to  secure  and  protect  my  invest- 
ments made  through  Frederick  C.  Dexter.  And  I  agree  to  save 
yourself  and  said  Thomas  and  Foraker  harmless  of  any  and  all 
claims,  cost  or  damage  growing  out  of  any  proceedings  connected 
with  any  of  the  several  aforesaid  matters. 

"LEILA  H.  KISSAM." 

The  plaintiff  testified  that  she  never  signed  such  paper,  and  that 
she  never  told  the  defendant  that  she  approved  of  his  acts,  but  she 
stated  that  on  the  Ist  day  of  May,  1901,  she  was  at  the  defendant's 
office,  and  that  she  knew  the  date  by  reason  of  a  check  which  she 
gave  on  the  same  day ;  that  at  that  time  she  had  a  conversation 
with  the  defendant,  but  that  he  did  not  tell  her  in  detail  about  the 
property  on  One  Hundred  and  Sixteenth  street,  only  telling  her 
that  it  was  not  paying  expenses.  Under  his  advice,  she  con- 
tinued to  carry  the  One  Hundred  and  Sixteenth  street  property 
until  the  19th  of  December,  1901,  when  an  action  having  been 
started  to  foreclose  the  mortgage  thereon,  she  conveyed  the  same, 
upon  the  defendant's  advice,  to  the  mortgagee  for  the  sum  of  $145, 

The   referee  found    that    the   income   received    from   No.   304 
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West  One  Hundred  and  Sixteenth  street  was  inadequate  to  main- 
tain said  premises  and  pay  the  taxes  and  interest  on  the  mort- 
gage thereon ;  that  by  reason  of  the  exchange  of  the  two  proj)- 
erties  as  aforesaid,  the  plaintiff  suffered  damage  in  the  sum  of 
$5,279.49 ;  that  the  plaintiff  did  execute  the  instrument  of  approval 
above  set  forth,  and  that  with  full  knowledge  of  the  situation 
from  time  to  time  by  act,  word  and  writing,  other  than  the  said 
instrument,  expressed  her  satisfaction  with  and  appreciation  of 
the  acts  and  doings  of  the  defendant  in  regard  to  the  matters 
and  things  forming  the  subject-matter  of  this  action.  Upon  the 
facts  thus  found  by  him,  he  decided  as  matter  of  law :  "  That  in 
regard  to  the  exchange  of  the  premises  No.  236  West  132nd  Street 
for  the  premises  No.  304  West  116th  Street,  the  latter  being  sub- 
ject to  a  mortgage  for  sixteen  thousand  five  hundred  dollars,  the 
defendant  did  not  exercise  a  reasonable  diligence  or  such  care  or  skill 
as  is  ordinarily  possessed  by  persons  of  common  capacity  engaged 
in  the  same  business.  *  *  *  That  the  plaintiff  duly  ratified  the 
acts  and  doings  of  the  defendant  in  regard  to  the  making  of  the 
Bartlett  loan  "  and  the  subsequent  exchange  of  the  said  mortgaged 
premises  236  West  One  Hundred  and  Thirty-second  street  for  the 
premises  304  AVest  One  Hundred  and  Sixteenth  street. 

Edmonds  Putney^  for  the  appellant. 

Gerrit  Smithy  for  the  respondent. 

Hatch,  J. : 

The  finding  that  ^'  the  defendant  did  not  exercise  a  reasonable  dili- 
gence or  such  care  or  skill  as  is  ordinarily  possessed  by  persons  of 
common  capacity  engaged  in  the  same  business,"  required  as  a  legal 
conclusion  that  the  defendant  should  be  charged  with  the  amount 
of  the  loss  on  the  Bartlett  loans.  The  learned  referee  concluded, 
however,  that  the  instrument  signed  by  the  plaintiff  was  a  ratification 
of  the  defendant's  acts  in  connection  with  this  loan,  and  consequently 
released  him  from  the  effect  of  his  negligence  in  that  transac- 
tion. The  proof  is  abundant  to  show  that  the  plaintiff  relied  entirely 
upon  the  judgment  and  fidelity  of  the  defendant  in  intrusting  to 
him  her  money  for  purposes  of  investment.  He  assumed  to  know 
the  values  of  the  respective  properties  in  which  he  invested  her 
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money,  and  he  also  knew  that  slie  relied  thereon.  At  the  time  the 
instrument  of  ratification  was  signed,  it  does  not  appear  tliat  she 
liad  full  knowledge  upon  the  subject  of  the  Bartlctt  loan.  It  ia 
true  that  the  defendant  testified  that  he  told  her  generally  concern- 
ing the  transaction.  He  does  not,  however,  say  that  he  informed 
her  that  he  had  loaned  the  money  to  Bartlett  upon  insufficient 
security  for  its  safe  protection.  In  respect  to  the  conversation,  liia 
statement  is,  in  general  terms,  that  he  explained  all  of  the  transac- 
tions to  her  and  that  she  expressed  satisfaction  therewith.  The 
defendant  says :  "  I  then  asked  her  to  give  me  something  to  show* 
her  satisfaction  with  what  I  had  done  during  her  absence,  especially 
as  the  holders.''  At  this  point  he  was  interrupted  by  the  presenta- 
tion of  a  paper  and  made  no  further  statement  concerning  it,  aside 
from  the  fact  that  he  dictated  a  statement  to  the  stenographer  who 
took  it  down  on  the  machine.  An  examination  of  the  paper  itself 
shows  that  it  was  something  more  than  a  satisfaction  and  an  approval 
of  his  transactions,  as  among  its  provisions  is  the  following :  "  And 
I  agree  to  save  yourself  and  said  Thomas  and  Foraker  harmless  of 
any  and  all  claims,  cost  or  damage  growing  out  of  any  proceedings 
connected  with  any  of  the  several  aforesaid  matters."  It  is  quite 
evident  from  the  language  of  this  document  that  the  defendant  was 
anxious  not  only  to  procure  an  expression  of  satisfaction,  but  tlie 
execution  of  such  a  paper  as  would  hold  him  harmless  from  all  his 
acts. 

The  rule  governing  dealings  in  such  relation  has  been  announced 
in  the  law  in  no  uncertain  terms.  Tlius  it  was  said  in  Neahit  v. 
Lockman  (34  N.  Y.  167) :  "Where  persons  standing  in  a  confiden- 
tial relation,  make  bargains  wuth  or  receive  benefits  from  the  persons 
for  whom  they  are  counsel,  attorney,  agent  or  trustee,  the  transaction 
is  scrutinized  with  the  extremest  vigilance  and  regarded  with  the 
utmost  jealousy.  The  clearest  evidence  is  required  that  there  was  no 
fraud,  influence  or  mistake;  that  the  transaction  was  perfectly  under- 
stood by  the  weaker  party ;  and,  usually,  evidence  is  required  that  a 
third  and  disinterested  person  advised  such  party  of  all  his  rights. 
The  presumption  is  against  the  propriety  of  the  transaction,  and  the 
onus  of  establishing  the  gift  or  bargain  to  have  been  fair,  voluntary 
and  well  understood,  rests  upon  the  party  claiming,  and  this,  in 
addition  to  the  evidence  to  be  derived  from  the  execution  of  the 
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instruineiit  conveying  or  assigning  the  property."  This  case  was 
approved  and  the  same  rule  reiterated  in  Barnard  v.  Gantz  (140 
N.  Y.  249).  In  New  York  Life  Ins.  <&  Trvst  Co,  v.  Kane  (17  App. 
Div.  542)  this  conrt  said :  "  The  principles  applicable  to  ratification 
and  acquiescence  are  well  stated  hi  Adair  v.  Brimmer  (74  N.  Y. 
539).  And  in  Cumberland  Coal  <&  Iron  Co.  v.  SJierman  (30  Barb. 
575)  it  is  said  :  '  *  *  *  The  confirmation  must  be  a  solemn  and 
deliberate  act  —  not,  for  instance,  fished  out  from  some  expi-essions 
in  a  letter ' -^  that  the  court  will  watch  it  with  the  utmost  strictness 
and  will  not  allow  it  to  stand  but  on  the  very  clearest  evidence ; 
that  the  cestui  que  trust  must  be  honestly  made  acquainted  with  the 
material  circumstances  of  the  case  — '  The  confirming  party  must 
not  be  ignorant  of  the  law;  that  is,  he  must  be  aware  that  the 
transaction  is  of  such  a  character  that  he  could  impeach  it  in  a  court 
of  equity.*' "  A  similar  rule  is  announced  in  Whitney  v.  Martins 
(88  N.  Y.  635). 

Applying  these  rules  to  this  case  and  considering  the  finding  of 
the  referee  in  connection  with  the  evidence  in  the  case,  we  are  of 
opinion  that  this  transaction  did  not  operate  as  a  ratification  of  the 
defendant's  acts  and  as  a  release  from  his  liability  to  her  for  his 
negligent  acts.  It  must  be  made  to  appear  that  she  knew  and  fully 
understood  the  entire  transaction,  and  what  her  legal  rights  were  in 
the  premises,  before  force  will  be  given  to  the  ratification  and 
release. 

These  views  lead  us  to  the  conclusion  that  the  judgment  should 
be  reversed  and  a  new  trial  ordered  before  another  referee,  witli 
costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Ingraham  and  Lauqhlin,  JJ.,  concurred ; 
O'Brien,  J.,  dissented. 

Judgment  reversed,  new  trial  ordered  before  another  referee, 
costs  to  appellant  to  abide  event. 
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Beadleston  &  WoERz,  Appellant,  v.  Charles  R.  Fukker, 

Respondent. 

Pleading  —  what  answer  doe*  not  allege  fraud  and  misrepresentation  inducing  the 
execution  of  a  mortgage  —  a  biU  of  particulars  is  7Uft  available  in  its  support — 
oral  etidence  varying  recitals  in  a  mortgage,  held  to  be  incompetent. 

In  an  action  brought  to  recover  a  judgment  for  a  deficiency  arising  upon  a  sale 
under  the  foreclosure  of  a  purchase-money  chatt-el  mortgage,  covering  prop- 
erty alleged  to  have  been  sold  by  the  plaintiff  to  the  defendant,  the  answer 
denied  the  sale  of  the  property  by  the  plaintiff  to  the  defendant,  and  for  an 
affirmative  defense  alleged  that  the  chattel  mortgage  "was  procured  to  be 
signed  and  executed  by  the  defendant  by  means  of  fraudulent  and  false  repre- 
sentations of  the  plaintiff,  its  agents  and  servants,  made  to  him,  the  said 
defendant,  at  the  time  of  the  execution  of  said  chattel  mortgage  by  the  plain- 
tiff, its  agents  and  servants,  as  aforesaid.'* 

Upon  the  trial  the  defendant,  over  the  plaintiff's  objection  that  its  purpose  was 
to  vary  the  agreement  contained  in  the  chattel  mortgage,  and  also  upon  the 
ground  that  the  answer  was  insufficient  to  authorize  proof  of  fraud  or  misrep- 
resentation in  procuring  the  execution  of  the  chattel  mortgage,  was  permitted 
to  give  evidence  tending  to  show  that  the  plaintiff's  agent  represented  the 
mortgage  to  be  a  conditional  sale  of  the  property  which  was  to  be  defeated  in 
case  the  defendant  did  not  remain  in  the  possession  of  the  property  or  in  the 
event  that  he  purchased  beer  from  any  other  person  than  the  plaintiff. 

Held,  that  the  evidence  in  question  was  inadmissible  for  each  of  the  reasons  speci- 
fied in  the  plaintiff's  objection; 

That  the  averments  of  the  answer  were  insufficient  to  present  the  issue  of  fraud 
and  misrepresentation  in  procuring  the  execution  of  the  mortgage,  and  that 
the  defendant  could  not  have  rec^ourse  to  a  bill  of  particulars  served  by  him  for 
the  purpose  of  enlarging  the  scope  of  the  defense  set  up  in  his  answer; 

That  a  bill  of  particulars  may  not  be  resorted  to  for  the  purpose  of  enlarging 
the  grounds  of  recovery;  nor  can  it  be  made  use  of  to  change  the  cause  of 
action  or  enlarge  the  defense  set  up  in  the  answer; 

That  as  the  mortgage,  the  execution  of  which  was  admitted  by  the  defendant  in 
his  answer,  contained  a  recital  that  the  defendant  had  sold  the  property  to  the 
plaintiff  and  that  he  would  forever  warrant  and  defend  the  title  thereto,  parol 
evidence  to  the  effect  that  there  had  been  no  sale  of  the  property  was  inadmis* 
sible  as  tending  to  vary  or  change  the  terms  of  the  written  Instrument. 

Appeal  by  the  plaintiff,  Beadleston  &  AVoerz,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  20th  day  of 
June,  1904,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  16th  day  of  June,  1904,  denying 
the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 
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Mo%ea  Weinmcmy  for  the  appellant. 
William  A,  Walsh,  for  the  respondent. 

Hatch,  J. : 

This  action  was  brought  to  recover  a  judgment  for  a  deficiency 
arising  upon  a  sale  under  the  foi'eclosure  of  a  chattel  mortgage. 
The  complaint  avers  that  on  or  about  the  16th  day  of  November, 
1900,  the  plaintiff  sold  and  delivered  the  property  covered  by  the 
chattel  mortgage  to  the  defendant  for  the  agreed  price  af  $800  and 
that  the  mortgage  was  executed  upon  such  property  as  collateral 
seeority  for  the  purchase  price ;  that  default  was  made  in  the  pay- 
ment of  interest  and  principal  secured  to  be  paid  by  the  mortgage, 
wlien  the  same  was  foreclosed  and  the  property  sold  at  a  public  sale, 
and  after  deducting  costs  and  expenses  of  the  sale  and  applying 
the  same,  there  remained  a  deficiency  of  $675.47,  for  which  sum 
judgment  is  demanded,  with  costs. 

The  answer  put  in  issue  the  sale  of  the  property  by  the  plaintiff 
to  the  defendant  by  specific  denial.  For  an  affirmative  defense  it 
admitted  the  execution  of  the  chattel  mortgage  averred  in  the  com- 
plaint, "  but  alleges  in  relation  thereto  that  said  chattel  mortgage 
is  wholly  void  for  want  of  consideration,  and  that  said  cliattel 
miortgage  was  procured  to  be  signed  and  executed  by  the  defend- 
ant by  m^ns  of  fraudulent  and  false  representations  of  the  plaintiff, 
its  agents  and  servants,  made  to  him,  the  said  defendant,  at  the 
time  of  the  execution  of  said  chattel  mortgage  by  the  plaintiff,  its 
agents  and  servants,  as  aforesaid."  The  answer  further  denied  the 
existence  of  any  indebtedness.  Upon  the  trial  the  plaintiff  pro- 
duced and  proved  the  chattel  mortgage  and  the  sale  which  was  had 
thereunder,  the  costs  and  expenses  of  the  foreclosure,  the  amount  of 
the  bid,  and  rested.  The  defendant  thereupon  sought  to  prove  con- 
versations had  with  an  agent  of  the  plaintiff  prior  to  the  execution 
of  the  chattel  mortgage.  Plaintiff  objected  to  such  proof  u|>oii  the 
ground,  among  others,  that  its  purpose  was  to  vary  the  agreement 
contained  in  tl^  chattel  mortgage,  and  also  upon  the  ground  that 
the  answer  was  insufficient  to  authorize  proof  of  fraud  or  mis- 
representation in  procuring  the  execution  of  the  chattel  mortgage. 
The  court  ovemiled  the  several  objections  which  were  taken,  to 
App.  Div.— Vol.  CIl.        35 
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which  the  plaintiflE  excepted.  Evidence  was  then  given  tending  to 
show  that  the  plaintifiPs  agent  represented  the  mortgage  to  be  a 
conditional  sale  of  the  property  which  was  to  be  defeated  in  case 
he  did  not  remain  in  possession  of  the  property  or  in  the  event 
that  he  purchased  beer  from  any  other  person  than  the  plain- 
tiff. The  admission  of  this  evidence  constituted  error.  The  answer 
is  insufficient  in  its  averments  to  set  up  the  defense  of  fraud 
and  misrepresentation  in  procuring  the  execution  of  the  mortgage. 
{BracJcett  v.  Griswold^  112  N.  Y.  454;  Cohn  v.  Goldman^  76  id. 
285.)  Upon  the  argument  of  this  case  it  was  claimed  that  even 
though  the  answer  was  bad  as  averring  fraud  and  misrepresentation, 
yet  that  such  was  not  the  issue  submitted  to  the  jury  and  that  any 
claim  of  fraud  in  the  transaction  was  entirely  eliminated ;  that  the 
real  question  submitted  to  the  jury  and  upon  which  a  verdict  was 
rendered  was  as  to  whether  a  sale  of  the  property  was  in  fact  made 
to  the  defendant,  and  that,  therefore,  the  admission  of  this  testi- 
mony was  harmless.  It  is  true  that  the  issue  as  to  whether  there 
was  a  sale  of  the  property  or  not  was  submitted  to  the  jury,  but  the 
court  did  not  stop  here,  for  in  the  submission  a  juror  asked,  "  Does 
the  law  say  that  whatever  I  sign  for  I  shall  have  to  stand  by  the 
consequences  of  that,  that  is,  this  defendant  having  signed  that, 
whether  he  knew  what  he  was  signing  or  whether  he  read  it  over 
or  not,  is  he  responsible  for  the  consequences  —  the  legal  conse- 
quences? The  Court:  The  defendant  claims  that  what  that  paper 
shows  was  misrepresented  to  him ;  that  it  was  not  what  it  was 
represented  to  him  to  be ;  and  if  that  is  so,  if  you  find  that  is  so, 
why  then  he  would  not  be  bound  by  its  provisions,  I  charge  you. 
But  you  have  got  to  find  that  from  all  the  evidence  submitted.'^ 
And  again :  "  Mr.  Walsh :  One  request  I  wish  your  Honor  to 
charge :  That  we  have  a  right  to  show  we  never  signed  the  chattel 
mortgage ;  that  we  were  misled.  The  Court :  You  take  whatever 
evidence  there  is  before  you  and  give  it  such  weight  as  you  think  it 
is  entitled  to."  The  plaintiflf's  counsel  asked  the  court  to  charge : 
"  That  so  far  as  the  defense  of  misrepresentation  and  fraud  is  con- 
cerned the  burden  is  upon  the  defendant  to  satisfy  the  jury.  Tlie 
Court:  Yes,  as  to  that  I  charge  that."  The  court  then  charged 
that  there  were  only  two  defenses  attempted  in  the  case.  "  One^ 
that  there  was  no  consideration  for  this  mortgage ;  secondly,  that 
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the  defendant  was  induced  by  fraud  to  sign  it."  It  is  clear,  there- 
fore, that  the  issue  of  fraud  and  misrepresentation  was  not  only  the 
subject  of  evidence  upon  the  part  of  the  defendant,  but  such  issue 
was  submitted  to  the  jury  upon  the  evidence  as  received.  As  this 
issue  was  not  presented  by  the  answer,  the  ruling  of  the  court  and 
the  charge  to  the  jury  constituted  reversible  error.  In  this  connec- 
tion the  defendant  was  not  aided  by  the  bill  of  particulars  which  he 
served  respecting  the  false  and  fraudulent  representations  which  it 
was  claimed  were  made.  A  bill  of  particulars  may  not  be  resorted 
to  to  enlarge  the  grounds  of  recovery ;  nor  can  it  be  made  use  of  to 
change  the  cause  of  action  or  enlarge  the  defense  set  up  in  the  answer. 
It  was  equally  erroneous  to  permit  proof  to  be  given  showing  that 
there  was  no  sale  of  the  property  by  the  plaintiff  to  the  defendant. 
In  this  connection  tlie  answer  admitted  the  execution  of  the  chattel 
mortgage,  as  such,  and  the  evidence  of  the  defendant  supported  such 
admission.  The  chattel  mortgage  recites  that  the  defendant  had 
bargained  and  sold  the  property  and  that  he  "  will  forever  warrant 
and  defend  the  right,  title  and  interest"  of  the  plaintiff  in  the 
goods  thus  sold.  The  mortgage  is  in  the  usual  form,  contains  the 
defeasance  clause  for  the  reversion  of  the  title  upon  payment  of 
the  debt  secured  to  be  paid,  and  also  provides  that  judgment  maybe 
forthwith  entered  against  the  defendant  for  the  amount  of  any 
deficiency  which  may  arise  upon  a  sale  of  the  property  |)ursuant  to 
the  terms  of  the  instrument.  The  mortgage  contract,  therefore,  is 
conclusive  of  the  fact  that  the  defendant  was  the  owner  of  this 
property  and  for  purposes  of  securing  the  payment  of  a  debt  he 
executed  the  mortgage.  Parol  testimony  was,  therefore,  inadmis- 
sible to  vary  or  change  the  terms  of  the  written  agreement. 
{Stowell  v.  Greenwich  Ins.  Co.^  163  N.  Y.  298 ;  Thomas  v.  Scuti, 
127  id.  138.)  Objection  was  interposed  to  the  testimony  when 
offered,  based  upon  this  ground.  Such  objection  was  overruled,  the 
testimony  was  admitted  and  such  issue  was  submitted  to  the  jury,  to 
which  an  exception  was  taken.  The  point  was,  therefore,  clearly 
raised.  Evidence  that  the  defendant  was  not  the  owner  of  the 
property  at  the  time  of  the  execution  of  the  chattel  mortgage  was 
in  direct  contradiction  of  its  specific  provisions  upon  such  subject. 
Not  only  did  it  recite  that  he  bargained  and  sold  such  property  aa 
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owner,  but  that  he  would  forever  warrant  and  defend  the  title 
thereto  in  the  plaintiff ;  consequently  the  exceptions  which  apply  to 
the  admission  of  parol  testimony  in  connection  with  a  written 
instrument  are  not  admissible  to  save  the  rnling  of  the  coort  as  they 
do  not  apply  to  such  a  case. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  £  ranted,  with  costs  to  the  appellant  to  abide  the  event. 

Van   Brunt,  P.  J.,  O'Brien,  Ingram  am   and  Lacghlin,  J  J., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event 


Eugene  Lentilhon,  Plaintiff,  v.  The  Gitt  of  New  York, 

Defendant. 

Municipal  contract — improper  dii'cctions  of  a  city  representative  as  to  the  manner 
of  doing  ths  work  —  right  of  election,  ponessed  by  the  contractor  to  refuse  to  proceed 
or  to  continue  the  work  and  re/iover  on  a  quantum  meruit  —  damageB  for  (he 
city's  improperly  rejecting  materials,  for  its  delay,  for  its  failure  \o  perform  con. 
ditions  precedent  and  for  its  interference  with  tJie  work — representations  in  tJu 
specifications  for  the  work  —  how  far  the  contractor  may  rely  tliereon  —  pumping 
water  from  an  excavation  —  two  causes  of  delay,  for  only  one  of  which  the  city  is 
liable. 

"Where  a  representative  of  a  municipality,  authorized  to  give  directions  respect- 
ini?  the  performance  of  a  contract  between  the  municipality  and  an  individual, 
gives  the  contractor,  and  insists  upon  his  compliance  therewitli,  erroneous 
directions  respecting  the  execution  of  the  contract,  which  directions  necessitate 
the  performance  of  more  work  than  the  contract  properly  interpreted  requires, 
the  contractor  has  an  election  whether  to  refuse  to  proceed  with  the  work  and  to 
recover  upon  a  quantum  7neruit  for  the  work  already  done,  or  to  continue  the 
work  under  protest  and  recover  the  value  of  the  extra  work  upon  a  quantvm 
meruit. 

While  the  contractor  may  not  cirdinarily  recover  damages  for  the  acts  of  an 
inspector  of  a  municipality,  in  improperly  rejecting  materials  and  thusdelay- 
incr  the  work,  he  ma)-  recover  damages  for  unreasonable  delaj',  on  the  part  of 
the  municipality,  in  permitting  him  to  proceed,  or  for  its  failure  to  perform 
conditions  precedent  to  his  duty  to  proceed,  or  for  unreasonable  interference 
by  the  municipality  with  the  contract  work  or  with  other  contractoTS  over 
whom  the  municipality  has  reserved  control. 
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It  is  only  where  there  is  au  express  representation  iu  a  pl&D.  or  specifications, 
inserted  for  the  purpose  of  showing  bidders  that  something  exists  which  will 
facilitate  and  render  less  expensive  the  performance  of  the  work,  that  the  con- 
tractor may  recover  damages  sustained  by  him  in  consequence  of  the  fact  that 
the  representation  is  found  to  be  erroneous. 

As  a  general  rule,  a  contractor,  who  submits  a  gross  bid  for  the  entire  perform- 
ance of  a  given  work  for  a  municipality,  must  assume  the  risk  as  to  the  nature 
and  quantity  of  the  work  to  be  performed,  even  though  approximate  estimates 
of  the  quantities  of  such  work,  prepared  by  the  municipal  authorities  for  the 
guidance  of  bidders,  prove  to  be  materially  incorrect. 

When  a  person  who  enters  into  a  contract  with  the  city  of  New  York,  to  remove 
for  a  gross  sum  the  walls  of  a  reservoir,  is  not  entitled  to  recover  extra  com- 
pensation in  consequence  of  the  fact  that  the  plan  of  the  reservoir  referred  to 
in  the  specifications  incorrectly  represented  the  angle  of  the  slope  of  the  reser- 
voir walls,  and  thus  necessitated  the  performance  by  the  contractor  of  consider- 
able more  work  than  would  have  been  necessary  if  the  plan  had  correctly 
indicated  the  slope  of  the  reservoir  walls,  considered. 

How  far  plans  for  a  public  work  involving  the  removal  of  an  entire  structure 
are  to  be  treated  as  designed  to  indicate  the  location  of  walls  to  be  removed 
and  the  levels  and  extent  of  excavation  and  of  filling,  but  not  to  be  used 
by  contractors  proposing  to  bid  for  the  doing  of  such  work  as  a  basis  for 
figuring  the  quantities  of  material  to  be  removed,  considered. 

When  the  contractor  is  not  entitled  to  recover  extra  compensation  for  the 
expense  incurred  by  him  in  pumping  water  from  an  excavation  which  he 
made  in  the  performance  of  the  contract,  considered. 

Where  the  contractor  was  delayed  in  the  performance  of  his  work  by  two  causes,, 
for  only  one  of  which  the  city  was  responsible,  it  is  incumbent  upon  the  con- 
tractor, if  he  wishes  to  recover  damages  from  the  city  for  such  delay,  to  make 
specific  proof  as  to  the  extent  of  the  delay  resulting  from  the  cause  for  which 
the  city  was  liable. 

MonoN  by  the  plaintiff,  Eugene  Lentilhon,  for  a  new  trial  upon 
a  case  containing  exceptions,  ordered  to  be  heard  at  the  Appellate 
Division  in  the  lirst  instance,  upon  the  dismissal  of  the  complaint  at; 
the  close  of  the  plaintiff's  case  after  a  trial  at  the  New  York  Trial 
Term  in  May,  1904. 

The  complaint  contains  three  counts  for  damages  for  breach  of 
contract  made  between  the  plaintiff,  a  contractor,  and  the  president 
of  the  department  of  parks,  on  the  2d  day  of  June,  1899,  for  the 
removal  of  the  Forty-second  street  reservoir  walls  and  the  excavar 
tion  of  the  foundation  for  the  new  library  building.  The  adver- 
tisement for  sealed  proposals  for  the  work  was  preceded  by  a  notice 
that  "  contractors  are  particularly  requested  to  examine  the  Plans, 
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Specifications  and  Location  of  the  work  before  bidding."  It  was 
stated  in  the  advertisement  that  sealed  estimates  would  be  received 
until  eleven  a.  m.  on  the  27th  day  of  April,  1899,  when  the  bids 
would  be  opened  and  the  contract  awarded  as  soon  thereafter  as 
practicable.  The  proposals  for  the  excavation  of  the  foundation, 
aside  from  the  removal  of  the  old  reservoir,  were  required  to  state 
the  amount  per  cubic  yard  for  which  the  work  would  be  done,  but 
with  respect  to  the  removal  of  the  reservoir,  which  alone  is  involved 
in  the  appeal,  the  bidders  were  required  to  state  a  gross  price  for 
which  "  the  whole  of  tlie  work  "  set  forth  in  the  plans,  specification 
and  estimate  and  form  of  agreement  annexed  to  the  advertisement 
for  estimates  would  be  done.  Bidders  were  expressly  required  to 
submit  their  proposals  on  certain  conditions,  among  which  were  the 
following : 

"(1).  Bidders  must  satisfy  themselves  by  personal  examination  of 
the  site  of  the  proposed  work,  and  its  present  condition  and  nature, 
by  careful  examination,  and  by  such  other  means  as  they  may 
prefer,  as  to  the  sufficiency  of  foregoing  Architect  plans,  and  shall 
not  at  any  lime  after  the  submission  of  their  bid,  dispute  or  com- 
plain of  such  plans,  or  the  specifications  and  directions  explain- 
ing or  interpreting  them,  nor  assert  that  there  was  any  misunder- 
standing in  regard  to  the  location,  extent,  nature  or  amount  of  the 
work  to  be  done. 

"  (2).  Bidders  will  be  required  to  complete  the  entire  work  to  the 
satisfaction  of  the  Commissioners  of  the  Department  of  Parks,  and 
the  Architects  appointed  by  them,  and  in  accordance  with  the  draw- 
ings, details  and  directions  given  or  which  may  be  given  by  the 
Architect,  and  in  conformity  with  the  specifications  hereunto 
annexed.  No  extra  compensation  beyond  the  amount  payable  for 
the  whole  work  contemplated,  and  which  shall  be  actually  perforiped 
at  the  gross  price  to  be  specified  by  the  lowest  bidder,  shall  be  due 
or  payable. 

"  (3).  The  foundation  walls  of  the  Library  Building  may  be  built 
before  the  removal  of  the  Reservoir  is  entirely  completed,  and  the 
Commissioners  of  the  Department  of  Parks  reserve  the  right  to  make 
contract  for  such  foundation  work  with  the  Contractor  or  any 
other  party  and  to  have  the  work  executed  during  the  progress  of 
the  Reservoir  removal  work.     The  Contractor  for  the  removal  of 
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tiie  Eeservoir  will  have  no  right  to  make  any  claim  for  damage 
owing  to  the  progress  of  such  foundation  work.     *     *    * 

"  Bidders  are  specially  notified  that  the  Coramissionera  of  the 
Department  of  Parks  reserve  the  right  to  determine  the  times  and 
places  for  commencing  and  prosecuting  the  work,  and  that  postpone- 
ment or  delay  on  the  whole  or  any  part  thereof  cannot  constitute  a 
claim  for  damages,  nor  for  a  reduction  of  the  damages  fixed  for 
delay  in  completing  the  work  beyond  the  time  allowed.     *     *     *  " 

The  form  of  the  contract  thereto  annexed  which  was  subse- 
quently signed  by  the  parties  provided,  amoilg  other  things,  that 
the  plaintiff  should  provide  and  furnish  "  all  the  necessary  materials 
and  labor  required  for  the  removal  of  the  Forty-second  Street  Keser- 
vuir,  and  other  work  "  which  should  "  strictly  conform  "  to  the  plans 
and  specifications  afterwards  mentioned  and  to  be  performed  under 
the  inspection  of  the  person  or  persons  appointed  by  the  commis- 
sioner of  parks.  The  specifications  provided,  among  other  things, 
as  follows : 

"  The  work  included  in  this  section  will  be  the  entire  removal  and 
disposal  of  the  masonry  and  rubbish  of  the  reservoir,  excepting  only 
certain  portions  hereafter  described,  and  the  building  of  the  fence 
around  the  entire  reservoir  site.  Remove  the  entire  reservoir  struc- 
ture except  such  portions  as  are  hereafter  described,  including  all  of 
the  masonry,  foundations,  earth  filHng,  puddling,  paving  or  other 
material,  down  to  the  natural  soil,  according  to  the  profiles  shown  on 
drawing  No.  11.  All  of  this  material  to  be  entirely  removed  from 
the  site  and  disposed  of  by  this  Contractor  at  his  own  cost.     *     *     * 

"  All  quantities  of  work  and  materials  to  be  paid  for  shall  be 
measured  and  determined  by  the  Surveyor  of  the  Department  under 
the  direction  of  the  architects  according  to  the  plans  and  the  work- 
ing lines  that  may  be  given,  and  the  specifications,  when  the  work 
comes  up  to  such  lines.  No  allowance  will  be  made  for  any  excess 
above  the  quantities  required  by  such  plans,  lines  and  specifications 
on  any  part  of  the  work.  *  *  ,  *  Any  doubt  as  to  the  meaning 
of  said  specifications,  or  any  obscurity  as  to  the  wording  of  them, 
will  be  explained  by  the  architects,  and  all  directions  and  explana- 
tions requisite,  proper  or  necessary  to  complete  or  make  more  defi- 
nite any  of  the  provisions  of  said  specifications,  and  give  them  due 
effect,  will  be  given  by  the  architects,  and  their  decision  shall  be 
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considered  final  in  any  dispute  ths*  may  arise  coiicerning  Uie 
meaning  of  any  clause  of  the  specificatioiis  or  tlie  detail  of  any 
plan.     *     *     * 

"And  it  is  further  agreed  tiiat  should  postponement  or  dday  be 
occasioned  by  the  precedence  of  other  contracts  on  tlie  site  of  the 
work,  either  by  said  Department  of  Parks  or  other  City  authorities, 
no  claim  for  damages  therefor  shall  l>e  made  or  allowed.  No  work 
will  be  paid  for  which  is  done  before  the  day  tlie  Contractor  is 
ordered  to  proceed.     *     *     * 

"  All  loss  or  damage  arising  out  of  the  nature  of  tlie  work  to  be 
done  under  this  agreement,  or  from  any  unforeseen  or  unusual 
obstruction  or  difficulties  which  may  be  encountered  in  tlie  j^rosecn- 
tion  of  the  same  or  from  the  action  of  the  elements,  is  to  be  sustained 
by  the  Contractor  aforesaid.     *     *     * 

"No  extra  work  when  involving  an  additional  cost  shall 
be  executed,  unless  an  estimate  for  the  same  has  been  submitted 
to  the  Department  and  the  expenditure  authorized  by  it  in 
writing.     *     *     * 

"  To  pi-event  all  disputes  and  litigation  it  is  furtlier  agreed  by  and 
between  the  parties  to  this  contract  that  the  architects  appointed  by 
the  Commissioners  of  Parks,  in  charge  of  the  work,  shall  in  all 
cases  determine  the  amount  or  the  quantity  of  the  work  which  is  to 
be  paid  for  under  this  contract,  and  they  shall  detei'mine  all  ques- 
tions in  relation  to  said  work,  and  they  shall  in  all  cases  decide  every 
question  which  may  arise  relative  to  the  execution  of  this  contract 
on  the  part  of  the  said  Contractor,  and  their  estimate  and  decision 
shall  be  final  and  conclusive  upon  said  Contractor,  and  such  estimate 
and  decision,  in  case  any  question  shall  arise,  shall  be  a  condition 
precedent  to  the  right  of  the  party  of  the  second  part  to  receive 
any  money  under  this  agreement.     *     *     * 

"And  the  said  party  of  the  second  part  furtlier  agi^ees  that  if , 
before  the  completion  of  the  work  contemplated  herein,  it  shall 
become  necessary  to  do  any  other  or  further  work  than  is  provided 
for  in  this  contract,  the  said  party  of  the  second  part  will  not  in  any 
way  interfere  with  or  molest  such  other  person  or  persons  as  the 
Commissioners  of  Parks  may  employ  to  do  such  work,  and  will  sus- 
pend such  part  of  the  work  herein  specified  or  will  cairy  on  the 
same  in  such  a  manner  as  may  be  ordered  by  the  said  Commis- 
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sionerB,  to  afford  all  reaeooable  facilities  for  doing  such  work,  and 
no  other  damage  or  claim  by  tlic  said  party  of  tlje  second  part  there- 
for shall  be  allowed,  except  such  extension  of  the  time  specified  in 
this  contract  for  the  performance  thereof  as  tlie  Commissioners  may 
deem  i^easonable,  and  shall  6o  certify  in  writing. 

"  And  the  said  party  of  the  second  jmrty  hereby  further  agrees  to 
receive  the  following  sums  as  full  compensation  for  furnishing  all 
the  materials  and  labor  for  completitig  in  all  respects  the  aforesaid 
work  and  appurtenances  in  the  nmnner  herein  specified,  viz. : 

"  Item  II. —  For  furnishing  all  materials  and  labor  for  the  com- 
plete performance  of  all  the  work  described  in  Section  II  of  this 
specification  the  sum  of  one  hundred  and  three  thousand  five  hun- 
dred dollars  ($103,500)." 

The  work  of  removing  the  reservoir  walls  was  embraced  in  sec- 
tion 2  above  referred  to.  The  advertisement  for  proposals,  tlio 
proposals  and  specifications  were  made  part  of  the  contract  which 
was  executed  on  the  2d  day  of  June,  1899.  A  drawing  desig- 
nated as  No.  1 1  was  referred  to  in  the  specifications  and  was  on  file. 
Although  it  is  not  plain  to  the  non-expert,  it  seems  to  have  been 
assamed  that  this  plan  indicates  the  dimensions  of  the  old  reservoir 
walls,  the  angle  of  the  slope  and  the  extent  of  the  excavations  and 
filling.  It  does  not  otherwise,  however,  show  the  quantity  of  mate- 
rial to  be  removed  in  removing  the  walls  and  foundations  of  the 
reservoir  or  the  quantity  of  this  material  that  might  be  utilized  upon 
the  gronnd  for  the  filling  required  by  the  contract  These  quanti- 
ties could  only  be  determined  by  a  cai*eful  mathematical  calculation 
f  roin  the  plan  on  the  assumption  that  it  was  correct  and  drawn  to  scale. 
The  plan  was  not  made  from  a  survey.  It  was  taken  from  an  old 
city  atlas.  It  proved  inaccurate  with  reference  to  tlie  angle  of  the 
slope,  indicating  it  as  one  to  one,  when,  in  fact,  it  was  one  to  one 
and  fifty-one  one-hundred ths,  and  in  consequence  theiH3  were  20,624 
cubic  yards,  or  about  one-sixth  more  to  be  removed  than  there  would 
have  been  had  the  angle  of  tike  slope,  as  shown  by  tlie  plan,  been 
correct. 

Tbera  is  also  a  claim  for  removing  other  material  not  shown  by 
tide  plan  and  for  removing  or  carting  an  excess  of  material ;  and  these 
itouas  •togetbei*  witii  the  excess  in  tlie  walls  abov«  given  aggregate 
about  34,000  cubic  yards.     The  plaintiflE  gave  evidence  tending  to 
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show  that  the  reasonable  value  of  removing  this  additional  quantity 
of  material  was  $39,357.48.  The  plaintiflE  is  a  competent  and  expe- 
rienced engineer  and  a  contractor  as  well.  He  testified  that  in  mak- 
ing his  bid  he  relied  upon  the  bine  print  copy  of  the  plan  furnished 
by  the  architect,  but  he  admitted  that  he  went  upon  the  premises 
several  times  and  made  such  personal  observations  as  he  could, 
claiming,  however,  that  the  diflference  in  the  slope  was  not  dis- 
cernible to  the  eye,  and  that  prior  to  making  his  bid  his  attention 
was  drawn  to  a  letter  from  the  architects  to  the  secretary  of  the 
board  of  park  commissioners,  published  in  the  Citt/  Iieco?*dy  reciting, 
among  other  things,  as  follows :  "  In  reply  to  a  message  received 
from  you  to-day  concerning  the  preliminary  estimates  for  the  work 
of  removing  the  reservoir,  we  refer  you  to  our  letter  of  February  16, 
in  which  we  explain  the  difficulty  of  making  an  accurate  estimate  for 
work  of  this  character,  for  which  there  is  no  precedence.*  We  would 
state,  however,  that,  figuring  as  near  as  we  can  from  the  existing 
plans  of  the  reservoir,  we  find  that  there  will  be  38,156  cubic  yards 
of  stone  work,  10,592  cubic  yards  of  concrete  and  rubbish,  56,909 
cubic  yards  of  earth  to  be  removed."  The  work  was  commenced  in 
June,  1899,  and  the  error  in  tlie  plan  was  not  discovered  until  the 
month  of  September  thereafter.  Discovery  resulted  from  an  inquiry 
into  the  cause  of  the  contractor  uBt  receiving  as  large  an  amount  for 
the  first  partial  payment  as  he  expected  in  view  of  the  quantities  of 
material  removed.  He  entered  a  protest  and  insisted  upon  being 
paid  upon  the  basis  of  the  quantities  as  figured  from  the  plan,  and 
proceeded  with  the  work,  which  was  finished  in  December,  1903. 

A  dmin  is  shown  on  the  plan  running  from  the  bottom  of  the 
reservoir  to  the  sewer  in  Forty-second  street,  but  as  the  contractor 
was  required  to  remove  materials  and  excavate  some  five  feet  below 
the  level  of  the  outlet,  it  would  not  drain  the  surface  water  that 
accumulated  below  that  level  from  rains  and  snow.  The  sewer  in 
Forty-second  street  was  sufficiently  low  to  drain  all  or  most  of  the 
water,  but  it  would  have  required  a  cut  to  connect  therewith,  which 
was  not  made.  The  contractor  insisted  that  it  was  the  duty  of  the 
city  to  drain  this  water,  and  the  architects  took  under  consideration 
his  protest  in  this  regard  and  a  pro|>osition  on  his  part  for  doing  the 

•Sic, 


Digitized  by 


Google 


LENTILHON  v.  CITY  OF  NEW  YORK.  555 

App.  Div.]  First  Defartmekt,  March,  1905. 


necessary  pumping,  without,  however,  making  any  decision  thereon  ; 
and  he  proceeded  with  the  work  and  did  tiie  pumping  at  an  expense 
of  $2,322.59,  for  which  lie  also  seeks  to  recover. 

The  plaintiff  also  showed  that  his  work  was  delayed  by  the  failure 
of  the  architects  to  promptly  furnish  working  plans  for  the  per- 
formance of  his  work  to  enable  him  to  proceed  therewith,  and  by 
the  failure  of  other  contractors  to  do  work  necessary  to  enable  him 
to  proceed,  with  the  result  that  when  he  came  to  perform  his  work 
the  subway  work  in  Forty-second  street  was  under  way,  and  that 
or  changing  the  surface  railway  motive  power  to  electric  power 
underground  necessitated  the  closing  of  the  exit  to  Forty-second 
street,  through  which  it  would  have  been  convenient  for  him  to 
have  hauled  the  surplus  material,  and  also  causing  delay  owing  to 
congestion  at  the  dumping  ground  at  the  foot  of  East  Fortieth 
street,  in  consequence  of  which  the  carts  were  only  able  to  haul 
eight  loads,  whereas,  but  for  this  interference  with  the  exit  and 
delay  at  the  dump,  tliey  would  have  been  able  to  haul  ten.  The 
plaintiff  estimated  the  extra  cost  of  the  work  in  this  regard  at 
$8,337.41. 

Z.  Laflin  Kellogg^  for  the  plaintiff. 
Terence  Farley^  for  the  defendant. 

Laughlin,  J. : 

The  plaintiff  has  been  paid  in  full  according  to  the  contract.  The 
object  of  this  action  is  the  recovery  of  damages  for  alleged  breaches 
of  tlie  contract  The  learned  counsel  for  the  city  contends  at  the 
outset  that  the  plaintiff  has  mistaken  his  ]*emedy,  and  that  the  city 
is  not  liable  inasmuch  as  the  work  was  performed  under  a  special 
act  of  the  Legislature  by  which  the  city  acted,  so  far  as  it  acted  at 
all,  as  the  agent  of  the  State.  The  special  act  is  chapter  556  of  the 
Laws  of  1897. 

Section  1  of  the  act  recites  that  the  reservoir  site  has  been  added  to 
Bryant  park,  and  it  authorizes  the  department  of  public  parks  to 
remove  the  reservoir  and  to  erect  a  library  building  upon  the  site, 
"  in  accordance  with  plans  to  be  made  and  prepared  by  the  trustees 
of  the  New  York  Public  Library,  Astor,  Lenox  and  Tilden  founda- 
tions, and  to  be  approved  by  the  board  of  estimate  and  apportion- 
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meut."  The  section  f urtlier  recites  tliat  these  libraries  had  beeu  con- 
solidated, and  that  the  building  was  to  be  used  as  a  public  libraiy 
and  reading  room  by  the  consolidated  corporation.  Section  2  of  the 
act  provided  that  the  contract,  specifications  and  bonds  for  the  faith- 
ful performance  of  the  work  and  the  furnishing  of  materials  therefor 
should  be  prepared  by  the  department  of  public  parks,  submitted  to 
the  board  of  estimate  and  apportionment  for  its  approval,  and 
approved  "  as  to  form  "  by  the  corporation  counsel.  Section  3  of  the 
act  authorized  the  board  of  estimate  and  apportionment  to  contract 
with  the  consolidated  corporation  for  the  use  and  occupation  of  the 
library  building.  Section  4  of  the  act,  as  amended  by  chapter  627 
of  the  Laws  of  1900,  provides  for  defraying  the  expense  of  remov- 
ing the  reservoir  and  constructing  the  new  library  building  by  the 
issue  and  sale  of  consolidated  stock  of  the  city  by  the  comptroller 
upon  the  authorization  of  the  board  of  estimate  and  apportionment, 
the  disbursements  from  the  proceeds  to  be  made  upon  vouchers  cer- 
tified by  the  department  of  public  parks,  and  gives  the  board  of  esti- 
mate and  apportionment  discretion  to  fix  the  amount  of  stock  to  be 
issued. 

In  the  view  we  take  of  the  case  it  is  unnecessary  to  decide 
whether  this  is,  strictly  speaking,  a  city  contract  upon  which  the 
city  may  be  held  liable  in  damages  for  a  mistake  on  the  part  of  any 
of  the  individuals,  oflicers  or  agents  connected  with  .preparing  the 
plan  or  specifications  or  the  supervision  of  the  work ;  but  the  fact 
that  the  work  was  required  to  be  done  according  to  a  plan  prepared 
by  tlie  trustees  of  the  consolidated  libraries  is  significant,  and  has  a 
material  bearing  upon  the  points  upon  which  it  is  sought  to  predi- 
cate liability  of  the  city.  It  may  be  that  the  plaintiff  was  misled 
by  this  plan  and  that  he  has  sustained  damages  in  consequence 
thereof.  It  must  be  borne  in  mind,  however,  that  the  law  requir- 
ing the  letting  of  contracts  for  public  improvements  to  the  lowest 
responsible  bidder  may  be  readily  evaded  if  contractors  are  to  be 
pennitted,  without  seeking  a  rescission  of  them,  to  obtain  the  fruits 
of  the  contracts  by  performance,  and  then  secure  extra  compensation 
upon  some  theory  of  mistake  such  as  is  presented  concerning  the 
plan  in  the  case  at  bar.  The  contractor  in  the  circumstaucee  was 
scarcely  justified  in  relying  upon  the  plan  for  quantities.  There  was 
DO  representation  that  it  was  made  from  an  actual  survey  and  in  faiet 
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the  letter  published  in  the  City  Record  which  be  had  read  rather 
indicated  the  contrary.  Other  parts  of  the  work  where  the  quan- 
tities were  known  or  ascertainable  were  let  by  the  cubic  yard,  while 
a  gross  bid  was  required  for  the  entire  work  completed,  and  although 
the  reasons  therefor  do  not  expressly  appear  they  are  readily  to  he 
inferred  and  were  doubtless  understood  by  the  plaintiff.  Some  of 
the  stone  of  the  reservoir  walls,  suitable  for  use  in  tlie  construction 
of  the  library  building,  was  required  to  be  prepared  and  stored. 
The  contractor  wns  required  to  do  a  large  amount  of  filling,  and  it 
was  contemplated  that  considerable  of  the  other  material  would  be 
thus  utilized.  There  was,  therefore,  some  difficulty  in  letting  the 
contract  upon  any  other  basis.  We  are  of  opinion  that  there  was  no 
wan-anty  or  guaranty  in  law  as  to  the  correctness  of  the  plan  as  a 
basis  for  ascertaining  the  quantity  of  material  to  be  removed  by 
the  contractor.  The  plan  was  designed  to  indicate  the  location 
of  tlie  walls  that  were  to  be  removed  and  the  levels  and  extent  of 
excavation  and  the  levels  to  which  hollows  were  to  be  filled;  but 
we  think  it  was  not  intended  as  a  basis  upon  which  bidders 
were  to  figure  the  quantities  of  material  to  be  removed,  and  that 
the  express  provisions  of  the  contract  and  specifications  requir- 
ing the  removal  of  the  entire  reservoir  structure  were  control- 
ling. {Dean  v.  Mayor^  167  N.  Y.  13.)  Damages  as  for  a  breach 
of  contract  may  be  recovered  for  an  erroneous  direction  of  a 
representative  of  a  municipality,  authorized  to  give  directions  in 
the  premises  in  superintending  the  execution  of  contract  work, 
which  are  insisted  upon  and  necessitate  the  performance  of  more 
work  than  the  contract,  properly  interpreted,  requires,  and  the  con- 
tractor has  an  election  either  to  refuse  to  proceed  and  recover  upon 
a  quantum  merxdt  for  the  work  already  done  or  to  continue  under 
protest  and  recover  the  value  of  the  extra  work  upon  a  quantum 
meruit  as  the  measure  of  damages  for  the  breach  of  contract. 
{Mulhollandy.  Mayor^  113  N.  Y.  631 ;  Becker  v.  City  of  New  YorTc^ 
170  id.  219 ;  Gearty  v.  Mayor^  171  id.  61 ;  Dwyer  v.  Mayor^  77  App. 
Div.  227.)  While  damages  may  not  ordinarily  be  recovered  for  the 
acts  of  an  inspector  in  improperly  rejecting  materials  and  thus  delay- 
ing the  -^ork  {Montgomery  w  Mayor ^  151  N.  Y.  249),  they  may  be 
recovered  for  unreasonable  delay  on  the  part  of  the  party  for  whom 
the  contract  work  is  being  done  in  permitting  the  contractor  to  pro- 
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ceed,  or  in  performing  conditions  precedent  to  his  duty  to  proceed,  or 
for  unreasonable  interference  with  the  contract  work  or  with  other 
contractoi-8  over  wliom  control  has  been  reserved.  {McMaster  v. 
State  of  New  York,  108  N.  Y.  542;  Cuman  v.  D,  ds  0.  B.  B. 
Co,,  138  id.  480 ;  Del  Genovese  v.  Third  Ave.  R.  R.  Co.,  13 
App.  Div.  412;  Thilemann  v.  City  of  New  York,  82  id.  136; 
Rogers  v.  City  of  New  York,  71  id.  618;  affd.,  173  N.  Y.  623.) 
In  those  cases  and  only  those,  I  think,  where  there  is  an  express 
representation  in  a  plan  or  specifications  inserted  for  the  purpose  of 
showing  bidders  that  something  exists  which  will  facilitate  and 
render  less  expensive  the  performance  of  the  work,  a  recovery  may 
be  had  for  the  damages  caused  if  it  shall  turn  out  that  the  repre- 
sentation is  erroneous.  {Langley  v.  Rou%s,  85  App.  Div.  27 ;  Hor- 
gan  v.  Mayor,  160  N.  Y.  516 ;  Becker  v.  City  of  New  York, 
176  id.  441.)  In  view  of  the  provisions  of  the  advertisement  and 
of  the  contract  and  the  nature  of  the  work,  the  proper  interpreta- 
tion of  the  specifications,  which  contained  no  estimate  of  quantities, 
is  that  the  contractor  was  called  upon  to  examine  tlie  work  and 
make  such  investigation  as  necessary  to  ascertain  the  quantities. 
The  case  falls  within  the  general  rule  upon  that  subject  which 
requires  a  contractor  who  interposes  a  gross  bid  for  the  entire  per- 
formance of  a  given  work  to  assume  the  risk  as  to  the  nature  and 
quantity  of  the  work  to  be  performed,  even  though  approximate 
estimates  of  the  quantities  which  are  materially  wrong  have  been 
prepared  by  the  public  authorities  for  the  guidance  of  bidders. 
{SuUivaii  V.  President,  etc.,  of  Village  of  Sing  Sing,  122  N.  Y. 
389.) 

We  are  also  of  opinion  that  there  can  be  no  recovery  for  the 
expense  of  pumping.  The  contractor  bases  his  claim  in  this  i-egard 
upon  tlie  fact  that  there  is  no  provision  in  the  specifications  requir- 
ing hitn  to  do  any  pumping  and  that  there  is  a  provision  in  the 
specifications  for  contract  No.  2  requiring  the  contractor  for  that 
work  to  do  the  necessary  pumping.  The  pumping  was  incident  to 
the  work.  I  do  not  understand  that  the  city  was  interested  in  the 
question  of  pumping  so  far  as  the  same  was  performed  by  the  plain- 
tifiF.  Tlie  evidence  indicates  that  it  was  for  his  own  convenience  in 
the  performance  of  the  work  which  he  undertook.  The  other  con- 
tract had  not  been  let,  and  of  course  he  was  not  entitled  to  rely  upon 
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any  other  contractor  doing  the  work  for  him.  There  was  no  mis- 
representation with  respect  to  the  sufficiency  of  the  outlet.  It  is 
not  pretended  that  the  plan  in  that  regard  was  inaccurate  either  as 
to  the  size  or  location  of  the  outlet  or  sewer  in  Forty-second  street 
into  which  it  emptied.  The  outlet  was  open  and  unobstructed  and 
it  drained  the  water  to  the  level  of  its  bottom.  In  this  respect  the 
case  is  distinguishable  from  that  of  Horgan  v.  Mayor  (sujprd)^ 
where  the  specifications  clearly  showed  that  it  was  contemplated 
that  a  park  lake,  the  bottom  of  which  was  to  be  improved,  was  to 
be  drained  through  a  submerged  outlet,  and  after  the  contract  was 
let  it  was  discovered  that  the  outlet  was  so  obstructed  that  it  would 
not  drain  the  lake  above  its  level.  The  contractor  was,  therefore, 
permitted  to  recover  for  the  extra  expense  of  pumping  down  to  the 
level  of  the  outlet. 

On  the  26th  of  March,  1901,  a  contract  known  as  contract  No.  2 
was  let  for  other  work  incident  to  the  construction  of  the  new 
library.  Some  of  the  work  which  the  plaintiff  was  required  to  do 
could  not  be  performed  until  certain  work  was  performed  by  the 
contractor  with  whom  contract  No.  2  was  made.  The  only  evidence 
of  damages  caused  by  delay  was  the  evidence  tending  to  show  the 
extra  cost  on  account  of  the  delay  caused  by  the  obstruction  of  the 
Forty -second  street  exit  and.  at  the  dump;  and  this  evidence  was 
confined  to  the  period  from  the  23d  day  of  April  to  the  13th  day 
of  September,  1901,  all  of  which  was  after  the  letting  of  the  second 
contract.  For  delay  caused  by  the  work  thereunder  by  the  express 
terms  of  the  specifications  the  city  was  relieved  from  liability.  If 
any  of  these  damages  were  caused  by  the  delay  in  furnishing  work- 
ing plans,  as  distinguished  from  the  delay  caused  by  the  second  con- 
tract, they  have  not  been  separated  by  the*  evidence.  Even  if  the 
city  would  be  liable  for  such  damages  for  delay  in  furnishing  the 
working  plans,  which  is  somewhat  doubtful  on  the  question  of  their 
being  sufBciently  proximate,  and  also  in  view  of  the  provision  of  the 
specifications  requiring  the  contractor  to  assume  responsibility  for  all 
unforeseen  difficulties  encountered  (See  Mairs  v.  Mayor^  62  App. 
Div.  343  ;  affd.,  166  N.  Y.  618 ;  also  Horgan  v.  Mayor ^  8upra\ 
no  recovery  can  be  had  therefor  owing  to  the  failure  to  make 
specific  proof. 

It  follows,  therefore,  that  the  plaintiff  failed  to  establish  a  cause 
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of  action  upon  any 'of  the  counts^  and  his  exceptions  should  be  over- 
ruled, with  costs,  and  judgment  directed  in  favor  of  the  defendant 
for  a  dismissal  of  the  complaint,  with  costs. 

Van    Brunt,    P.   J.,    Patterson,   O'Brien  and   Hatch,  JJ., 
concurred. 

Exceptions  overruled,  with  costs,  and  judgment  ordered  dismiss- 
ing complaint,  with  costs. 


James  M.  Edwards,  as  Surviving  Partner  of  the  Firm  of  Johnson 
&  Edwards,  Appellant,  v.  The  Atlas  Improvement  Company  and 
Patrick  II.  Flynn,  Respondents. 

Agreement  **  iobe  at  the  expense  of  all  actions  and  legal  proce^ings  necessary  for 
obtaining  or  maintaining  t/ie  franchises'*  of  a  railroad  —  the  foes  of  an  attorney 
etnployed  by  the  party  with  whom  the  agreement  i»  made  are  not  etnured  tJiereby. 

Prior  to  April,  1894,  The  Atlas  Improvement  Company  undertook  the  completion 
of  a  contract  for  acquiring  and  perfecting  the  right  and  franchise  to  build  and 
operate,  and  also  to  construct,  an  electric  street  surface  railroad  in  Kings  county 
upon  the  routes  of  the  Nassau  Electric  Railroad  Company  and  of  certain  other 
railroad  companies.  April  12,  1894,  the  firm  of  Johnscm  &  Edwards  entered 
into  a  contract  with  The  Atlas  Improvement  Company  and  one  Flynn  which 
recited  that  Johnson  <te  Edwards  contemplated  obtaining  a  contract  for  the  con- 
struction and  equipment  of  the  projected  railroads,  and  which  contained  a  cove- 
nant upon  the  part  of  The  Atlas  Improvement  Company  and  Flynn  that  tJie 
railroad  companies  then  had  or  would  obtain  the  right  to  construct,  equip  and 
operate  at  least  fifteen  miles  of  continuous  double  track  during  the  year  1894 
on  either  of  two  routes  therein  specified  and  for  the  construction,  equipment 
and  operation  of  the  remainder  of  the  railroad  prior  to  the  1st  day  of  June, 
1897. 

The  conttact  further  provided  as  follows:  The  Atlas  Improvement  Company  and 
Flynn  "jointly  and  severally  further  agree  to  be  at  the  expense  of  all  actions 
and  legal  proceedings  necessary  for  obtaining  or  maintaining  the  franchises  of 
the  said  railroad  companies  to  construct,  maintain  and  operate  the  proposed 
milroad  on  tlie  routes  mentioned  in  said  eonstruction  contract  till,  as  to  each 
separate  action  or  proceeding,  as  it  may  be  necessary  to  bring  or  defend,  one 
favorable  judicial  decision  has  been  obtained,  all  farther  expense  in  any  action 
or  proceeding  after  one  favorable  judicial  decision  has  been  obtained  to  be 
borne  by  the  said  Xassau  Electric  Railroad  Company.'' 

The  validity  of  a  resolution  of  the  common  council  of  the  city  of  Brooklyn 
adopted  Jane  19,  1893,  on  the  application  of  the  Kassau  Electric  lUulroad 
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Company  and  of  another  railroad  company,  granting  the  right  to  construct  a 
railroad  along  certain  routes  therein  specitied  was  essential  to  the  right  to  con- 
struct the  fifteen  miles  of  double  track  during  the  year  1894  along  either  route 
specified  in  the  quoted  clause  of  the  agreement  of  April  12,  1894. 

December  8,  1898,  a  property  owner  brought  an  action  against  the  Kassau  Com- 
pany and  others  to  annul  said  grant  by  the  common  council  and  to  enjoin  the 
construction  of  the  railroad  thereunder.  The  railroad  companies  appeared  in 
that  action  by  their  respective  attorneys,  who  were  both  reputable  and  com- 
petent. This  action  was  pending  at  the  time  the  agreement  of  April  12,  1894, 
was  made. 

Prior  to  the  trial  of  the  action  Johnson  &  Edwards,  who,  in  the  meantime,  had 
begun  the  construction  of  the  railroad,  were  permitted  by  The  Atlas  Improve- 
ment Company  and  Flynn  and  the  defendants  in  the  action  to  participate  in 
the  defense  of  said  action  through  attorneys  employed  by  them  individually. 
The  litigation  finally  resulted  in  the  dismissal  of  the  complaint  and  Johnson  & 
Edwards  paid  their  attorneys  the  sum  of  $23,097.11  for  the  services  rendered 
by  such  attorneys  in  the  litigation.  Johnson  &  Edwards  were  not  parties  to 
the  action  and  it  did  not  appear  that  it  was  necessary  to  the  proper  defense  of 
the  action  that  they  should  have  employed  separate  attorneys. 

Beld,  that  Johnson  &  Edwards  were  not  entitled  to  recover  the  sum  which  they 
paid  to  their  attorneys  from  the  Atlas  Improvement  Company  and  Flynn  under 
the  quoted  clause  of  the  agreement  of  April  12,  1894,  by  the  terms  of  which 
The  Atlas  Improvement  Company  and  Flynn  agreed  to  bear  the  expense  of  all 
actions  and  legal  proceedings  necessary  for  obtaining  and  maintaining  the 
franchises  of  the  railroad  companies. 

Inoraham,  J.,  dissented. 

Appeal  by  the  plaintiff,  James  M.  Edwards,  as  surviving  partner 
of  the  firm  of  Johnson  &  Edwards,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  The  Atlas  Improvement  Company, 
entered  in  the  office  of  tlie  clerk  of  the  county  of  New  York  on  the 
29th  day  of  July,  1904,  upon  tlie  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term. 

Samuel  JB.  Clarke,  for  the  appellant. 

Aiigu8tu8  Van  WycJc^  for  the  respondents. 

Laughlin,  J. : 

The  appeal  involves  but  a  single  question  and  it  depends  upon  the 

construction  of  a  written  contract.     Prior  to  the  2d  day  of  April, 

1894:,  the  respondent  company  liad  undertaken  the  completion  of  a 

contract  between  one  Boland  and   the  Nassau  Electric  Bailroad 
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Company  for  acquiring  and  perfecting  the  right  and  franchise  to 
build  and  operate  an  electric  street  surface  railroad  in  Kings 
county  upon  the  route  of  said  railroad  company  and  upon  the  routes 
of  the  Kings  County  Electric  Railway  Company,  the  Coney  Island, 
Fort  Hamilton  and  Brooklyn  Railroad  Company,  anxi  the  Union 
Railway  Company  of  the  City  of  Brooklyn  and  to  construct  and 
equip  the  railroad  for  operation  and  the  plaintiflEs  had  negotiated  for 
the  work  of  construction  and  equipment  embraced  in  said  contmct. 
On  the  day  last  mentioned  the  plaintiflfs  and  the  defendant  com- 
pany made  a  contract  in  writing  for  the  division  of  the  stock  and 
boAds  of  the  Nassau  Electric  Railroad  Company,  to  which  it  was 
contemplated  that  plaintiflEs  would  be  entitled  if  they  took  the  con- 
tract for  the  construction  ai.d  equipment,  and  containing  covenants 
and  agi'eements  witli  a  view  to  enabling  the  railroad  companies  to 
contract  with  the  j^laintiflEs  for  such  construction  and  equipment. 
Thereafter  and  on  the  12th  day  of  April,  1894,  the  plaintiflfs  and 
the  defendants  made  a  contract,  reciting  that  it  was  contemplated 
that  the  plain tiflTs  should  obtain  a  contract  for  the  construction  and 
equipment  of  said  railroads,  reciting  the  division  of  the  stock  and 
bonds  to  be  made  between  the  plaintiflEs  and  the  defendant  company 
nd  containing  a  covenant  on  the  part  of  tiie  defendants  that  the 
railroad  companies  then  had  or  would  obtain  the  right  to  construct, 
equip  and  operate  at  least . fifteen  miles  of  continuous  double  track 
during  the  year  1894  on  either  of  two  routes  therein  specified  and 
for  the  construction,  equipment  and  operation  of  the  remainder  of 
the  railroad  prior  to  the  1st  day  of  June,  1897.  Then  follows  the 
clause,  on  the  construction  of  which  the  appeal  depends,  as  follows : 
"II.  Atlas  (meanhig  The  Atlas  Improvement  Company)  and 
Flynn  (meaning  the  defendant)  jointly  and  severally  further  agree 
to  be  at  the  expense  of  all  actions  and  legal  proceedings  neces- 
sary for  obtaining  or  maintaining  the  franchises  of  the  said  railroad 
companies  to  construct,  maintain  and  operate  the  proposed  railroad 
on  the  routes  mentioned  in  said  construction  contract  till,  as  to  each 
separate  action  or  proceeding,  as  it  may  be  necessary  to  bring  or 
defend,  one  favorable  judicial  decision  has  been  obtained,  all  further 
expense  in  any  action  or  proceeding  after  one  favorable  judicial 
decision  has  been  obtained  to  be  borne  by  the  said  Nassau  Electric 
Railroad  Company ;  but  after  all  consents,  franchises,  etc.,  necessary 
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for  tlie  construction,  equipment  and  operation  of  fifteen  miles  of 
continuous  double  track  during  the  year  1894  on  either  routes  4 
and  8  or  on  routes  5  and  7  aforesaid  shall  liave  been  provided,  the 
obligations  of  Atlas  and  Flynn  under  this  and  the  preceding  article 
shall  not  extend  further  as  to  other  portions  of  said  railroad  than  to 
actions  or  proceedings  which  may  be  brought  or  actually  pending 
prior  to  ninety  days  after  any  such  portion  of  the  railroad  shall  be 
completed  and  in  operation  pursuant  to  said  construction  contract. 
Provided,  however,  that  Atlas  and  Flynn  shall  be  released  from 
their  obligations  under  this  and  the  preceding  article  as  to  any  por* 
tion  of  said  railroad  other  than  the  fifteen  miles  of  continuous  double 
track  to  be  constructed  in  1894  if  the  construction  and  operation  of 
such  portion  shall  be  prevented  by  hostile  legislation,  or  if  they 
shall  pay  all  expense  necessary  for  obtaining  a  decision  of  tlie  court 
of  last  resort  as  to  such  portion  whether  such  decision  shall  be  favor- 
able or  adverse." 

The  defendants  further  covenanted  that  at  the  time  of  signing 
tlie  construction  contract  the  railroad  companies  should  be  free 
from  debt,  and  that  they  would  pay  all  debts  and  obligations  of  the 
companies  then  existing  or  theretofore  originated,  and  that  there- 
after and  until  the  plaintiffs  should  elect  a  majority  of  the  board  ol 
directors  of  the  Nassau  Company,  by  virtue  of  the  ownersliip  of  the 
stock  to  be  acquired  under  the  construction  contract,  no  debt  or 
obligation  should  be  incurred  without  their  consent,  and  that  the 
defendants  would  pay  and  extinguish  any  such  debt  incurred  with- 
out such  consent.  The  contract  further  provided  for  defraying  any 
expense  of  the  railroad  companies  that  might  be  incurred  by  con- 
sent of  the  plaintifiEs,  and  contained  an  agreement  supplemental  to 
the  agreement  of  April  2, 1894,  with  respect  to  the  ownership  and 
holding  of  certain  stock  and  bonds  to  be  received  by  the  plaintiffs 
under  the  construction  contract.  Subsequently  and  on  the  sixteenth 
day  of  the  same  month  the  plaintiffs  and  said  railroad  companies 
entered  into  a  contract  for  the  construction  and  equipment  of  the 
railroad  along  the  routes  specified,  and  thereafter  the  plaintiffs 
entered  upon  the  work  of  construction. 

The  validity  of  a  resolution  of  the  common  council  of  the  city  of 
Brooklyn  adopted  on  the  19th  day  of  June,  1893,  on  the  application 
of  the  Nassau  Company  and  the  Kings  County  Company  granting 
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the  right  to  construct  a  railroad  along  certain  rontes  tlierein  speci- 
fied was  essential  to  the  right  to  construct  the  fifteen  miles  of 
double  track  during  the  year  1894  along  either  route  specified  in 
the  agreement  of  April  12,  1894.  On  the  8th  day  of  December, 
1893,  one  John  Adarason,  a  property  owner  along  the  route,  brought 
a  taxpayer's  action  in  the  Supreme  Court,  Kings  county,  against  tlie 
Nassau  Company,  the  Kings  County  Company,  the  city  of  Brooklyn 
and  others  to  annul  said  grant  by  the  common  council  of  the  "city  of 
Brooklyn  on  the  19th  day  of  June,  1893,  and  to  enjoin  the  con- 
struction of  the  railroad  thereunder.  The  railroad  companies 
appeared  in  that  action  by  their  respective  attorneys,  who  were  both 
reputable  and  competent.  This  action  was  pending  at  the  time  the 
agreement  of  April  12,  1894,  was  made.  There  is  no  claim  that  it 
was  not  being  properly  defended  or  that  there  was  any  neglect  in 
bringing  the  issues  to  trial.  Before  the  trial  came  on,  however,  the 
plaintiffs  had  expended  upwards  of  $1,000,000  and  incurred  further 
extensive  liabilities  in  the  construction  of  the  road  along  the  route 
involved  in  that  action.  The  plaintiffs  were  not  parties  to  the  action 
nor  were  they  enjoined,  but  inasmuch  as  they  were  agents  of  the 
Tailroad  companies  and  their  only  authority  for  the  construction  was 
the  grant  of  the  common  council  under  which  the  contract  with 
them  was  made,  they  would  be  affected  by  the  final  judgment  if 
adverse  to  the  railroad. 

The  appeal  brings  up  the  judgment  roll  only.  The  plaintiffs 
•employed  Messrs.  Root  &  Clarke,  who  took  part  in  the  action,  by 
•consent  of  the  defendants  herein  and  of  the  railroad  companies  the 
<lefendants  therein,  prior  to  and  upon  the  trial  which  resulted  in  a 
judgment  on  the  11th  day  of  May,  1895,  annulling  tlie  grant  and 
enjoining  the  companies,  their  agents,  servants  and  employees,  and  on 
an  appeal  taken  to  the  General  Term,  which  resulted  in  a  reversal  and 
the  dismissal  of  the  complaint  in  July,  1895.  {Adamsan  v.  N^omou 
Electric  R,  R,  Co,,  89  Hun,  261.)  The  reasonable  value  of  the 
services  and  the  amount  of  necessary  disbursements  of  these  attor- 
neys was  $23,097.11,  which  the  plaintiffs  paid  and  upon  the  trial 
hereof  sought  to  recover  of  the  defendants.  Recovery  was  refused 
and  the  correctness  of  the  decision  in  this  regard  is  the  ques- 
tion presented  by  the  appeal.  Upon  this  point  the  court  found : 
**  Plaintiffs  employed  their  own  counsel,  Messrs.  Eoot  &  Clarke, 
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for  the  defeuse  of  said  action,  and,  by  consent  of  defendants  in 
this  action  and  of  said  railroad  companies,  said  Root  &  Clarke 
appeared  for  said  railroad  companies  with  Mr.  Church  and  Mr. 
Allen,  reputable  lawyers  employed  by  defendants  in  the  defense 
of  said  action."  The  plaintiffs  were  of  course  interested  in  the  result 
of  the  litigation  for  tliey  had  already  invested  a  vast  amount  of 
money  and  incurred  additional  extensive  liabilities  and  their  right 
to  complete  the  contract  work  necessarily  depended  upon  the  result 
of  the  litigation.  The  action  was  pending,  however,  at  the  time 
the  contract  upon  which  the  plaintiffs  rely  was  made.  We  think 
it  would  not  be  a  reasonable  construction  of  the  provision  of  the 
contract  of  April  12,  1894,  by  which  the  defendants  agreed  to  be  at 
the  expense  of  all  the  actions  and  legal  proceedings  necessary  for 
obtaining  or  maintaining  the  franchises  of  the  railroad  companies^ 
to  hold  that  it  contemplated  that  the  plaintiffs  should  be  at  liberty 
to  employ  their  own  attorneys  to  take  part  in  the  prosecution  or 
defense  of  any  litigation  regardless  of  whether  they  were  parties 
thereto  or  not  and  regardless  of  the  necessity  tlierefor.  It  is  to  be 
borne  in  mind  that  the  plaintiffs  were  not  parties  to  the  litigation 
and  that  there  is  no  finding  that  it  was  necessary  to  a  proper  defense 
of  the  action  that  these  or  any  attorneys  should  have  been  employed 
by  them  in  these  circumstances.  The  mere  fact  that  the  defend- 
ants and  the  railroad  companies  consented  to  the  plaintiffs'  attorneya 
co-operating  and  taking  part  with  the  attorneys  for  the  railroad 
company  in  the  defense  of  the  action  does  not,  we  think,  render  the 
defendants  liable  to  the  plaintiffs  under  this  agreement.  The  con- 
sent of  the  defendants  is  explainable  on  the  theory  that  they  being 
responsible  to  the  railroads  under  their  contract  to  obtain  valid 
franchises,  either  had  charge  of  the  defense  of  the  action  or  were 
liable  for  the  expense  thereof. 

It  follows,  therefore,  that  the  judgment  should  be  affirmed,  with 
costs. 

Van  Brunt,  P.  J.,  McLaughlin  and  Hatch,  JJ.,  concurred ; 
Inoraham,  J.,  dissented. 

Inokaham,  J.  (dissenting) : 

I  do  not  concur  in  the  prevailing  opinion.     I  think  that  when  the 
plaintiffs  employed  Root  &  Clarke  to  assist  in  the  defense  of  the 
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action,  which  involved  the  validity  of  the  consent  necessary  for 
the  construction  of  the  road,  and  by  the  consent  of  the  defendants 
and  the  railroad  company  Root  &  Clarke  appeared  for  said  railroad 
company  upon  the  trial  of  the  action,  and  assisted  in  the  defense, 
the  fees  of  Root  &  Clarke  were  an  expense  in  an  action  the  defense 
of  which  was  necessary  for  maintaining  the  franchise  of  the  rail- 
road company ;  and  thus,  under  the  2d  clause  of  the  contract,  the 
defendants  became  liable  for  the  fees  of  Root  &  Clarke.  The 
defendants  having  agreed  to  pay  the  expense  of  all  actions  and  legal 
proceedings  necessary  for  maintaining  the  franchises  of  the  said  rail- 
road companies  to  construct,  maintain  and  operate  the  proposed  rail- 
road, the  necessary  legal  expenses  in  defending  the  action  specified 
were  an  obligation  assumed  by  the  defendants,  and  when  the  plain- 
tiffs, who  under  this  contract  had  invested  a  large  sum  of  money 
in  the  construction  of  the  railroad,  employed  counsel  to  assist  in  the 
defense  of  the  action,  and  such  counsel  with  the  consent  of  the 
defendants  and  the  railroad  companies  appeared  and  took  part  in 
the  defense  and  rendered  services  in  defeating  the  action,  the  fees  of 
Root  &  Clarke  were  just  as  much  an  expense  in  the  defense  of  the 
action  as  were  the  fees  of  Mr.  Choate,  who  was  also  engaged  as  coun- 
sel for  the  defendants  and  whose  fee  was  allowed  by  the  referee. 

I  think  the  judgment  should  be  modified  by  including  in  it  the 
amount  which  it  is  conceded  was  paid  to  Root  &  Clarke  as  their  fees 
in  the  defense  of  that  action. 

Judgment  afiinned,  with  costs. 


The  People  of  the  State  of  New  York,  Respondent,  i\  Edwakd 
E.  Conrad,  Appellant. 

Crime  detected  by  means  of  a  trap  — an  intent  to  commit  a  crime  must  be  connected 
iDith  some  overt  act  —  what  constitutes  the  crime  of  an  attempt  to  commit  an 
abortion. 

The  fact  that  a  criminal  was  detected  by  means  of  a  trap  set  for  him  is  not  a 
defense  to  him,  where  it  appears  that  he  was  not  a  passive  instrument  in  the 
hands  of  the  entrapping  parties,  but  did  the  act  with  which  he  was  charged 
voluntarily,  with  full  knowledge  of  the  subject  and  of  the  consequences  which 
would  flow  therefrom. 
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The  intent  to  commit  a  crime  is  not  alone  sufficient  under  section  34  of  tbe  Penal 
Code  to  justify  a  conviction  for  such  offense:  it  must  be  accompanied  by 
some  overt  act  Tbe  test  is  the  condition  of  the  actor's  mind  and  his  conduct 
in  the  attempted  consummation  of  his  design. 

Upon  a  criminal  trial  the  trial  judge  is  not  bound  to  repeat,  at  the  request  of 
counsel,  a  proposition  which  he  has  already  charged  In  the  main  charge. 

Upon  the  trial  of  an  indictment  charging  the  defendant  with  the  crime  of 
attempting  to  commit  the  crime  of  abortion,  the  prosecution  gave  evidence  to 
the  effect  that  the  defendant  agreed  for  hire  to  perform  an  abortion  on  a  preg- 
nant woman;  that  he  appeared  at  the  time  and  place  appointed,  bearing  sur- 
gical instruments  by  which  an  abortion  could  be  accomplished;  that  he  placed 
the  instruments  in  readiness  and  placed  the  woman  upon  a  table  in  a  position 
in  which  it  was  proper  for  him  to  place  her  in  order  to  accomplish  an  abor- 
tion; that  he  then  sterilized  his  hands  and  instruments  and  cleansed  the. 
woman's  person  by  means  of  a  syringe;  that  he  next  took  in  his  hands  an 
instrument  used  for  the  purpose  of  enabling  the  operator  to  obtain  a  view  of 
the  womb,  and  turned  toward  the  woman,  at  which  pcint  he  was  placed 
under  arrest. 

EM,  that  the  evidence  was  sufficient  to  sustain  a  conviction: 

That  the  intent  to  commit  the  crime  being  present,  the  defendant's  act  in  placing 
the  woman  on  the  table  and  each  of  his  subsequent  acts,  being  parta  of  a  course 
of  conduct  which,  if  carried  to  a  conclusion,  would  result  in  a  consummation  of 
the  crime,  constituted  overt  acts,  any  one  of  which,  coupled  with  an  intent 
to  commit  the  crime,  was  sufficient  to  complete  the  crime  charged  in  the 
indictment. 

Appeal  by  the  defendant,  Edward  E.  Conrad,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  city 
and  county  of  New  York  in  favor  of  the  plaintiflE,  entered  on  the 
8th  day  of  April,  1904,  convicting  tlie  defendant  of  the  crime  of 
attempting  to  commit  the  crime  of  abortion. 

James  W.  Osborne,  for  the  appellant. 

Sdbert  C,  Taylor,  for  tlie  respondent. 

Hatch,  J. : 

The  conviction  of  the  defendant  was  brought  about  by  means  of 
a  trap  arranged  by  the  officers  of  the  county  medical  society.  It  is 
claimed  that  as  the  defendant  was  lured  into  the  commission  of  the 
claimed  overt  acts  he  cannot  be  punished  therefor.  This  contention 
has  recently  been  the  subject  of  examination  by  this  court  and  by 
the  Court  of  Appeals  and  decided  adversely  to  the  contention  of 
the  defendant.     He  was  not  a  passive  instrument  in  the  hands  of 
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the  entrapping  parties.  He  did  the  act  with  which  he  was  charged 
voluntarily,  witli  full  knowledge  of  the  subject  and  of  the  conse- 
quences which  would  flow  therefrom.  Under  sudi  circumstances 
setting  a  trap  by  which  lie  was  caught  is  not  a  defense.  {People  v. 
Mills,  91  App.  Div.  331 ;  affd.  on  appeal,  178  N.  Y.  274.)  The 
evidence  upon  the  trial  tended  to  show  that  one  Minnie  Levine, 
after  a  conversation  with  one  Andrews,  the  attorney  for  the  county 
medical  society,  visited  the  defendant  at  his  office  127  West  Forty- 
seventh  street,  on  February  2,  1904.  She  informed  the  defendant 
that  slie  was  in  the  family  way ;  that  she  had  one  child,  thirteen 
months  of  age,  and  did  not  have  sufficient  means  to  support  another ; 
that  she  did  not  want  to  have  any  more  cliildren  and  asked  him  how 
much  he  would  charge  for  an  opeiation  upon  her  person.  Defend- 
ant asked  lier  if  she  wanted  to  come  to  his  house  and  she  told  him 
that  she  would  rather  not  because  she  would  be  likely  to  be  missed 
away  from  home.  The  defendant  then  told  her  to  call  again  the 
next  day.  Upon  the  following  day  this  woman  called  upon  the 
defendant  in  company  with  a  Mrs.  Blocher,  the  wife  of  a  detec- 
tive, who  had  also  previously  acted  as  a  detective  in  other  matters, 
and  was  then  being  paid  a  consideration  for  her  services  in  this 
case.  This  woman  was  introduced  by  Mrs.  Levine  as  her  sister- 
in-law  and  represented  that  she  lived  at  14  West  Sixty-fifth  street 
in  the  city  of  New  York  where  a  flat  had  been  engaged.  In  fact 
she  lived  at  518  Lexington  avenue,  Brooklyn.  These  two  women 
testified  to  a  further  conversation  respecting  the  performance  of 
the  operation,  and  finally  the  defendant  agreed  to  perform  it  for 
$125  —  $100  for  himself  and  $25  for  the  nurse,  and  he  was  to  go 
to  14  West  Sixty-fifth  street,  where  the  Blocher  woman  was  repre- 
sented to  live.  At  about  eleven  o'clock  on  the  twelfth  .day  of 
February  following  these  interviews  the  defendant  sent  a  nurse  to 
the  house  No.  14  West  Sixty-fifth  street.  She  prepared  a  table  for 
an  operation  by  arranging  blankets,  sheets  and  pillows  upon  it,  pro- 
cured some  water  to  be  boiled  upon  the  stove,  to  be  used  for  pur- 
poses of  sterilization ;  caused  Mrs.  Levine  to  remove  her  clotliing 
and  put  on  a  nightdress.  At  this  time  two  detectives,  O'Connell 
and  Eeardon,  were  concealed  in  a  bedroom  in  this  flat  adjoining  the 
room  where  the  nurse  had  prepared  the  table.  About  twelve  o'clock 
the  defendant  arrived  carrying  a  bag,  from  which  he  produced  and 
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placed  npon  a  chair  near  the  table  a  case  of  instrumeDts,  consistiDg 
of  a  pair  of  scissors,  three  rubber  bougies^  a  sonnd  or  probe,  a 
specnluzn,  a  bottle  of  gauze,  two  bottles,  one  containing  white  tablets, 
a  pair  of  dressing  forceps,  a  cloth  strap  and  a  rubber  bag.  It  was 
shown  b^  competent  testimony  that  Mrs.  Levine  was  about  four  or 
five  months  pregnant  with  a  living  child.  Shortly  after  the  arrival 
of  the  defendant  at  the  flat,  Mrs.  Blocher  produced  and  paid  him 
$125  in  bills  which  were  marked.  Thereafter  the  defendant  placed 
Mrs.  Levine  upon  the  table,  drew  up  her  l^s  so  that  her  knees 
rested  upon  her  chest,  and  strapped  her  in  a  position  known  to 
the  medical  fraternity  as  the  "dorsal"  or  "lithotomy"  position. 
Having  thus  placed  her,  he  sterilized  his  instruments  and  hands  by 
means  of  tlie  boiling  water,  and  proceeded  to  use  a  syringe  for 
cleansing  the  person  of  the  woman.  It  had  been  arranged  between 
the  concealed  detectives  and  Mrs.  Levine  tliat  the  latter  should  give 
a  signal  when  they  were  to  come  in  and  interrupt  the  process. 
After  having  syringed  the  parts,  the  defendant  took  in  his  hands  a 
speculum,  which  was  used  for  the  purpose  of  enlarging  the  vagina 
and  enabling  the  operator  to  obtain  a  view  of  the  womb.  With  this 
speculum  in  his  hand  the  defendant  turned  toward  the  woman, 
when  the  signal  was  given,  the  detectives  entered  the  room,  placed 
the  defendant  under  arrest,  demanded  that  he  deliver  to  them  the 
$125  in  bills,  which  he  did,  and  at  their  request  he  gave  them  the 
names  of  all  of  his  instruments ;  the  woman  was  unstrapped  and  left 
the  table,  and  the  defendant  was  removed  under  custody. 

It  safficiently  appeared  from  the  evidence  that  the  instruments 
which  the  defendant  produced  and  laid  upon  the  chair  and  sterilized 
could  be  used  to  perform  an  abortion.  Upon  such  subject  the 
People  were  held  to  an  extremely  rigid  rule  of  evidence,  but  suffi- 
cient appeared  to  show  that  the  position  in  which  the  woman  was 
placed  and  the  instruments  produced,  if  used  in  ordinary  course  to 
final  consummation,  would  have  resulted  in  producing  an  abortion. 
There  is  no  conflict  in  the  evidence  with  respect  to  what  the  defend- 
ant did.  Tlie  dispute  comes  to  rest  upon  the  character  of  the  act  and 
the  purpose  and  intent  which  the  defendant  had  in  doing  it.  The 
defendant  denied  that  he  did  any  of  the  acts  with  intent  to  commit  an 
abortion  upon  the  person  of  the  woman.  lie  denied  in  terms  that 
he  had  ever  been  applied  to  for  any  such  purpose,  but  claimed  that 
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the  womau  applied  to  him  for  treatment  for  an  abscess  or  other  difi* 
order  of  her  private  organs,  and  that  it  was  for  that  purpose,  and 
that  alone,  that  he  was  engaged  in  treating  her ;  that  all  the  acts 
which  he  did  were  proper  and  appropriate  for  such  treatment ;  that 
he  had  no  knowledge  as  to  whether  the  woman  was  pregnant  or  not, 
or  what  the  nature  of  her  disorder  was  at  any  time,  and  that  his 
examination  had  not  progressed  sufficiently  far  to  enable  him  to 
determine  whether  the  woman  was  pregnant  or  what  the  nature  of 
the  disorder  was  when  he  was  arrested.  We  have  carefully  gone 
over  the  testimony  and  reached  the  conclusion  that  the  evidence 
was  sufficient  to  justify  the  jury  in  finding  against  the  defendant 
upon  this  issue ;  that  the  question  thus  presented  became  one  of 
fact,  and  the  evidence  is  sufficient  to  support  the  verdict  which  was 
based  thereon. 

This  brings  us  to  the  legal  questions  presented  by  this  record. 
Section  294  of  the  Penal  Code  defines  the  crime  of  abortion  in  these 
words :  "A  person  who,  with  intent  thereby  to  procure  the  miscar- 
riage of  a  woman,  unless  the  same  is  necessary  to  preserve  the  life 
of  the  woman,  or  of  the  child  with  which  she  is  pregnant,  either 
*  *  *  2.  Uses,  or  causes  to  be  used,  any  instrument  or  other 
means."  The  other  provisions  of  this  section  are  not  applicable  to 
the  facts  appearing  in  the  record.  Section  34  of  the  Penal  Code 
provides :  "An  act,  done  with  intent  to  commit  a  crime,  and  tend- 
ing but  failing  to  effect  its  commission,  is  an  attempt  to  commit  that 
crime."  The  intent  to  commit  a  crime  is  not  sufficient  alone  to  jus- 
tify a  conviction  for  such  offense.  It  must  be  accompanied  by  some 
overt  act,  or  the  crime  is  incomplete.  It  is  claimed  by  the  learned 
counsel  for  the  appellant  that  the  defendant  did  no  act  and  used  no 
instrument  which  tended  to  produce  an  abortion  upon  the  person  of 
the  woman,  and  that,  to  quote  his  language,  "  wherever  the  accom- 
plishment of  a  crime  requires  the  use  of  an  instrument,  the  instru- 
ment must  be  one  that  is  suitable  to  the  completion  of  the  crime." 
The  argument  then  proceeds  to  show  that  the  defendant  did  not  use 
any  instrument  which  could  in  and  of  itself,  in  the  use  to  which  it 
was  put,  produce  an  abortion,  and  that  the  acts  done  by  the  defend- 
ant not  only  could  not  have  completed  the  act  of  abortion,  but  were 
means  and  instruments  used  innocuous  in  themselves,  and  in  their 
use  did  not  proceed  beyond  the  point  of  a  lawful  act  consistent  with 
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an  intent  to  discover  the  woman's  disorder ;  that  he  did  not  even 
know  that  she  was  pregnant.  The  logic  of  the  argument  requires 
us  to  hold  that  until  the  defendant  had  made  use  of  some  instrument 
by  which  the  crime  could  have  been  committed,  he  was  guilty  of  no 
act  within  the  express  terms  of  the  indictment  constituting  an 
offense.  The  language  of  the  indictment  charged  that  the  defend- 
ant, with  intent,  etc.,  "did  feloniously  attempt  to  use,  and  to 
cause  to  be  used,  certain  instruments,  *  *  *  and  with  the 
same  intent  did  then  and  there  feloniously  attempt  to  force,  thrust 
and  insert  the  same,  and  to  cause  the  same  to  be  forced,  thrust  and 
inserted  upon  and  into  the  womb"  of  the  woman.  The  argument 
is  not  new  in  criminal  law.  It  has  always  been,  and  doubtless  will 
continue  to  be,  the  subject  of  discussion  whenever  the  application 
of  the  rule  to  be  observed  is  difficult  and  obscure  by  reason  of  the 
facts.  Courts  have  divided  upon  the  subject  as  to  whether  the  overt 
act  contemplated  by  the  statute  must  be  the  h&t  one  essential  to  con- 
stitute proximate  cause  in  the  commission  of  an  offense,  or,  where 
thjBre  are  a  series  of  acts  necessary  to  be  done  to  commit  the  crime, 
whether  any  one  of  these  acts  may  be  laid  hold  of  as  sufficient  in 
law  to  constitute  the  overt  act  which  the  law  requires. 

Upon  this  subject,  it  was  said  by  the  Court  of  Appeals,  speaking 
through  CuLLEN,  J. :  "  The  question  of  what  overt  act  is  sufficient  to 
constitute  an  attempt  to  commit  a  crime  has  been  tlie  subject  of 
much  discussion  by  both  text  writers  and  courts,  and  of  some  con- 
flict in  the  decisions.  In  the  early  English  cases,  the  view  seems  to 
have  been  adopted  that  to  constitute  an  attempt  the  overt  act  must 
be  the  final  one  towards  the  completion  of  the  offense  and  of  such  a 
character  that,  unless  it  had  been  interrupted,  the  offense  itself 
would  have  been  committed.  The  decisions  in  some  of  these  cases 
seem  to  have  been  based  on  the  phraseology  of  the  particular 
statutes  under  which  the  indictments  were  framed.  This  extreme 
doctrine  has  not  been  accepted  in  tliis  country,  certainly  not  in  this 
State.  *  *  *  <  The  question  whether  an  attempt  to  commit  a 
crhne  has  been  made^  is  determinahle  solely  hy  the  condition  of  the 
actor^s  mind  and  his  conduct  in  the  attempted  constt^nmation  of 
his  design.  So  far  as  the  thief  is  concerned,  the  felonious  design 
and  action  are  then  as  complete  as  though  the  crime  could  have 
been,  or,  in  fact,  had  been  committed,  and   punishment  of  such 
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ofEender  is  jast  as  essential  to  the  protection  of  the  public,  as  one 
whose  designs  have  been  sueeessfaL'"  {People  v.  SuUivany  17S 
N.  Y.  122.)  In  Feople-Y.  Mills  (118  N.  T.  274)  it  was  said  by 
Yann,  J. :  '^  An  OTert  act  is  one  done  to  carry  oat  the  intention^ 
and  it  mnst  be  such  as  would  naturally  e£Eeet  that  result,  unlesa 
prevented  by  sonie  extraneous  cause."  In  speaking  of  the  particu- 
lar case  then  under  consideration,  the  learned  judge  states :  ''  If  the 
defendant  did  anything  with  intent  to  steal  tlie  papers  which,  in  the 
ordinary  course  of  events,  unless  interfered  with,  would  have  resulted 
in  tlie  theft  thereof,  it  was  an  overt  act" — citing  as  authority 
People  V.  Sullivan  {supra).  In  botli  of  these  cases  it  is  noticeable 
that  the  test  is  tlie  condition  of  the  actor's  mind  and  his  conduct  in 
the  attempted  consummation  of  his  design.  In  the  present  case 
the  intent  having  been  found  to  exist,  and  tlie  necessary  instruments 
having  been  present  with  which  the  act  could  be  performed,  and 
thereby  the  design  accompUshed,  the  use  of  otiier  means  necessary 
to  lead  up  to  the  final  use  of  an  uistrument  which  would  work  a 
consummation,  seems  to  us  to  bring  the  case  fairly  within  the  rule 
of  law  which  tests  and  characterizes  such  action.  The  Mills  Case 
{supra)  is,  as  we  construe  it,  quite  as  decided  a  case  against  the 
defendant  as  is  the  Sullivan  case.  There,  as  here,  there  were  a 
series  of  acts  to  be  done  before  the  crime  could  be  completed. 
The  first  attempt  was  to  corrupt  Meloy,  then  to  obtain  money 
from  Dr.  Flower,  tlien  to  bribe  the  assistant  district  attorney  and 
Brindley  to  procure  the  indictments.  Not  one  of  these  acts  stand- 
ing alone  would  have  enabled  the  defendant  to  procure  the  indict- 
ments save  the  last  act,  when  they  came  to  his  manual  custody.  The 
whole  series  of  acts,  however,  were  connected  parts  of  the  scheme 
and  designed  to  result  in  the  commission  of  the  crime.  Each  was 
an  overt  act,  and  it  is  the  doing  any  one  of  tliose  acts,  when  coupled 
with  tlie  intent  to  make  use  of  them  for  the  accomplishment  of  the 
wrongful  purpose,  that  constituted  the  offense.  In  this  case,  placing 
the  woman  upon  the  table  in  a  position  to  be  operated  upon  was  a 
distinct  overt  act,  necessary  and  essential  to  enable  the  defendant 
to  produce  the  abortion.  The  subsequent  acts  done  by  him  were 
each  in  turn  and  in  ordinary  course  means  to  an  end,  and  followed 
out  to  a  final  conclusion  would  consummate  the  intended  crime. 
"We  think,  therefore,  the  intent  to  commit  the  crime  existing,  that 
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the  overt  acts  were  done  in  the  process  of  a  consummation  of  the 
offense,  and  in  ordinary  course  the  crime  would  have  been  consum- 
mated had  not  the  interruption  intervened  before  the  offense  was 
complcfce.  Therefore,  auj  one  of  those  acts,  having  been  coupled 
witli  the  intent  to  commit  the  crime,  was  sufficient  to  constitute  the 
offense  charged  in  this  indictment  in  manner  as  charged.  Tlie 
defendant  was,  therefore,  properly  convicted. 

In  this  view  the  chai'gc  of  which  complaint  is  made  was  correct. 
There  was  no  error  in  the  refusal  to  charge  the  defendant's  iirst 
request.  It  was  covered  in  its  entirety  in  the  main  body  of  the 
chai^,  and  the  court  was  not  again  called  upon  to  repeat  it.  The 
third  request  to  eliarge,  which  was  urged  upon  our  attention,  was 
charged  in  the  very  language  under  a  former  request  and  saved 
every  right  of  the  defendant  upon  the  subject  to  which  it  referred, 
its  language  being :  "  Before  the  jury  may  convict  the  defendant 
they  must  be  satisfied  beyond  a  reasonable  doubt  that  the  acts  of 
the  defendant  were,  as  a  whole,  inconsistent  with  his  innocence." 
We  have  examined  all  the  otlier  questions  raised  by  the  learned 
counsel  for  the  defendant  and  find  no  error  therein. 

The  judgment  of  conviction  seems  to  Jiave  been  justified  by  the 
evidence,  and  as  no  errors  of  law  appear,  it  should  be  afiirmed. 

Van  Bbtjnt,  P.  J^  Ligkaham,  McLauohlin  and  LiuaHLiN,  JJ., 
concurred. 

Judgment  affirmed.     


John    G.    Carlisle,  Respondent,   v.  Reok  Barnes,   Appellant. 

(No.1.) 

Oral  contract — wheu  enforced  althomgh  not,  om  eontenplaied,  rsduood  to  writing^ 
waiver  of  the  writing — ft^eaeure  of  damages  for  the  breach  of  a  contract  under 
which  five  per  cent  ofdaimM  collected  was  to  be  given  to  an  attorney. 

An  agreement  to  contmct  is  not  a  ihial  contract,  because  something  is  left  open; 
but  where  &11  the  tenns  of  the  contract  are  settled  and  what  each  partj  thereto 
is  to  do  is  fully  understood  and  agreed  upon,  the  fact  that  the  parties  contem- 
plate the  execution  of  a  written  instrument  does  not  make  the  execution  of 
such  instrument  an  absolute  prerequisite  to  the  existence  of  a  binding  con- 
tract, if  the  parties  waive  the  proTision  for  the  written  instrument. 
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Where  a  person,  after  em  ploying  an  attorney  to  prosecute  a  number  of  claims 
and  agreeing  to  pay  him  as  compensation  for  his  services  five  per  cent  of 
the  amount  of  the  claims  collected  by  him,  refuses  to  allow  the  attorney  to 
proceed  to  collect  the  claims  and  employs  another  attorney,  through  whose 
instrumentality  the  claims  are  collected,  the  attorney  first  employed  is  entitled, 
in  an  action  to  recover  damages  for  the  breach  of  the  contract,  to  recover  the 
five  per  cent  agreed  upon,  whether  such  five  per  cent  be  called  "  compensa- 
tion "or  "  the  value  of  the  contract  '*  or  "  profit." 

Appeal  by  the  defendant,  Reon  Barnes,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  11th  day  of  June,  1904:, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  11th  day  of  June,  1904,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Hector  M.  Ilitchinga^  for  tlie  appellant. 

Austen  G,  Fox^  for  the  respondent. 

Patterson,  J. : 

The  plaintiff  sued  to  recover  damages  for  the  breach  of  a  contract 
of  employment.  He  alleges  in  his  complaint  that  he  is  an  attorney 
and  counselor  at  law  and  a  member  of  the  bar  of  the  Supreme 
Court  of  the  United  States  and  of  the  Circuit  and  District  Courts 
of  the  United  States  for  the  southern  district  of  New  York,  and  of 
this  court ;  that  during  the  year  1900  there  were  various  actions 
brought  in  the  courts  of  the  United  States  (in  which  actions  lie  was 
associate  counsel  for  the  plaintiffs),  involving  the  constitutionality 
and  legality  of  the  imposition  and  collection  of  customs  duties  levied 
by  the  authorities  of  the  United  States  upon  articles  of  merchandise 
brought  into  the  ports  of  the  United  States  from  Porto  Rico  at 
various  times  since  the  beginning  of  the  late  war  with  Spain,  and  to 
test  the  constitutionaUty  and  legality  of  the  imposition  and  collec- 
tion of  customs  duties  upon  articles  of  merchandise  taken  into  Porto 
Rico  *'  from  other  parts  of  the  United  States "  during  the  same 
period.  It  is  further  alleged  in  the  complaint  that  there  were  vari- 
ous merchants  in  the  city  of  New  York  whose  rights  depended 
upon  the  determination  by  the  United  States  Supreme  Court  of  the 
questions  arising  out  of  the  matters  above  referred  to,  and  that  the 
rights  of  certain  named  foreign  commission  merchants  were  involved 
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or  would  be  controlled  by  the  decision  of  the  Supreme  Court  of  the 
United  States  of  such  questions.  It  is  then  alleged  that  the  cases 
pending  in  the  United  States  Supreme  Court,  and  in  which  the 
plaintiff  was  associate  counsel,  were  test  cases,  and  that  certain 
firms  in  the  city  of  New  York  (not  directly  connected  with  the 
then  pending  litigations)  appointed  the  defendant  Barnes  their 
attorney  in  fact  to  present,  prosecute,  recover  and  collect  their 
several  claims  against  the  United  States,  arising  out  of  the  imposi- 
tion and  collection  by  the  collector  of  customs  of  the  port  of  New 
York  of  duties  claimed  to  be  due  the  government  of  the  United 
States  on  merchandise  consigned  to  them  from  the  island  of  Porto 
Rico  at  various  times  after  the  beginning  of  the  said  war  with 
Spain ;  and  it  is  further  alleged  that  the  defendant  was  authorized 
to  employ  attorneys  and  counsel  for  tlie  purpose  of  enforcing 
their  claims  to  reimbursement  of  duties  paid,  and  that  under 
the  terms  of  the  defendant's  employment  he  (the  defendant)  was 
to  receive  from  those  for  whom  he  acted  as  attorney  in  fact  twenty 
per  cent  of  moneys  allowed  and  paid  by  the  United  States  upon 
claims  of  his  constituents.  It  is  further  alleged  that  while  the  test 
cases  were  pending  and  the  plaintiff  was  acting  as  counsel  therein 
and  while  the  contracts  between  the  defendant's  constituents  and 
himself  were  in  full  force  and  effect  and  in  or  about  the  month  of 
October,  1900,  the  defendant  employed  the  plaintiff  as  his  attorney 
and  counsel  to  institute  and  prosecute  in  the  United  States  and 
State  courts  or  hefo7*e  the  executive  departments  of  the  United 
States  govemme7ity  such  proceedings  as  might  in  the  plaintiff's 
judgment  be  necessary  to  collect  the  claims  of  the  defendant's  con- 
stituents for  and  on  account  of  the  exaction  of  the  customs  duties 
referred  to.  It  is  further  alleged  that  on  the  20th  of  March,  1901, 
while  the  proceedings  were  still  pending,  it  was  agreed  between  the 
plaintiff  and  the  defendant  that  the  latter  would  pay  to  the  former 
for  services  rendered  and  to  be  rendered  in  connection  with  the  said 
claims  as  soon  as  he,  tlie  defendant,  should  be  paid  the  amount  to 
which  he  was  entitled  under  the  terms  of  his  agreement  with  his 
constituents,  a  fee  equal  to  five  per  cent  of  the  amount  which  might, 
as  a  result  of  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  test  cases,  be  allowed  to  such  constituents ;  and  that 
the  defendant  agreed  to  place  all  accounts  apd   other  evidence 
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relating  to  the  said  claimB  in  plaintifPfi  hands,  and  to  fumifih  plain- 
tiff immediately  with  the  individual  names  of  the  members  of  the 
firms  represented  by  tlie  defendant  so  that  actions  should  be  com- 
menced for  the  recovery  of  said  claims,  and  that  at  all  times  the 
plaintiff  was  ready  and  willing  to  carry  out  the  terms  of  the  con- 
tract between  him  and  the  defendant.  An  allegation  is  then  made 
of  the  breach  of  the  contract  by  the  defendant  in  that  he  failed  and 
neglected  to  put  the  plaintiff  in  possession  of  any  accounts  or  other 
evidence  of  said  claims,  or  to  furnish  the  individual  names  of  the 
members  of  said  firms  to  enable  the  plaintiff  to  institute  any  suit  or 
suits,  or  proceedings  at  law  or  oiJierwiae  in  the  covrts  or  before  the 
departments,  and  the  defendant  thereby  wholly  prevented  the 
further  performance  of  the  aforesaid  agreement  by  the  plaintiff. 
It  is  then  stated  that  on  the  27th  of  May,  1901,  the  Supreme  Court 
of  the  United  States  decided  in  the  test  cases  that  the  collector  of 
the  port  of  New  York  had  no  authority  of  law  to  exact  the  pay- 
ment of  any  moneys  as  duties  upon  articles  brought  into  the  port  of 
New  York  from  the  island  of  Porto  Rico  between  the  11th  of 
April,  1899,  and  the  1st  day  of  May,  1900,  and  that  moneys  so 
exacted  could  be  recovered  with  interest  from  the  date  of  payment 
in  an  action  at  law  against  the  collector ;  that  thereupon  the  plaintiff 
again  requested  the  defendant  to  pei*form  his  part  of  the  agreement 
between  them,  and  to  furnish  the  necessary  facts  for  the  institu- 
tion of  proceedings  at  law  or  otherwise  for  the  prosecution  and 
recovery  of  the  claims  represented  by  the  defendant,  and  that  the 
defendant  refused  to  comply  with  the  request.  The  allegation  is 
then  made  that  the  firms  represented  by  the  defendant  received 
from  the  government  of  the  United  States  various  large  sums 
of  money  and  paid  to  the  defendant  as  his  percentage  the  sum  of 
$89,600.  The  plaintiff  claims  that  he  is  entitled  to  recover  from 
the  defendant  five  per  cent  upon  the  amount  paid  by  the  United 
States  government  to  the  parties  represented  by  such  defendant. 

The  defendant  in  his  answer  denies  knowledge  of  the  pendency 
of  the  test  cases  and  also  (substantially)  the  material  allegations  of 
the  complaint.  He  admits  that  he  did  not  put  the  plaintiff  in  pos- 
session of  the  accounts  or  other  evidence  of  claims  mentioned  in  the 
complaint,  but  he  states  that  he  did  not  at  anytime  agree  to  furnish 
the  plaintiff  with  accounts  or  evidence  of  such  claims.    He  also 
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admits  that  he  did  not  famish  the  plaiutiff  with  facts  for  the  insti- 
tution  of  proceedings  at  law  or  otherwise  for  the  prosecution  and 
recovery  of  the  claims  of  the  persons  represented  by  him,  and  he 
6peciiica]ly  denies  that  he  at  any  time  agreed  to  furnish  the  plaintiff 
with  any  facts  for  the  institution  of  proceedings  at  law  or  otherwise 
for  the  prosecution  and  recovery  of  said  claims.  The  answer  also 
contains,  as  a  second  defense,  a  specific  denial  that  the  defendant 
employed  the  plaintiff  in  any  manner  to  perform  for  him  any  pro- 
fessional or  other  services  or  that  the  plaintiff  has  performed  for 
him  any  service,  professional  or  otherwise,  or  that  the  defendant  is 
indebted  to  the  plaintiff  on  account  of  the  matters  alleged  in  the 
complaint. 

On  the  trial  of  the  case  on  the  issue  of  employment,  the  only  wit- 
nesses examined  were  the  plaintiff  and  the  defendant.  The  plain- 
tiff testified,  with  relation  to  the  incipiency  of  the  employment,  that 
he  was  approached  by  the  defendant,  who  referred  to  the  plaintiff's 
connection  with  the  test  cases  and  stated  (in  effect)  that  he  desired 
the  aid  and  assistance  of  the  plaintiff  in  the  prosecution  of  the 
claims  he,  the  defendant,  represented.  The  defendant  does  not 
deny  that  conversations  took  place  between  the  plaintiff  and  himself 
on  the  subject  of  employment,  but  his  intimation  is  that  an  employ- 
ment was  sought  or  solicited  by  the  plaintiff,  and  he  claims  that  it 
was  never  made  although  it  had  been  spoken  of.  In  other  words, 
the  position  taken  by  the  defendant  is  that  while  there  was  general 
talk  or  conversation  with  respect  to  a  possible  employment,  there 
was  no  actual  retainer,  and  that  whatever  was  in  contemplation  or 
negotiation  was  dropped  and  terminated  without  any  definite  under- 
standing or  agreement. 

It  is  quite  apparent  from  Mr.  Carlisle's  own  testimony  that  no 
definite  arrangement  was  made  until  February,  1901.  Gteneral  con- 
versations looking  to  employment  had  been  had  upon  the  subject 
before  that.  In  February  (or  March)  of  that  year,  according  to  the 
plaintiff's  statement,  it  was  the  subject  of  consideration  whether  suit 
should  be  brought  against  the  collector  of  customs  in  New  York  or 
against  the  United  States  in  the  Court  of  Claims  at  Washington,  or 
against  the  United  States  in  the  United  States  Circuit  Court  in  New 
York ;  and  he  testifies  that  it  was  the  defendant  who  proposed  to  pay 
App.  Dnr.— Vol.  Oil.        87 
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him  five  per  cent  (or  a  sum  eqaal  to  five  per  cent)  upon  the  whole 
amount  realized,  as  compensation  for  collecting  the  claims.  Mr.  Car- 
lisle also  testifies  that  he  suggested  to  the  defendant  that  he  should 
be  paid  in  addition  to  the  five  per  cent  whatever  necessary  expenses 
he  might  incur  in  connection  with  such  collection,  e.  g.^  disburse- 
ments for  traveling  and  printing.  He  also  testifies  that  Barnes  did 
not  reject  that  last-mentioned  feature  of  the  proposition ;  that 
Barnes  did  not  affirmatively  assent  to  it  in  terms ;  but  that  non- 
committal position  of  the  defendant  related  only  to  the  incidental 
expenses  and  in  no  way  to  the  five  per  cent  compensation. 

It  appears  from  Mr.  Carlisle's  testimony  that  the  defendant  him- 
self made  the  proposition  for  five  per  cent  compensation,  and  that 
being  so,  it  is  said  that  the  contract  of  employment  was  then  made, 
but  the  evidence  does  not  fully  bear  out  that  contention.  The 
plaintiff  testified  that  after  the  conversation  relating  to  the  terms  of 
employment,  he  said  to  the  defendant  that  he  would  go  back  to  his 
office  and  put  in  the  form  of  a  letter  "  the  proposition  which  wUl 
hold  loth  of  U8,^^  And  that  letter  becomes  very  important  because 
the  defendant  insists  that  it  furnishes  convincing  evidence  that  aeon 
tract  did  not  then  exist  between  him  and  the  plaintiff  and  that  the 
plaintiff  so  understood,  and  admitted  that  there  was  to  be  no  con- 
tract until  the  terms  and  conditions  thereof  were  reduced  to  writ- 
ing. The  plaintiff  on  the  19th  of  February,  1901,  wrote  to  the 
defendant  as  follows :  "  In  accordance  with  our  understanding  the 
other  day,  I  write  to  say  that  I  will  undertake  the  collection  of 
the  claims  in  your  hands  on  the  following  conditions :  You  are  to 
place  in  my  hands  all  the  claims  controlled  by  you  for  taxes  or 
duties  paid  at  New  York  on  goods  brought  from  Porto  Rico,  to  include 
all  claims  for  such  duties  that  may  be  paid  hereafter^  up  to  the  time 
of  the  final  decision  on  the  questions  involved.  I  will  institute  and 
prosecute  such  proceedings  in  the  courts  or  elsewhere^  as  may  be 
necessary  to  secure  their  collection,  and  when  collected  in  whole  or 
in  part,  I  am  to  receive  as  compensation  for  my  services  a  sum  equal 
to  five  per  cent  upon  the  whole  amount  actually  collected,  and  no 
compensation  in  case  nothing  is  collected  ;  but  you  are  to  defray  all 
necessary  expenses  in  the  prosecution  and  collection  of  the  claims, 
which  will  consist  of  charges  for  printing,  traveling  expenses  and 
such  incidental  charges  as  may  be  connected  with  the  business.     Of 
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course,  this  is  a  mere  outline  of  the  matter  and  if  you  desire  to  go 
on  with  it,  we  will  prepare  and  sign  a  formal  contract.'^ 
•  There  can  be  no  doubt  of  the  meaning  of  this  letter.  At  its 
date  there  was  no  agreement  between  the  parties.  The  whole  mat- 
ter was  in  fieri.  It  is  intimated  in  the  letter  that  the  writer 
intended  to  reduce  the  terms  of  the  agreement  to  writing.  The 
words,  "  if  you  desire  to  go  on  with  it,"  indicate  that  it  was  then  still 
open  to  the  defendant  to  make  a  contract  or  not,  as  he  pleased.  He 
had  his  locus  pmniteiiticB^  and  if  the  case  rested  there,  there  could  be 
no  question  that  there  was  no  binding  obligation  assumed  by  the 
defendant.  But  it  is  in  evidence  that  shortly  after  the  defendant 
received  that  letter,  he  and  the  plaintiff  had  a  conversation  in  which 
the  defendant  accepted  the  terms  of  the  letter  and  agreed  to  furnish 
to  the  plaintiff  the  details  necessary  for  him  to  take  action  either  in 
the  courts  or  in  the  Treasury  Department  for  the  collection  of  the 
claims  in  his  hands.  It  is  very  clear,  upon  Mr.  Carlisle's  testimony, 
that  the  defendant  assented  in  that  conversation  to  the  employment 
and  waived  the  condition  of  the  contract  being  reduced  to  writing. 
The  decision  of  the  Supreme  Court  of  the  United  States  in  the  test 
cases  had  not  been  rendered  at  the  time  of  that  conversation.  The 
defendant  denied  in  his  testimony  that  he  had  the  conversation 
which  was  in  effect  an  acquiescence  in  the  terms  of  Mr.  Carlisle's 
letter  of  February  nineteenth,  but  that  was  a  matter  for  the  con- 
sideration and  determination  of  the  jury  and  they  found  in  favor  of 
the  plaintiff  on  that  disputed  question.  The  conversation  having 
taken  place  and  the  defendant  having  not  only  acquiesced  in  the 
terms  of  the  letter,  but  having,  according  to  the  testimony  of  Mr. 
Carlisle,  promised  to  furnish  him  with  the  data  he  required  for  the 
purpose  of  ascertaining  the  names  of  the  claimants  and  the  amounts 
which  they  claimed,  it  is  obvious  that  the  defendant  waived  the 
mere  formality  of  the  execution  of  a  written  instrument,  as  expres- 
sive of  their  agreement.  If  tlie  plaintiff's  version  of  the  conversa- 
tion be  true  (and  the  jury  have  found  it  is),  then  it  is  apparent  that 
there  was  a  waiver  of  a  written  agreement.  An  agreement  to  con- 
tract is,  of  course,  not  a  iinal  contract,  because  something  is  left 
open  ;  but  where  all  the  terms  are  settled,  and  what  each  party  is  to 
do  is  full^  understood  and  agreed  upon,  althougli  a  written  instru- 
ment may  have  been  in  contemplation,  the  execution  of  such  an 
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Instrnment  is  not  abeolntelj  required  to  make  a  binding  contract, 
if  the  condition  of  a  writing  is  waived.  The  case  of  Sanders  v. 
Pottlitzer  Bros.  F.  Co,  (144  N.  T.  209)  is  interesting  and  instrnctive 
on  that  subject.  There  terms  were  agreed  upon  by  parol,  but  a 
written  instrument  was  intended.  One  of  the  contracting  parties 
insisted  that  other  terms  should  be  embodied  in  the  writing.  The 
court  upheld  the  verbal  agreement,  notwithstanding  the  provision 
concerning  its  reduction  to  writing,  because  of  the  acts  of  the  party 
who  desired  to  vary  the  terms  of  the  parol  agreement  and  substi- 
tute others  in  the  contemplated  writing.  Here  it  is  plain,  upon  an 
issue  directly  raised  and  upon  which  the  jury  passed,  that  the  defend- 
ant waived  the  execution  and  delivery  of  a  written  instrument  and 
that  he  bound  himself  to  the  contract  of  employment  as  claimed  by 
the  plaintiff. 

The  defendant  never  furnished  to  the  plaintiff  the  data  required 
to  enable  the  latter  to  present  the  claims,  either  in  the  courts  or  to 
the  Treasury  Department.  There  is  no  dispute  as  to  that ;  bat  it 
does  appear  that  the  defendant,  repudiating  his  contract  with  the 
plaintiff,  employed  another  lawyer  to  prosecute  and  collect  the 
claims  represented  by  him.  That  other  lawyer  had  been  the  Attor- 
ney-Q«neral  of  the  United  States  who  argued  the  test  cases  in  tlie 
Supreme  Court  of  the  United  States  against  Mr.  Carlisle.  Through 
his  instrumentality  and  agency  the  claims  were  collected.  They 
were  paid  by  the  Treasury  Department. 

The  breach  of  the  contract  is  clear.  The  refusal  to  give  the 
plaintiff  the  data  required  so  that  he  might  perform  his  service  is 
admitted.  He  could  not  proceed  without  them.  There  is  some 
suggestion  of  inequity  in  the  plaintiff's  claim,  because  it  is  said  he 
did  nothing.  Tliis  action  is  not  on  a  quam,tum  meruit.  The  plain- 
tiff was  not  required  to  prove  what  work  he  actually  performed. 
There  was  a  special  contract  and  a  breach,  and  the  action  is  for  a 
specific  amount  of  damage,  for  an  agreed  sum,  resulting  from  that 
breach.  As  this  action  is  constituted,  proof  was  not  required  such 
as  would  be  necessary  in  an  action  on  a  quantum  meruit  Had  it 
been  such  an  action  it  might  have  been  necessary  for  the  plaintiff  to 
prove  what  he  did  ;  but  here  there  was  an  executory  contract  and  a 
palpable  breach  and  the  plaintiff  is  entitled  to  recover  the  fixed 
value  of  his  contract  which  was  the  five  per  cent  agreed  upon.    It 
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i&  quite  conceivable  that  under  the  employment  he  did  many  things 
which  would  have  advanced,  promoted  and  secured  a  favorable 
result  liad  he  been  permitted  to  proceed.  The  service  performed  by 
the  gentleman  who  was  subsequently  employed  was  prfecisely  (in 
kind)  the  same  as  might  have  been  performed  by  the  plaintiflF,  and 
the  result  shows  that  the  benefit  to  the  defendant  and  his  constitu- 
ents would  have  been  exactly  the  same  whether  such  services  were 
rendered  by  the  plaintiff  or  by  the  gentleman  by  whom  he  was 
superseded.  The  decision  of  the  Supreme  Court  of  the  United 
States  upon  the  question  involved  was  not  rendered  until  May,  1901, 
and  it  is  evident  that  the  considerations  which  induced  the  govern- 
ment of  the  United  States  to  return  the  sums  to  the  defendant's 
constituents  would  have  been  influential,  irrespective  of  the  person- 
ality of  the  lawyer  in  charge  of  the  collection  of  the  claims.  If 
the  defendant  chose  to  displace  the  plaintiff  and  employ  some  one 
else,  thereby  committing  a  breach  of  the  contract,  he  was  bound  to 
pay  the  latter  the  sum  he  had  agreed  to  pay,  because  that  was  the 
vulue  of  the  contract  to  the  plaintiff.  {BarUett  v.  0,  F.  Sa/oi7ig8 
Bank,  79  Cal.  221.) 

After  the  decision  of  the  Supreme  Court  of  the  United  States 
fixing  the  rights  of  the  defendant's  constituents  (for  in  principle 
they  were  identical  with  those  of  the  claimants  in  the  test  cases),  it 
was  established  that  the  claims  put  for  enforcement  in  Mr.  Carlisle's 
hands  could  be  collected.  The  value  of  the  contract  would  have 
been  secured  to  the  plaintiff  but  for  the  defendant's  default,  and 
that  value  is  fixed  by  the  agreement.  The  plaintiff  is  entitled,  to 
recover  his  five  per  cent  whether  that  amount  is  to  be  called  strictly 
"  compensation "  or  the  "  value  of  the  contract "  or  "  profit.'^ 
(  Wakeman  v.  Wheeler  i&  Wilson  Mfg.  Co,,  101  N.  Y.  205.) 

The  charge  of  the  learned  judge  below  is  substantially  correct 
upon  that  subject.  Here  was  a  complete  breach  of  a  contract ;  tlie 
action  was  for  the  sum  agreed  to  be  paid  and  not  for  the  value  of 
services  rendered ;  the  plaintiff  was  prevented  by  the  defendant 
from  earning  the  amount  agreed  upon,  and  was  ready  and  willing  at 
all  times  to  render  the  services  for  which  he  was  employed. 

There  is  raised  on  the  record  on  this  appeal  from  the  judgment 
a  question  which  has  been  argued  upon  an  independent  appeal  and 
which  will  be  considered  separately. 
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Our  conclusion  upon  the  wliolo  case  is  that  the  judgment  and 
order  denying  motion  for  a  new  trial  should  be  affirmed,  with  costs. 

Van  Bkunt,  P.  J.,  O'Bribn,  Hatch  and  Latjohlin,  J  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


John    G.   Carlisle,   Respondent,   v.   Reon    Barnes,   Appellant 

(No.  2.) 

Amendment  on  the  trial  aa  to  t7ie  date  of  a  contract  etated  in  the  complaint  —  motum 
to  vacate  a  judgment  as  **  taken  against  the  dtfendant  through  Am  mistake,** \etc. — 
tehen  properly  denied. 

The  complaint  in  an  action  brought  to  recover  damages  for  the  breach  of  a  con- 
tract aUeged  that  the  contract  in  question  was  made  in  October,  1900,  but  it 
appeared  upon  the  trial  that  it  was  really  made  in  February,  1901.  At  the 
close  of  the  evidence,  the  plaintiff  made  a  motion  to  amend  the  complaint  to 
conform  to  the  proof  by  alleging  that  the  contract  was  made  in  February,  1901. 
The  defendant  having  objected  to  the  allowance  of  the  amendment,  the  court 
stated  that  if  the  defendant's  counsel  asserted  that  the  allowance  of  the  amend- 
ment would  surprise  him  so  that  he  would  not  be  able  to  produce  evidence 
which  otherwise  he  might  have  been  able  to  produce,  then  the  amendment 
might  be  denied.  The  defendant's  counsel  replied:  "  I  don't  know  that  I 
ought  to  make  that  statement,"  and  the  court  then  allowed  the  amendment. 
The  case  was  submitted  to  the  jury  and  resulted  in  a  verdict  in  favor  of  the 
plaintiff. 

The  defendant  then  made  a  motion  under  section  724  of  the  Code  of  Civil  Pro- 
cedure to  vacate  and  set  aside  the  judgment  and  for  a  new  trial  of  the  action, 
claiming  that  the  judgment ''was  taken  against  the  defendant  through  his 
mistake,  inadvertence,  surprise  and  excusable  neglect." 

Beld,  that  assuming  that  the  defendant's  remedy  under  the  circumstances  was 
by  a  motion  made  under  section  724  of  the  Code  of  Civil  Procedure,  the  motion 
was  properly  denied. 

Appeal  by  the  defendant,  Reon  Barnes,  from  an  order  of  the 
Suj^reme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  29th 
day  of  August,  1904,  denying  the  defendant's  motion  to  vacate  and 
set  aside  a  judgment  theretofore  entered  in  the  action  upon  the  ver- 
dict of  a  jury  in  favor  of  the  plaintiff,  on  the  ground  of  mistake, 
inadvertence,  surprise  and  excusable  neglect. 
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Hector  M.  Ilitchings,  for  the  appellant. 
Austen  G,  Fox^  for  the  respondent. 

Patterson,  J. : 

This  appeal  is  from  an  order  denying  a  motion  to  vacate  and  set 
aside  a  judgment  entered  in  favor  of  the  plaintiff  on  the  verdict  of 
a  jury,  and  also  denying  a  motion  for  a  new  trial  of  the  action. 
The  ground  npon  which  the  motion  was  based,  as  appears  from  the 
order  appealed  from,  is  that  the  judgment  '^  was  taken  against  the 
defendant  through  his  mistake,  inadvertence,  surprise  and  excusable 
neglect." 

There  is  nothing  irregular  in  the  judgment.  It  was  entered  as  of 
right,  but  the  real  ground  of  the  defendant's  application  is  that  on 
the  trial  of  the  action  the  plaintiff  was  allowed  to  amend  his  com- 
plaint and  substitute  a  cause  of  action  different  from  that  alleged  in 
the  complaint.  The  matter  was  brought  up  on  the  record  on  appeal 
from  the  judgment,  but  as  the  defendant  has  thought  proper  to 
make  his  special  motion  under  section  724  of  the  Code  of  Civil  Pro- 
cedure, we  have  considered  it  separately.  That  section  relates  to 
relieving  a  party  from  a  judgment,  order  or  other  proceeding  taken 
against  him  thrdugh  his  mistake,  inadvertence,  surprise  or  excusable 
neglect.  Assuming  that  a  motion  of  this  character  can  be  made 
under  that  section,  it  is  quite  apparent  that  the  only  claim  to  relief 
relates  to  the  ruling  of  the  court  npon  the  trial.  There  was  no  sur- 
prise, no  mistake  and  no  inadvertence  in  any  way  connected  with 
the  action  through  its  progress,  and  if  excusable  neglect  is  relied 
upon,  then  that  relates  only  to  what  took  place  at  the  trial. 

The  action  was  brought  to  recover  damages  for  the  breach  of  a 
contract.  It  was  stated  in  the  complaint  that  the  contract  was  made 
in  October,  1900,  but  it  appeared  in  evidence  that  it  was  really  made 
in  February,  1901.  When  the  proof  was  in,  the  court  below,  under 
the  objection  and  exception  of  the  defendant,  allowed  an  amendment 
of  the  complaint.  It  is  now  contended  by  the  defendant  that  the 
allowance  of  this  amendment  was,  in  effect,  the  substitution  of  a 
new  cause  of  action  antl  that  the  defendant  was  surprised  and  misled, 
and  that  the  counsel  who  then  represented  the  defendant  did  not 
sufficiently  protect  the  rights  of  his  client. 

There  was  no  material  variance  between  the  allegation  of  the 
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complaint  and  the  proof  with  respect  to  the  contract  sued  upon. 
The  amendment  was  merely  to  conform  the  complaint  to  the  proof 
concerning  the  date  at  which  the  alleged  contract  was  made.  The 
terms  and  conditions  of  the  contract  were  the  same,  whether  it  was 
made  on  one  date  or  the  other,  and  a  material  variance  does  not 
exist  unless  a  party  has  been  misled  to  his  prejudice  in  maintaining 
his  action  or  defense  upon  the  merits ;  and  if  he  has  been  misled  he 
must  prove  that  fact  to  the  satisfaction  of  the  court,  and  also  show 
the  particulars  in  which  he  has  been  misled.  (Code  Civ.  Proc.  §  539.) 
We  see  no  reason  why  this  verdict  might  not  have  been  maintained 
\  without  amendment  of  the  pleading,  under  the  circumstances  dis- 
closed by  the  record  in  connection  with  the  ai)plication  for  leave  to 
amend.  The  learned  trial  judge,  having  regard  to  the  rule  of  law 
respecting  variances,  stated  to  the  defendant's  counsel  that  if  he 
would  say  to  the  court  that  the  allowance  of  the  amendment  chang- 
ing the  date  from  October,  1900,  to  February,  1901,  surprised  him  so 
that  he  would  not  be  able  to  produce  evidence  which  otherwise  he 
would  have  been  able  to  produce,  then  a  different  ruling  might  be 
made.  Thereupon  tlie  counsel  for  the  defendant  said,  "  I  don't  know 
that  I  ought  to  make  that  statement,"  but  he  did  not  categorically 
answer  the  interrogatory  of  the  court,  and  it  is  manifest  that  he  failed 
to  put  himself  in  such  a  position  as  required  the  court  to  deny  the 
motion  for  an  amendment.  There  is  nothing  whatever  to  criticize 
in  the  conduct  of  the  counsel  for  the  defendant  on  the  trial.  He 
protected  the  rights  of  his  client  in  every  legitimate  way,  and  if  he 
could  not  take  it  upon  himself  to  say  that  he  was  surprised  or  misled 
by  the  mere  change  of  the  allegation  of  the  complaint  as  to  the  date 
we  are  unable  to  see  why  he  should  be  censured  because  of  his 
refusal  to  deceive  the  court.  There  is  no  question  of  "  excusable 
neglect "  which  would  authorize  the  setting  aside  of  the  verdict* 
As  far  as  we  are  able  to  gather  from  this  record,  there  was  no  neglect 
at  all  in  any  matter  connected  with  the  trial  so  far  as  the  conduct 
of  the  defense  is  concerned. 

The  order  appealed  from  should  be  aflSrmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brikn,  Hatch  and  Lauqhlin,  JJ.,  concurred. 

Order  affirmed,  with  costs. 
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Alberta  P.  Tbaoy  and  Eobert  C.  Davey,  as  Executor,  etc.,  of 
William  L.  Evans,  Deceased,  Respondents,  v.  Catherine 
Falvey,  Individually  and  as  Executrix,  etc.,  of  Thomas  Falvey, 
Deceased,  Appellant,  Impleaded  with  The  Gekman  Savings 
Bank  in  the  City  of  New  York. 

Waiver  of  a  right  to  a  jury  tricU — token  an  order  denying  a  motion  for  a  jury  trial 
in  a  partition  euit  is  a  bar  to  a  second  motion  therefor — vihen  a  consent  to  ths 
entry  of  such  an  order  continues  in  force  during  the  entire  litigation. 

The  constitutional  right  to  a  jury  trial  may  be  waived  and  the  waiver,  when  once 
made,  cannot  be  retracted  but  remains  good  during  the  life  of  the  litigation. 
Such  rule,  however,  has  no  application  to  cases  where,  by  the  express  language 
of  the  statute  governing  the  action  or  proceeding,  the  waiver,  though  once 
occurring,  is  not  conclusive  upon  the  rights  or  remedies  of  the  parties  in  sub- 
sequent stages  of  the  action  or  proceeding. 

While  an  action  in  partition  was  upon  the  Special  Term  calendar  for  trial  the 
plaintiffs  moved  for  an  order  "  directing  that  the  issues  herein  be  tried  upon 
the  pleadings  by  a  jury."  The  motion  resulted  in  an  order  providing,  "  coun- 
sel for  both  the  defendants  having  appeared  in  opposition  to  said  motion,  and 
the  said  plaintiffs  by  *  *  *  their  counsel  consenting,  *  *  *  it  is  ordered 
that  the  plaintiffs'  said  motion  be  and  the  same  is  hereby  denied.'' 

The  action  was  tried  at  Special  Term  and  resulted  in  a  judgment  for  the  plain- 
tiffs which  was  reversed  by  the  Appellate  Division.  The  plaintiffs  then  made 
a  motion  for  a  jury  trial  of  the  issues  in  the  action. 

H9ld,  that  the  order  denying  the  plaintiffs'  first  motion  for  a  jury  trial,  not  hav- 
ing been  appealed  from,  was  a  bar  to  their  second  motion  for  a  jury  trial. 

JSembie,  that  the  action  of  the  plaintiffs  in  consenting  to  the  entry  of  the  first  order 
constituted  a  waiver  of  their  right  to  a  jury  trial,  which  waiver  continued  in 
force  during  the  life  of  the  litigation. 

Appeal  by  the  defendant,  Catherine  Falvey,  individually  and  as 
executrix,  etc.,  of  Thomas  Falvey,  deceased,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  20th 
day  of  December,  1904,  granting  the  plaintiflBs'  motion  for  a  jury 
trial  of  the  issues  in  the  action. 

This  action  was  commenced  in  1894,  and  was  noticed  for  trial  at 
Special  Term  in  June,  1896,  but  was  not  then  tried.  It  was  restored 
to  the  Special  Term  calendar  on  plaintifib'  motion  in  May,  1898, 
and  was  upon  that  calendar  in  November,  1899,  when  plaintiffs 
moved  for  the  "  entry  of  an  order  directing  that  the  issues  herein 
be  tried  upon  the  pleadings  by  a  jury."    That  motion  coming  on  i% 
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be  heard,  and  being  opposed  by  the  defendants,  and  the  plaintiffs' 
counsel  consenting,  it  was  denied  on  November  28,  1899.  The 
action  was  tried  in  February,  1900,  at  Special  Terra  and  the  plain- 
tiffs recovered  a  judgment,  which  was  reversed  in  June,  1904,  by 
the  Appellate  Division  {Tracy  v.  FcJ/tyey^  96  App.  Div.  607)  and 
thereafter  a  motion  was  made  by  the  plaintiffs  that  the  issues  be 
tried  by  a  jury  at  Trial  Term,  which  motion  was  granted,  and  from 
the  order  granting  it  dated  December  20,  1904,  the  defendant 
Falvey  appeals. 

Edward  W,  S.  Johnston^  for  the  appellant. 

Nelson  Shipman^  for  the  respondents. 

O'Brien,  J. : 

The  learned  judge  at  Special  Term  correctly  held  that  in  an  action 
such  as  this  for  partition,  the  plaintiffs  were  entitled  to  have  the  issues 
of  fact  tried  by  a  jury  unless  they  had  lost  or  waived  their  right. 

In  passing  it  may  be  said  that  the  rule  deducible  from  the  authori- 
ties is  that  the  constitutional  right  to  a  jury  trial  may  be  waived, 
and  where  tliis  occurs  it  cannot  be  retracted,  but  remains  good  dur- 
ing the  life  of  the  litigation.  {Matter  of  Coopei\  93  N.  Y.  507 ; 
Baird  v.  Mayor^  74  id.  385.)  This  rule,  however,  has  no  applica- 
tion to  cases  where,  by  the  express  language  of  the  statute  gov- 
erning the  action  or  proceeding,  the  waiver  though  once  occurring 
is  not  conclusive  upon  tlie  rights  or  remedies  of  the  parties  in 
subsequent  stages  of  the  action  or  proceeding ;  and  statutes  of  the 
character  referred  to,  and  which  render  inapplicable  the  general 
rules  relating  to  the  waiver,  are  to  be  found,  we  think,  in  the 
two  cases  referred  to  in  the  memorandum  of  the  learned  judge  at 
Special  Term.*  (Manheim  v.  Seitz^  36  App.  Div.  352 ;  Freifeld  v. 
Sire,  84  X.  Y.  Supp.  144.) 

The  case  of  ManJieim  v.  Seitz  {supra)  involved  a  construction  of 

*The  foUowiDg  is  the  memorandum  of  Scott,  J.,  handed  down  at  Special 
Term  in  the  case  of  Tiacy  v.  Kirc?ier  on  the  authority  of  which  the  present  case 
was  decided  at  Special  Term: 
Scott,  J.: 

This  is  an  action  for  partition  and  it  is  conceded  that  the  plaintiffs  are 
entitled  as  of  right  to  demand  that  the  issues  of  fact  be  tried  by  a  Jury, 
unless  that  right  has  been  lost  or  waived.  It  was  not  waived  by  noticing 
the  cause  for  trial  at  Special  Term.    Although  the  issues  of  fact  are  triable 
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section  3127  of  the  Code  of  Civil  Procedure,  which  lias  been  since 
repealed  by  section  364  of  chapter  580  of  the  Laws  of  1902,  and 
it  was  held  that  though  the  party  failed  to  demand  a  jury  trial  at  the 
time  of  joining  issue,  as  provided  in  that  section,  he  could,  upon  a 
retrial  of  the  action  after  an  appeal,  demand  a  trial  by  jury. 
Freifeld  v.  Sire  {supra)  was  a  case  arising  under  sections  2247  and 
3065  of  the  Code  of  Civil  Procedure,  which  latter  section  provides 
that  "where  a  new  trial  is  directed,  *  *  *  like  proceedings 
must  be  had  in  the  action  as  upon  the  return  of  a  summons  per- 
sonally served,"  and  the  court  properly  held  that  through  a  failure 
to  demand  a  jury  trial  in  dispossess  proceedings  under  these  sections, 
a  defendant  did  not  waive  his  right  to  demand  a  jury  trial  upon 
a  retrial  pursuant  to  an  order  of  the  appellate  court. 

We  think,  however,  that  a  clear  distinction  exists  between  the 
cases  referred  to  by  the  learned  judge  at  Special  Term  and  this 
action,  for  the  reason  that  we  find,  as  applicable  to  actions  in  the 
Supreme  Court,  no  provisions  in  the  Code  of  Civil  Procedure  con- 
ferring the  right  to  a  trial  by  jury  on  a  second  trial,  where  the  right 
has  once  been  waived. 

before  a  jury,  the  action  is  an  equitable  one  and  can  only  properly  be  brought  on 
for  trial  at  the  Equity  or  Special  Term  {Toch  v.  Toch,  9  App.  Div.  501),  and  the 
order  for  the  trial  of  issues  by  a  jury  is  properly  made  after  the  cause  has  been 
noticed  for  trial  at  the  Special  Term.  (8aut?iack  v.  Central  Tnui  Company,  62  App. 
Div.  260.)  Nor  has  the  plaintiff  lost  the  right  to  move  by  laches.  Since  the  right 
is  an  absolute  and  constitutional  one  the  motion  may  be  made  at  any  time  before 
the  trial  is  actually  begun,  and  rule  31  of  the  General  Rules  of  Practice  has  no 
application.  (3fos$  v.  Burnftam,  50  App.  Div.  801.)  The  order  of  November  28, 
1899,  denying  a  motion  for  a  jury  trial  is  not  a  bar  to  the  present  motion.  That 
order  had  reference  only  to  the  first  trial.  The  plaintiffs'  act  in  once  going  to 
trial  before  the  court  without  a  jury  did  not  constitute  a  waiver  of  their  right  to 
a  jury  trial  upon  any  subsequent  trial.  Such  seems  to  be  the  general  rule  in 
other  jurisdictions,  and  it  rests  upon  sound  legal  principles.  It  has  been  applied 
to  analogous,  if  not  strictly  similar,  cases  in  our  own  courts.  (Manheim  v.  Seitz, 
36  App.  Div.  353 ;  Freifeld  v.  Sire,  84  N.  Y.  Supp.  144.)  As  the  plaintiffs*  right 
is  an  absolute  one,  and  has  not  been  lost  or  waived,  their  motives  for  now  insist- 
ing upon  it  cannot  be  considered.  It  is  intimated  by  defendants  that  if  any  issues 
are  to  be  sent  for  trial  before  a  jury,  others  should  be  sent  than  those  suggested 
by  pLtintiffs.  The  approved  practice  in  this  department  is  to  frame,  at  Special 
Term,  the  precise  issues  to  be  tried  before  the  jury,  and  upon  the  settlement  of 
the  order  either  party  may  submit  siich  issues  as  it  is  deemed  should  be  so  tried. 

Motion  granted,  with  ten  dollars  costs  to  abide  event. 

Settle  order  on  three  days'  notice. 
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We  do  not  wish,  however,  to  rest  our  decision  solely  upon  the 
question  of  waiver,  thinking  as  we  do  that  the  order  of  November 
28,  1899,  denying  the  plaintiffs'  motion  for  a  jury  trial  is  a  bar  to 
the  present  motion.  That  order  it  is  contended  by  the  plain- 
tiffs had  reference  only  to  the  first  trial.  The  reading,  however, 
of  the  notice  of  motion,  as  well  as  of  the  terms  of  the  order  itself, 
seems  to  us  to  refute  that  contention.  The  notice  reads  :  '^  On  the 
pleadings  in  the  above^ntitled  action  *  *  *  we  shall  move 
the  court  at  a  Special  Term  *  *  *  for  the  entry  of  an  order 
directing  that  the  issues  herein  be  tried  upon  the  pleadings  by  a 
jury ; "  and  in  the  order  the  recital  is  as  follows  :  "  The  plaintiffs* 
motion  for  an  order  directing  the  issues  in  the  above-entitled  action 
to  be  tried  upon  the  pleadings  by  a  jury  having  come  on  to  be 
heard,"  and  counsel  for  both  the  defendants  having  appeared  in 
opposition  to  said  motion,  "and  the  said  plaintiffs  by  *  *  * 
their  counsel  consenting,  *  *  *  it  is  ordered  that  the  plaintiffs* 
said  motion  be  and  the  same  is  hereby  denied." 

Neither  in  the  notice  of  motion  nor  in  the  order  is  there  any  pro- 
vision limiting  it  to  the  first  trial.  It  was  a  notice  given  and  an 
order  made  in  the  action,  and  not  having  been  appealed  from  it  is 
conclusive  upon  the  parties  in  the  absence  of  any  leave  having  been 
asked  or  given  for  a  renewal  of  the  motion.  It  was  a  motion  made 
for  a  trial  by  a  jury  of  the  issues  in  the  action,  and  was  not,  as  sug- 
gested, a  motion  that  a  specific  trial  should  be  before  a  jury.  Hav- 
ing been  denied,  the  order  denying  it  was  a  bar  to  moving  subse- 
quently for  the  same  relief  without  first  obtaining  leave. 

In  Oppenheim  v.  Lewis  (20  App.  Div.  332)  and  cases  which  have 
followed  that  decision  it  was  held  by  this  court  that  *•  An  order  not 
appealed  from,  and  unreversed,  is  conclusive  against  the  right  of  the 
moving  party  to  the  same  relief  on  a  second  motion." 

We  think  this  order  should,  therefore,  be  reversed,  with  ten  dol- 
lars costs  and  disbursements,  and  the  motion  denied,  with  ten  dollars 
costs. 

Van  Bbunt,  P.  J.,  Ingraham,  Hatch  and  Laughun,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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John  W.  Sterling,  as  an  Execntor,  etc.,  of  Edwin  S.  Chapin, 
Deceased,  Eespondent,  v.  Albert  E.  Chapin,  Individually  and 
as  an  Execntor,  etc.,  of  Edwin  S.  Chapin,  Deceased,  Appellant. 

Bdea$e — when  effective  to  discharge  an  dbligoHon  for  money  loaned  to  enable  the 
borrower  to  buy  a  stock  exchange  teat  —  the  fact  that  the  release  was  given  pursuant 
to  a  cuetom  of  the  New  York  Stock  Exchange  does  not  impair  its  effldeney  —  an 
entry  in  firm  books,  thereafter  made  by  one  partner,  of  his  obligation  for  such 
money  to  his  copartner  is  of  no  effect. 

In  an  action  brought  to  obtain  an  accounting  of  the  assets  of  a  partnership,  com- 
posed of  the  plaintiff's  testator  and  the  defendant,  it  appeared  that  the  books 
of  the  partnership  contained  an  item  in  the  defendant's  handwriting  charging  him 
with  the  cost  of  a  seat  in  the  New  York  Stock  Exchange,  the  amount  of  which 
cost  was  apparently  due  to  the  plaintiff's  testator  from  the  defendant.  The 
defendant  produced  an  instrument  executed  two  weeks  prior  to  the  date  of  the 
item  contained  in  the  books,  by  which  the  testator  released  and  discharged 
the  defendant  from  all  demands  in  law  and  in  equity  which  he  had  against 
the  defendant,  "and  more  particularly  by  reason  of  an  advance  of  the  sum 
of  $29,000  made  to  the  said  Albert  K.  Chapin  (the  defendant)  to  enable 
him  to  purchase  a  membership  in  the  New  York  Stock  Exchange."  The 
release  was  produced  frpm  the  records  of  the  New  York  Stock  Exchange,  but 
it  did  not  appear  whether  it  had  been  delivered  there  by  the  plaintiff's  testator 
or  the  defendant.  The  secretary  of  the  New  York  Stock  Exchange  testified 
that  if  the  money  for  the  purchase  of  a  seat  in  the  exchange  had  been  advanced 
or  given  to  the  applicant  the  latter  was  required  to  furnish  a  release  for  the 
amount  of  money  so  given  or  advanced. 

Held,  that  the  release  was  effective  to  discharge  the  defendant  from  all  liability 
to  the  plaintiff's  testator  for  the  amount  advanced  for  the  purchase  of  the  seat 
in  the  stock  exchange,  whether  such  money  was  advanced  by  the  testator  indi- 
vidually or  out  of  the  partnership  funds; 

That  the  fact  that,  after  the  execution  of  the  release,  the  defendant  made  an 
entry  in  the  books  of  the  partnership  charging  himself  with  the  amount  of 
such  advance,  did  not  create  a  liability  on  his  part  to  the  plaintiff's  testator  or 
to  the  partnership; 

That  the  fact  that  the  release  was  given  pursuant  to  a  custom  of  the  stock 
exchange  requiring  it  did  not  prevent  full  force  and  effect  being  given  to  such 
release. 

Lauohlik,  J.,  dissented. 

Appeal  by  the  defendant,  Albert  K.  Chapin,  individually  and  as 
an  executor,  etc.,  of  Edwin  S.  Chapin,  deceased,  from  a  judgment 
of  the  Snpreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  10th  day  of  Novem- 
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ber,  1904,  upon  an  order  bearing  date  the  4th  day  of  November, 
1904,  entered  in  said  clerk's  office  overruling  the  defendant's  excep- 
tions to  the  report  of  the  referee  theretofore  appointed  herein,  and 
confirming  said  report,  with  notice  of  an  intention  to  bring  up  for 
review  upon  such  appeal  an  interlocutory  judgment  entered  in  said 
clerk's  office  on  the  22d  day  of  April,  1903,  directing  a  copartner- 
ship accounting  and  appointing  a  referee. 

Z.  Laflin  Kellogg^  for  the  appellant. 
John  A,  GarveTj  for  the  respondent.  , 

Inoraham,  J. : 

The  complaint  alleges  that  the  plaintifiPs  testator  and  the  defend- 
ant were  copartners,  the  plaintiff's  testator  having  contributed  the 
entire  capital  of  the  copartnership ;  that  the  plaintiff's  testator  died 
in  September,  1901 ;  that  no  final  settlement  of  the  accounts  of  the 
said  partnership  was  ever  made,  and  asks  for  an  accounting. 

The  answer  admits  the  copartnership,  alleging  that  it  was  dissolved 
on  tlie  Ist  of  May,  1896,  by  mutual  consent.  The  cause  coming  on 
for  trial  at  Special  Term,  the  plaintiff  called  an  accountant,  who  tes- 
tified that  he  had  examined  the  books  of  the  firm  and  that  they  had 
never  been  closed  ;  that  from  the  books  it  appeared  that  the  plaintiff's 
testator  had  contributed  $100,000  as  capital;  that  his  individual 
account  showed  payments  and  losses  charged  to  his  personal  account 
aggregating  $57,470.06,  and  that  there  appeared  to  his  credit  in  the 
capital  account  upwards  of  $43,000 ;  that  there  was  also  an  account 
in  which  the  defendant  was  charged  with  the  cost  of  a  seat  in  the 
New  York  Stock  Exchange  amounting  to  $37,078.80  which  appears 
upon  the  books  to  be  due.  There  were  further  accounts  of  commis- 
sions and  interest  which  showed  small  debit  balances  and  an  expense 
account  which  showed  a  small  credit  balance ;  that  the  last  entry 
upon  the  books  was  upon  September  23, 1896 ;  the  books  were  then 
introduced  in  evidence  and  the  plaintiff  rested.  Counsel  for  the 
defendant  moved  to  dismiss  the  complaint,  which  was  denied,  and 
the  court  directed  an  interlocutory  judgment  directing  an  account- 
ing and  appointing  a  referee  to  take  and  state  the  accounts.  As  this 
appeal  brings  up  this  interlocutory  judgment  for  review,  the  first 
question  presented  is  whether  or  not  the  plaintiff  is  entitled  to  jndg- 
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ment  for  an  accounting.  It  appearing  that  the  accounts  of  the 
copartnership  had  never  been  adjusted,  and  the  action  having  been 
brought  within  ten  years  after  the  dissolution  of  the  firm,  the  par- 
ties were  entitled  upon  the  pleadings  and  proof  to  an  interlocutory 
judgment,  and  that  interlocutory  judgment  should,  therefore,  be 
aflSrmed. 

Upon  the  accounting  the  referee  found  that  at  the  termination  of 
the  copartnership  on  May  1,  1896,  the  assets  of  the  firm,  includ- 
ing the  sum  of  $37,243.95,  due  from  Edwin  S.  Chapin  on  his  per- 
sonal account  for  moneys  withdrawn  from  the  firm,  amounted  to 
$82,430.94,  and  the  liabilities,  including  the  amount  due  to  Edwin  S. 
Chapin  for  the  capital  contributed  by  him,  amounted  to  $100,163.12, 
showing  an  excess  of  liabilities  of  $17,732.18,  being  losses  appearing 
in  the  profit  and  loss  account;  that  under  the  copartnei^ship  agree- 
ment these  losses  were  chargeable  to  the  plaintifiPs  testator;  that 
on  July  3,  1903,  when  the  affairs  of  the  firm  had  apparently  been 
liquidated,  the  net  assets  of  the  firm  consisted  of  a  balance  in  the 
Bank  of  America  amounting  to  $36.43,  and  the  balance  of  the 
account,  designated  as  "A.  K.  Chapin,  Stock  Exchange  Seat," 
amounted  to  $37,073.80,  and  that  the  only  liability  of  the  firm  was 
to  the  plaintiff's  testator  for  the  balance  remaining  of  the  capital 
contributed  by  him,  leaving  a  net  balance  of  capital  due  the  plain- 
tiff's testator  of  $37,115.23,  which  amount  was  due  from  the  defend- 
ant to  the  plaintiff.  The  defendant  filed  exceptions  to  the  referee's 
report,  which,  however,  was  confirmed,  and  from  the  final  judg- 
men tf  entered  thereon  the  defendant  appeals. 

The  only  question  at  issue  before  the  referee  was  the  liability  of 
the  defendant  for  the  $37,078.80,  which  appeared  upon  the  books 
as  a  charge  against  him  for  the  cost  of  the  stock  exchange  seat. 
The  copartnership  books  were  before  the  referee,  and  from  these 
books  it  appeared  that  on  November  1,  1886,  the  plaintiff's  testator 
contributed  the  sum  of  $100,000  in  cash  as  capital  of  the  firm,  and 
at  the  end  of  each  six  months  there  was  credited  to  his  personal 
account  interest  at  six  per  cent  on  that  sum  which  became  a  charge 
on  the  profits  of  the  business ;  that  the  defendant  contributed  no 
capital  to  the  firm,  and  that  at  the  end  of  each  year  the  profits  and 
losses  were  distributed,  seventy-five  per  cent  to  the  plaintiff's  testa- 
tor and  twenty-five  per  cent  to  the  defendant ;  that  the  defendant's 
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account  in  the  books  showed  a  charge  to  him  on  January  20,  1887, 
for  cash  $30,110,  a  credit  on  May  1,  1888,  of  $6,423.45,  leaving  a 
balance  due  of  $27,000,  on  which  interest  was  charged  each  year  at 
six  per  cent  and  which  resulted  in  a  debit  balance  on  May  1,  1896, 
of  $37,078.80,  and  it  is  for  this  sum  that  the  defendant  has  been 
held  liable  to  the  plaintiff  upon  the  accounting.  Upon  this  evi- 
dence the  plaintiff  seems  to  have  rested. 

The  defendant  then  produced  a  general  release  by  which  the 
plaintiff's  testator  released  and  discharged  the  defendant  from  all 
demands  in  law  and  equity  which  he  had  against  the  defendant 
**and  more  particularly  by  reason  of  an  advance  of  the  sum  of 
twenty-nine  thousand  dollars  ($29,000)  made  to  the  said  Albert  K. 
Chapin  to  enable  him  to  purchase  a  membership  in  the  New  York 
Stock  Exchange.^'  This  release  was  executed  and  acknowledged 
by  the  plaintiff's  testator  and  was  produced  from  the  records  of  the 
New  York  Stock  Exchange.  The  secretary  of  the  New  York 
Stock  Exchange  testified  that  it  was  customary  to  take  a  release 
where  money  is  advanced  or  given  for  the  purchase  of  a  member- 
ship ;  that  there  was  nothing  upon  the  subject  in  the  rules  of  the 
New  York  Stock  Exchange ;  that  the  witness  knew  nothing  of  this 
paper,  except  that  it  was  found  among  the  records  of  the  exchange ; 
that  when  an  applicant  applies  for  membership  upon  the  stock 
exchange  he  was  asked  whether  he  purchased  the  membership  with 
his  own  means ;  that  if  any  part  of  the  money  for  the  purchase  of 
the  seat  had  been  given  to  him  the  applicant  was  called  upon  to 
procure  a  release  for  that  amount  of  money.  A  brother  of  the 
plaintiff's  testator  testified  that  he  had  a  conversation  with  the  {^Iain- 
tiff's  testator  in  Octf/ber,  1898,  at  which  the  plaintiff's  testator 
objected  to  the  entry  in  the  books  in  relation  to  this  stock  excliange 
seat,  and  said  that  in  case  of  his  death  the  seat  belonged  to  the 
defendant ;  that  thkt  amount  should  be  charged  off.  The  defend- 
ant was  then  called  and  testified  that  the  account  of  the  stock 
exchange  seat  in  the  ledger  was  in  his  handwriting.  All  conversa- 
tions between  the  plaintiff's  testator  and  the  witness  in  relation  to 
this  account  or  to  the  stock  exchange  seat  were  excluded  as  being 
incompetent  under  section  829  of  the  Code  of  Civil  Procedure. 

The  one  question  presented  is  whether  the  defendant  is  indebted 
to  the  copartnership,  which  consisted  of  himself  and  the  plaintifPa 
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testator,  for  tlie  amount  paid  for  this  seat  in  the  New  York  Stock 
Exchange  which  was  purchased  by  the  defendant.  To  prove  such 
indebtedness  there  was  exhibited  in  the  books  of  the  firm  an  account 
in  which  there  was  charged  to  the  defendant  the  amount  paid  for 
that  seat.  On  behalf  of  the  defendant  a  general  release  was  proved 
by  which  the  plaintifiPs  testator  released  and  discharged  the  defend- 
ant from  all  liability  of  every  kind  and  nature  existing  in  favor  of 
the  plaintiff's  testator  against  the  defendant,  and  particularly  from 
all  demands  by  reason  of  an  advance  of  the  sum  of  $29,000  made  to 
the  defendant  to  enable  him  to  purchase  a  membership  in  the  New 
York  Stock  Exchange,  and  it  is  the  effect  of  this  release  which  is  to 
determine  the  question  as  to  the  defendant's  liability  to  his  brother 
as  his  copartner  for  the  amount  which  was  paid  for  that  seat  in  the 
stock  exchange.  This  release  was  dated  the  6th  of  January,  1887. 
The  firm  at  that  time  had  been  in  existence  from  the  first  of  the 
previous  May.  There  is  no  evidence  to  show  when  the  money  was 
actually  paid  for  the  purchase  of  the  stock  exchange  seat,  except  the 
charge  in  the  defendant's  account  in  the  books  of  the  copartnership. 
The  situation  at  the  time  of  the  purchase  of  this  seat  was  that  the 
plaintiff's  testator  had  contributed  to  this  firm  all  its  capital,  and 
was  entitled  to  all  of  the  assets  of  the  firm  upon  dissolution,  except 
that  the  defendant  was  entitled  to  twenty-five  per  cent  of  the  profits 
made  each  year.  The  release  shows  in  the  most  formal  manner  that 
the  plaintiff's  testator  considered  the  advance  of  $29,000  made  to 
the  defendant  to  purchase  this  seat  in  the  stock  exchange  as  an 
advance  made  by  him  for  the  benefit  of  the  defendant.  Whether 
this  money  was  taken  from  his  capital  which  plaintiff's  testator  had 
contributed  to  the  firm,  or  was  furnished  by  him  from  his  private 
means,  seems  to  me  to  be  immaterial.  It  was  in  effect  an  advance 
by  the  plaintiff's  testator  to  the  defendant  to  enable  him  to  purchase 
the  seat  in  the  stock  exchange ;  and  for  the  amount  thus  furnished, 
whether  it  was  paid  by  the  plaintiff's  testator  individually,  or  from 
his  capital  contributed  to  the  copartnership,  the  defendant  was 
liable  to  the  plaintiff's  testator.  This  being  the  condition,  the 
plaintifiPs  testator  formally  released  the  defendant  from  all  lia* 
bility  on  account  of  that  advance.  The  entry  in  the  defendant's 
account  was  dated  the  twentieth  of  January,  fourteen  days  after 
App.  Dir.— Vol.  CII.        38 
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the  date  of  the  general  release,  but  the  release  speaks  of  the 
advance  as  having  been  made  when  it  was  executed,  and  from  an 
obligation  to  repay  that  advance  the  defendant  was  released  and 
discharged.  If  the  release  had  actually  discharged  the  defendant 
from  liability  to  the  plaintifiPs  testator  for  the  amount  advanced  for 
the  purchase  of  the  seat  in  the  exchange,  the  fact  that  the  defend- 
ant had  made  an  entry  in  the  books  of  the  firm  charging  himself 
with  the  amount  paid  would  not  create  a  liability  to  the  plaintiflPa 
testator  or  to  the  copartnership.  That  entry  in  the  books  is  an 
admission  of  a  liability  to'  the  firm  and  nothing  more,  and  when  it 
appeared  that  the  obligation  represented  by  the  charge  was  released 
under  seal  there  certainly  would  be  no  foundation  for  holding  the 
defendant  liable  for  an  amount  from  which  he  had  been  released. 
The  learned  referee  declined  to  give  effect  to  this  release  because  it 
was  furnished  to  the  stock  exchange  under  a  custom  which  required 
a  person  applying  for  membership  either  to  state  that  the  member- 
ship had  been  purchased  with  his  own  money  or  that  the  person 
who  had  furnished  the  money  had  released  the  applicant  for  mem- 
bership from  an  obligation  to  repay  the  amount  that  had  been  con- 
tributed for  the  purchase  of  the  seat,  but  I  cannot  see  that  thia 
would  at  all  aflfect  the  legal  operation  of  the  release  in  discharging 
a  claim  for  the  repayment  of  the  sum  advanced.  The  release  is 
produced  from  the  records  of  the  stock  exchange,  but  it  was  evi- 
dently a  part  of  the  transaction  which  resulted  in  the  acquisition  of 
a  seat  in  the  exchange  and  the  admission  of  the  defendant  to  mem- 
bership, and  while  a  delivery  of  the  release  was  a  necessary  part  of 
its  execution  when  delivered  to  the  stock  exchange,  it  became  bind- 
ing upon  the  plaintiflPs  testator.  There  is  no  evidence  to  show  that 
the  release  was  not  delivered  to  the  defendant  and  by  him  delivered 
to  the  stock  exchange,  but  it  was  delivered  for  the  purpose  of  releas- 
ing the  obligation  of  the  defendant  to  repay  the  advance  to  the 
plaintiflPs  testator.  The  release  was  either  operative  or  it  was  not. 
If  it  was  operative  at  all  it  released  the  defendant  from  any  obliga- 
tion to  the  plaintiff's  testator  on  account  of  tliis  advance.  If  it  was 
not  operative  the  plaintiff's  testator's  claim  against  the  defendant 
still  remained  in  full  force  and  effect.  It  was  found  by  the  learned 
referee  that  the  release  was  intended  to  release  the  claim  of  th© 
plaintiff's  testator  as  against  the  other  members  of  the  stock  exchange. 
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I  do  not  see  how  the  legal  effect  of  a  general  release  under  seal  can 
be  limited  by  evidence  that  it  was  not  intended  to  absolutely  dis- 
charge the  debtor  from  liability,  but  there  is  no  evidence  to  show 
that  such  was  the  intention  of  the  plaintiff's  testator  in  executing 
and  delivering  this  release.  The  fact  that  the  stock  exchange 
required  such  a  release  would  be  a  reason  why  the  plaintiff's  testa- 
tor executed  it,  but  certainly  not  a  reason  to  show  that  the  release 
when  executed  and  delivered  was  not  to  be  given  its  full  force  and 
effect.  Nor  can  it  be  successfully  contended  that  the  delivery  of 
the  release  to  the  stock  exchange  did  not  inure  to  the  benefit  of  the 
defendant.  Even  if  it  were  shown  that  the  plaintiff's  testator  exe- 
cuted and  delivered  it  directly  to  the  stock  exchange  it  was  a  delivery 
for  the  benefit  of  the  defendant  who  was  then  an  applicant  for  member- 
ship in  the  exchange  and  to  furnish  legal  evidence  to  the  exchange 
that  there  was  no  obligation  on  the  part  of  the  defendant  to  repay 
to  the  plaintiff's  testator  the  amount  advanced  for  the  purchase  of 
the  seat.  That  sucli  a  delivery  was  for  the  benefit  of  the  person  in 
whose  favor  it  operated  is,  I  think,  clear,  and  upon  the  execution 
and  delivery  of  that  release  all  liability  of  the  defendant  to  the 
plaintiff,  either  directly  or  indirectly,  for  the  amount  that  had  been 
advanced  by  the  plaintiff's  testator  for  the  purchase  of  this  seat  in 
the  stock  exchange  was  released  and  discharged. 

It  is  claimed  by  the  plaintiff,  however,  that,  as  it  appears  that  the 
payment  was  made  two  weeks  after  the  date  of  the  release,  the 
release  did  not  have  the  effect  of  destroying  an  obligation  subse- 
quently incurred,  but  it  took  effect  from  the  time  of  its  delivery  and 
there  was  no  evidence  that  the  payment  was  not  made  until  after 
the  release  was  delivered.  The  entry  in  the  books  of  copartnership 
charging  the  defendant  with  the  amount  was  dated  two  weeks  after 
the  date  of  the  release,  but  this  would  be  entirely  immaterial,  as  it 
was  an  obligation  to  repay  money  advanced  for  the  purchase  of  the 
seat  in  the  exchange  which  was  released.  What  the  plaintiff's  testa- 
tor intended  to  do,  and  what  he  did,  was  to  discharge  the  defendant 
from  any  obligation  to  repay  the  amount  which  was  advanced  for 
the  purchase  of  this  seat,  and  this  advance  is  the  only  foundation 
for  the  charge  in  the  books  of  the  copartnership  and  for  which  the 
defendant  has  been  held  liable. 

I  think,  therefore,  that  upon  the  undisputed  evidence  there  was 
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no  existing  obligation  in  favor  of  the  plaintiffs  testator,  either  as 
copartner  or  individually,  for  the  repayment  of  the  sum  advanced 
by  him  for  the  purchase  of  this  seat  in  the  exchange  and  that  tha 
judgment  should,  therefore,  be  reversed  and  the  accounting  under 
the  interlocutory  judgment  taken  before  another  referee,  with  costs 
to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  O'Brien  and  Hatch,  JJ.,  concurred ;  Laugh- 
LiN,  J.,  dissented. 

Laughlin,  J.  (dissenting) : 

The  plaintiffs  testator,  Edwin  S.  Chapiu,  and  the  defendant  Albert 
K.  Cliapin  were  brothers  and  copartners  in  business  as  stockbrokers 
from  the  year  1886  until  the  Ist  day  of  May,  1896,  when  the  firm 
was  dissolved  by  mutual  consent.  Edwin  S.  Chapin  died  on  tlie  3d 
day  of  September,  1901,  and  this  action  is  brought  by  one  of  his 
executors  against  the  surviving  partner,  who  is  also  an  executor, 
both  individually  and  as  executor,  for  a  copartnership  accounting. 
The  only  material  allegation  of  the  complaint  put  in  issue  by  the 
answer  was  an  allegation  that  the  copartnership  affairs  had  not  been 
settled.  The  defendant  alleged  that  they  had  been  mutually  adjusted. 
The  issues  were  brought  to  trial  before  the  court,  and,  it  appearing 
that  there  had  been  no  settlement  between  the  partners,  the  court 
made  a  decision  directing  the  entry  of  an  interlocutory  judgment  for 
an  accounting.  The  decision  in  this  respect  was  proper.  It  was  neither 
necessary  nor  proper  for  the  court  in  the  decision  or  interlocutory 
decree  to  determine  specifically  the  items  concerning  which  the 
accounting  should  be  had. 

The  defendant  pleaded  the  six  and  ten  years'  Statute  of  Limita- 
tions as  a  bar  to  the  action.  It  being  a  suit  in  equity  it  is  manifest 
that  the  six  years'  Statute  *of  Limitations  has  no  application.  The 
statute  applicable  is  the  ten  years'  Statute  of  Limitations  and  it  did 
not  begin  to  run  until  after  the  dissolution  of  the  finn,  for  no  action 
for  the  accounting  would  lie  until  then,  or  a  reasonable  time  there- 
after, for  the  liquidation  of  the  business.  ( Gray  v.  Oreeriy  142  N.  Y. 
316;  Zord  v.  ffully  178  id.  9.)  This  action  was  commenced  on 
the  16th  day  of  October,  1902,  within  ten  years  of  the  dissolution 
of  the  firm,  and  it  was,  therefore,  timely  brought. 

The  referee  allowed  a  charge  on  the  firm  books  against  the 
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defendant  for  moneys  loaned  to  him  by  the  firm  on  the  20tli  day  of 
January,  1887,  to  enable  him  to  purchase  a  seat  in  the  New  York 
Stock  Exchange.  The  balance  owing  on  that  item  at  the  time  the 
referee  made  his  report  aggregated  $37,078.80.  The  remaining 
question  presented  by  the  appeal  is  the  correctness  of  this  allow- 
ance. On  this  point  the  appellant  urged  two  grounds  for  reversal : 
(1)  That  the  funds  with  which  the  seat  was  purchased  were  not 
copartnership  funds  but  constituted  an  individual  loan  by  the  dece- 
dent to  him,  and 

(2)  that  the  defendant's  liability  therefor  was  canceled  by  a  gen- 
eral release  under  seal  executed  on  the  6th  day  of  January,  1887, 
two  weeks  prior  to  the  loan.  These  are  sound  legal  propositions 
and  either,  if  established  by  the  evidence,  would  be  fatal  to  the 
charge  •made  against  the  defendant.  If  it  was  not  a  copartnership 
loan  the  defendant  cannot  be  compelled  to  account  to  the  firm 
therefor  and  his  liability  could  have  been  enforced  at  law.  The 
six  years'  Statute  of  Limitations  would  bar  a  recovery  on  that 
theory.  On  the  other  hand,  if  the  liability  of  the  defenda!it  has 
been  absolutely  released  by  formal  release  under  seal  he  can  neither 
be  compelled  to  account  to  the  firm  nor  would  he  be  liable  in  an 
action  at  law.  It  is  immaterial  whether  the  release  in  form  released 
the  firm.  It  does  not  appear  that  there  are  firm  creditors  necessi- 
tating the  enforcement  of  the  liability  for  their  benefit.  The  dece- 
dent contributed  and  owned  the  entire  capital  consisting  of  $100,000 
and  the  profits  were  to  be  divided,  seventy-five  per  cent  to  the  dece- 
dent and  twenty-five  per  cent  to  the  appellant.  If  the  loan  was 
made  from  the  capital  of  the  firm,  in  which  the  decedent  alone  is 
entitled  to  share,  it  is  evident  that  if  he  released  the  appellant  indi- 
vidually the  latter  cannot  be  compelled  to  reimburse  the  firm  for 
the  benefit  of  the  decedent  even  though  the  loan  was  made  by  the 
firm. 

The  release  is  an  ordinary  general  release  of  the  defendant  by 
the  decedent  with  a  specification  "  and  !nore  particularly  by  reason 
of  an  advance  of  the  sum  of  twenty-nine  thousand  dollars  ($29,000) 
made  to  the  said  Albert  K.  Chapin  to  enable  him  to  purchase  a 
membership  in  the  New  York  Stock  Exchange,"  and  it  contains  no 
reference  to  the  partnership.  It  was  signed  and  sealed  in  the  pres- 
ence of  a  witness  and  duly  acknowledged  on  the  same  day.     It  does 
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»ot  appear  that  it  was  ever  delivered  to  the  appellant.  It  was  found 
on  the  files  of  the  New  York  Stock  Exchange  and  produced  by  the 
Becretary  thereof  who  testified  in  substance,  under  the  objection 
and  exception  of  the  appellant,  that  the  terms  of  the  written  instru- 
ment could  not  be  contradicted  by  parol,  that  it  was  the  usage  and 
custom  of  the  exchange  to  inquire  of  an  applicant  for  membership 
whether  any  part  of  the  money  with  which  his  seat  was  purchased  had 
been  loaned  to  him,  and,  if  so,  to  require,  with  a  view  to  protecting 
the  members  of  the  exchange  dealing  with  the  new  member,  a  release 
from  the  person  from  whom  he  obtained  the  loan  as  a  condition  of 
:admitting  him  to  membership.  I  am  of  opinion  that  this  evidence 
was  competent.  It  tended  to  show  and,  taken  with  the  other  evi- 
dence, I  think,  satisfactorily  shows  that  the  release  was  executed,  not 
for  the  purpose  of  discharging  the  indebtedness  as  between  the  par- 
ties, but  for  the  purpose  of  complying  with  a  requirement  of  the 
New  York  Stock  Exchange  so  as  to  enable  the  defendant  to  obtain 
a  seat  therein  for  the  use  and  benefit  of  the  firm.  The  other  evi- 
dence indicates  quite  clearly  that  while  the  seat  was  owned  by  the 
appellant  it  was  to  be  used  during  the  continuance  of  the  copartner- 
ship for  the  benefit  of  the  firm.  Undoubtedly  as  against  the  New 
York  Stock  Exchange  or  its  members  tlie  decedent  would  be 
estopped  by  the  release  from  enforcing  the  indebtedness ;  but  that 
was  the  extent  to  which  the  release  was  intended  by  the  parties  to 
opemte.  It  is  to  be  borne  in  mind  that  this  is  a  suit  in  equity. 
There  is  no  evidence  indicating,  and  it  is  not  pretended,  that  this 
indebtedness  was  ever  paid,  nor  is  there  any  evidence  other  than  the 
release  of  its  cancellation.  If  the  parties  intended  that  the  release 
should  operate  for  this  special  purpose,  manifestly  it  would  be  a 
fraud  upon  the  decedent's  estate  to  permit  it  to  be  used  to  shield 
the  appellant  from  paying  his  just  indebtedness ;  and  in  such  case, 
as  I  read  the  authorities,  the  rule  that  a  written  instrument  cannot 
be  limited  by  parol  is  not  applied.  {Grierson  v.  Mason^  60  N.  Y. 
394 ;  Bleioitt  v.  Boorum,  142  id.  357 ;  Baird  v.  Baird,  145  id. 
659;  Iliggins  v.  Ridgway^  153  id.  130;  Medical  College  Laborer 
tory  V.  iT.  Y.  University y  76  App.  Div.  48,  59,  60,  and  cases  cited ; 
S.  C,  178  N.  Y.  153.) 

On  the  question  as  to  whether  the  loan  was  by  the  decedent  indi- 
vidually or  by  the  firm  the  evidence  is  conflicting ;  but  I  am  of  the 
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opinion  that  it  preponderates  in  favor  of  the  conclusion,  reached  by 
the  learned  referee  and  at  Special  Term,  that  it  was  a  firm  transac- 
tion. As  has  been  seen,  the  money  was  advanced  two  weeks  after 
the  execution  of  the  release.  The  decedent  had  contributed  $100,000, 
as  the  capital  of  tlie  firm  and  the  firm  books  show  that  the  money 
advanced  to  the  appellant  came  from  the  firm,  for  it  is  charged  to 
liim  upon  the  firm  books  on  the  same  day.  He  is  likewise  charged 
upon  the  firm  books  with  interest  on  tliis  account,  and  it  appears 
that  he  made  payments  from  time  to  time  thereon.  It  further 
appears  that  on  the  5th  day  of  August,  1889,  he  wrote  a  letter  to  the 
decedent  stating  that  he  understood  that  the  latter  was  contemplat- 
ing making  him  one  of  his  executors  and  reciting  that  he  was  then 
indebted  to  his  brother  on  account  of  the  purchase  money  of  this 
«eat  in  the  stock  exchange,  and  that  for  that  reason  he  would  cheer- 
fully  act  as  executor  without  commission  or  other  compensation  than 
a  release  under  the  will  ''  from  so  much  of  my  said  indebtedness  as 
would  equal  the  commission  or  compensation  to  which  I  should  other- 
wise be  entitled."  It  also  appears  that  the  appellant  after  tlie  death 
of  his  brother  admitted  to  three  witnesses  in  substance  that  he  owed 
his  brother  for  this  seat  in  the  stock  exchange,  and  while  he  denies 
the  interviews  in  a  general  way,  he  does  not  specifically  deny  the 
admissions.  The  only  substantial  evidence,  therefore,  tending  to 
«how  that  it  was  an  individual  loan  is  the  recital  in  the  release ;  but 
this,  I  think,  is  consistent  with  the  money  having  been  advanced  by 
tlie  firm.  Since  it  was  advanced  from  the  capital  of  the  firm,  in 
which  the  appellant  was  not  entitled  to  share,  it  necessarily  con- 
«isted  of  moneys  belonging  to  the  decedent,  although  they  were 
moneys  which  it  was  his  duty  to  leave  in  tlie  firm  until  its  dissolu- 
tion. As  between  the  parties  it  would  not  be  unnatural  to  refer  to 
these  moneys  as  belonging  to  the  decedent  and  as  a  loan  by  him. 
Another  brother  of  the  appellant  was  called  as  a  witness  for  the  pur- 
pose of  showing  a  conversation  with  the  decedent  on  or  about  the 
1st  of  October,  1898.  The  witness  shortly  after  the  interview  had 
related  it  to  the  appellant,  who  reduced  it  to  writing,  and  it  was  then 
read  over  and  signed  by  the  witness.  The  witness  was  sixty  years  of 
age  and  apparently  feeble  mentally  and  physically  at  the  time  of  the 
hearing  before  the  referee.  He  was  unable  to  remember  the  con- 
Yersation  without  refreshing  his  recollection  by  the  writing.    He 
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was  permitted  to  look  at  tlie  writing  at  the  time  he  was  questioned 
concerning  the  interview,  and  in  this  manner  his  recollection  was 
Bufiieiently  refreshed  so  that  he  testified,  I  think,  to  all  the  material 
parts  of  the  interview  as  reduced  to  writing.  Counsel  for  the 
appellant  then  oflEered  the  writing  in  evidence.  This  was  objected 
to  and  excluded.  The  witness  having  given  the  substance  of  the 
interview  as  recorded  in  the  writing,  I  think  tliere  was  no  error  in 
exchiding  it ;  but  if  it  should  have  been  received,  its  exclusion  was 
not  prejudicial  error.  It  had  no  material  bearing  upon  either  of  the 
issues  as  to  whetlier  the  release  was  intended  to  have  full  efPect  or 
whether  the  loan  was  by  the  decedent  individually  or  by  the  firm. 
According  to  tlie  writing  which  was  excluded,  the  decedent  stated 
in  the  presence  of  the  witness,  after  referring  to  this  stock  exchange 
account  and  to  other  accounts  on  the  firm  books,  that  "This 
is  not  right,  this  stands  against  Al  in  case  of  my  death,  but  in  case 
of  my  death  the  seat  is  his ;  said  this  has  been  worrying  me  and 
should  be  charged  off,  of  course  if  I  live  Al  is  morally  bound  to 
pay  me.  We  will  have  to  bring  the  ledger  up  to  the  office  and  fix  the 
matter  up."  It  will  be  seen  that  there  is  no  reference  to  the  release. 
There  is  no  declaration  that  the  indebtedness  was  paid.  On  the 
contrary,  it  indicates  that  the  decedent  thought  that  the  entry  upon 
the  books  showed  that  the  seat  belonged  to  the  firm  —  a  view  not 
wholly  groundless  —  and  also,  perhaps,  that  he  contemplated  can- 
celing the  indebtedness  against  his  brother.  That,  however,  was 
not  done ;  and  this,  manifestly,  was  insufficient  to  constitute  a  gift 
caiisa  mortis  or  a  release  of  the  indebtedness.  {Bray  v.  O^liourhey 
89  App.  Div.  400 ;  Bosseau  v.  Rouss^  180  N.  Y.  116 ;  Doty  v. 
Wilson^  5  Lans.  7.)  ' 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
affirmed,  with  costs. 

Judgment  reversed  and  accounting  under  interlocutory  judgment 
ordered  before  another  referee,  with  costs  to  appellant  to  abide  event. 
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John  H.  Atwood,  Respondent,  v.  Edwabd  J.  Abmstbono  and 
Robert  T.  Ddnlop,  Substituted  in  the  Place  of  the  First 
National  Bank  of  the  City  of  New  York,  Appellants. 

Reward  offered  for  the  arrest  or  information  leading  to  the  arrest  of  a  criminal^ 
what  entitles  a  party  thereto. 

In  an  action  brought  by  John  H.  Atwood  against  Edward  J.  Armstrong  and 
Robert  T.  Dunlop  to  determine  their  respective  rights  to  a  reward  of  $5,000 
offered  by  the  First  National  Bank  of  the  city  of  New  York  for  the  arrest  or 
information  leading  to  the  arrest  of  one  Alvord,  its  defaulting  paying  teller,  it 
appeared  that  the  published  notice  of  the  reward  attracted  the  attention  of  one 
Tooke  (Dunlop's  assignor);  that  on  Thursday,  October  25,  1900,  Tooke  saw 
Alvord  at  a  Boston  hotel  and  notified  the  officers  of  the  bank  thereof  by  tele- 
phone; that,  in  the  meantime,  he  endeavored  to  keep  sight  of  Alvord,  but  that 
on  the  same  night  Alvord  left  the  hotel  in  a  carriage  and  was  driven  rapidly 
away;  that  Tooke  followed  him  as  far  as  possible  on  foot,  but  finally  lost  sight 
of  him;  that  the  information  which  Tooke  gave  to  the  bank  was  communicated 
to  the  police  department  who  sent  a  police  officer  named  Tinker  to  locate  and 
arrest  Alvord;  that  Tinker  communicated  with  Tooke  and  that  they  both 
unsuccessfully  endeavored  to  locate  Alvord;  that  on  Saturday,  October  27, 
1900,  Tinker  gave  up  the  search  and  was  ordered  to  return  to  New  York. 

It  further  appeared  that  on  Saturday,  October  27,  1900,  the  plaintiff  Atwood, 
who  was  the  proprietor  of  a  Boston  hotel,  saw  the  published  notice  of  the 
reward  and  discovered  a  resemblance  between  Alvord  and  a  man  who  had 
been  staying  in  his  hotel;  that  Atwood  communicated  with  one  Barrett,  a  friend, 
and  that  on  the  same  day  they  telephoned  the  New  York  police  department 
and  communicated  their  information  to  the  sergeant  in  charge  of  the  detective 
bureau;  that  the  head  of  the  detective  bureau  instructed  Detective  Sergeant 
Armstrong,  one  of  the  defendants,  and  another  detective  officer  to  proceed  to 
Boston  and  endeavor  to  arrest  Alvord;  that  Armstrong  and  his  companion 
went  to  Boston,  saw  the  plaintiff  and  Barrett  on  Monday  morning,  went  to  the 
plaintifTs  hotel  where  Armstrong  found  and  arrested  Alvord,  who  was  subse- 
quently taken  to  New  York,  pleaded  guilty  and  was  convicted. 

Held,  that  the  plaintiff  was  entitled  to  the  whole  amount  of  the  reward; 

That  the  defendant  Dunlop,  as  assignee  of  Tooke,  was  not  entitled  to  any  portion 
of  the  reward  for  the  reason  that  the  information  given  by  Tooke  did  not  lead 
to  Alvord's  arrest; 

That  Armstrong  was  not  entitled  to  any  portion  of  the  reward  for  the  reason 
that  he  acted  solely  in  the  discharge  of  his  duty  as  a  police  officer  of  the  city 
of  New  York,  and  did  nothing  in  the  premises  but  what  he  was  bound  to  do  in 
the  discharge  of  his  duty  as  such  police  officer. 

Appeal  by  the  defendants,  Edward  J.  Armstrong  and  Robert  T. 
Dunlop,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
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plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  13th  day  of  January,  1904,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  New  York  Special  Term. 

Frederick  F.  Neumom^  for  the  appellant  Armstrong. 

Robert  Leslie  Moffetty  for  jbhe  appellant  Dunlop. 

Abd  E.  Blackmar^  for  the  respondent. 

Inqbaham,  J. : 

This  action  was  originally  brought  against  the  First  National 
Bank  of  the  city  of  New  York  to  recover  the  amount  of  a  reward 
offered  by  that  bank  for  the  arrest  of  a  teller  of  the  bank  who  was 
a  defaulter  in  a  large  sum  of  money.  Other  claims  for  this  reward 
having  been  made,  the  bank  paid  the  amount  offered  into  court,  and 
the  other  claimants  of  the  reward  were  substituted  as  defendants. 
The  complaint  alleges  that  on  or  about  the  26th  day  of  October, 
1900,  the  First  National  Bank  of  the  city  of  New  York  caused  to 
be  published  an  offer  to  give  to  any  person  a  reward  of  $5,000  for 
the  arrest  or  information  leading  to  the  arrest  and  conviction  of  one 
Cornelius  L.  Alvord,  Jr.,  who  had  theretofore  been  paying  teller 
in  the  employ  of  said  bank.  It  was  upon  this  offer  tliat  the  plain- 
tiff sought  to  recover  in  this  action.  After  service  of  the  com- 
plaint an  order  was  made,  on  motion  of  the  First  National  Bank 
and  upon  the  consent  of  all  the  parties  interested,  that  upon  pay- 
ment of  the  sum  of  $5,000  by  the  First  National  Bank  to  the 
chamberlain  of  the  city  of  New  York  to  the  credit  of  this  action, 
Edward  J.  Armstrong  and  Robert  T.  Dunlop  be  substituted  as 
defendants  in  place  and  stead  of  the  First  National  Bank,  and  that 
said  bank  be  discharged  from  all  liability  either  to  the  plaintiff  or 
to  said  Armstrong  or  Dunlop  by  reason  of  any  reward  offered  by 
the  said  bank  for  the  arrest  of  Cornelius  L.  Alvord,  or  any  of  the 
matters  alleged  in  the  complaint  of  the  plaintiff  or  of  Edward  J. 
Armstrong  in  the  respective  actions  brought  by  them  against  the 
said  bank  relating  to  said  reward,  with  a  further  provision  that  the 
plaintiff  might  serve  an  amended  summons  and  complaint,  bringing 
in  Armstrong  and  Dunlop  as  parties  defendant.  This  order  having 
been  made  by  the  consent  of  all  the  parties  interested,  the  only 
question  before  the  court  was  as  to  the  person  who  was  entitled  to 
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the  reward  offered  by  the  bank  for  the  arrest  or  iDformation  leading 
to  the  arrest  and  conviction  of  Alvord. 

The  amended  complaint  having  been  served,  the  defendant 
Dimlop  answered,  admitting  the  allegations  of  the  complaint  as 
relating  to  the  reward  offered  by  the  bank.  The  answer  of  the 
defendant  Armstrong  does  not  deny  this  allegation  of  the  complaint 
as  to  the  reward,  bnt  alleges  that  the  First  National  Bank  of  the 
,  city  of  New  York  offered  generally  to  the  public  a  reward  of  $5,000 
for  the  arrest  and  delivery  of  Alvord  to  the  United  States  marshal 
for  the  southern  district  of  New  York,  and  that  he  arrested  Alvord 
and  delivered  him  to  the  said  marshal.  The  offer  of  the  bank  set 
up  in  the  answer  of  Armstrong  differs  in  some  respects  from  that 
set  up  in  the  complaint,  the  allegations  of  which  are  not  denied  by 
either  of  the  defendants ;  but  as  the  payment  of  the  money  into 
court  was  made  to  discharge  the  First  National  Bank  from  the  cause 
of  action  alleged  in  the  complaint,  the  only  question  to  be  deter- 
mined was,  who  was  entitled  to  the  reward  which  was  alleged  in 
the  complaint  to  have  been  offered  by  the  bank.  It  was  no  defense 
to  this  action  to  show  that  the  bank  had  offered  another  or  different 
reward  to  which  Armstrong  made  claim.  By  paying  the  money 
into  court  the  bank  conceded  that  it  had  offered  the  reward  as  alleged 
in  the  complaint ;  and  we  have  to  determine  to  whom  the  reward  as 
thus  offered  was  to  be  paid. 

The  case  upon  the  amended  pleadings  having  come  on  for  trial  at 
Special  Term,  the  court  awarded  the  amount  to  the  plaintiff,  and 
from  the  judgment  entered  upon  that  decision  the  defendants  sepa- 
rately appeal.  There  was  no  substantial  dispnte  as  to  the  facts. 
Alvord  had  been  paying  teller  for  the  First  National  Bank  for  many 
years,  and  while  employed  in  that  capacity  had  embezzled  about 
$700,000.  His  crime  was  discovered  in  October,  1900,  when  he 
disappeared,  whereupon  the  chief  of  the  detective  bureau  caused  to 
be  published  a  circular  that  a  reward  of  $5,000  had  been  offered 
^'  for  the  arrest  or  information  leading  to  the  arrest  and  conviction 
of  Cornelius  L.  Alvord,  Jr."  The  circular  then  described  Alvord, 
his  position  in  tlie  bank  and  the  crime  he  had  committed,  with  a 
request  to  "  wire  all  information  to  George  W.  M'Clusky,  Captain 
Detective  Bureau,  No.  800  Mulberry  Street,  New  York  City." 
This  notice  was  published  in  the  daily  papers  in  New  York  and 
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Boston,  and  pictures  of  Alvord  seem  also  to  have  been  published  in 
the  papers.  This  notice  attracted  the  attention  of  one  Tooke,  who 
was  then  in  Boston,  Mass.,  and  on  Thursday,  October  25,  1900,  he 
saw  Alvord  in  a  liotel  in  Boston,  having  had  previous  transactions 
with  the  bank  and  having  seen  Alvord  there.  He  called  up  on  the 
long-distance  telephone  the  officers  of  the  bank  and  informed  them 
that  he  had  seen  Alvord  in  this  hotel  in  Boston,  and  in  the  mean- 
time he  endeavored  to  keep  sight  of  Alvord ;  but  on  Thursday  night 
Alvord  left  the  hotel  in  a  carriage  and  was  driven  rapidly  away, 
Tooke  following  him  as  far  as  possible  on  foot,  finally  losing 
eight  of  him.  The  information  that  Tooke  gave  the  officers  of  the 
bank  was  communicated  to  the  police  department,  wlio  sent  Officer 
Tinker  to  locate  and  arrest  Alvord  if  possible.  Tinker  communi- 
cated with  Tooke,  and  together  they  endeavored  to  locate  Alvord, 
but  without  success,  and  on  Saturday  it  would  appear  that  Tinker 
had  given  up  the  search  and  had  been  ordered  to  return  to  New 
York.  On  Saturday  the  plaintiff,  who  was  the  keeper  of  a  small 
hotel  or  boarding  house  in  Boston,  had  his  attention  called  to  this 
advertisement  and  Alvord's  picture  in  a  New  York  or  Boston  news- 
paper. There  had  been  staying  in  his  house  for  a  day  or  two 
prior  to  this  time  a  man  who  had  attracted  attention  by  remaining 
in  his  room  and  having  his  meals  served  there,  and  the  plaintiff 
thought  that  this  man  resembled  the  picture  of  Alvord.  He  com- 
municated with  Barrett,  a  friend  in  Boston,  and  on  Saturday  morn- 
ing, October  twenty -seventh,  they  called  up  the  police  department  in 
New  York  on  the  long-distance  telephone  and  communicated  to 
Sergeant  Hughes,  who  was  then  on  duty  in  the  detective  bureau  in 
New  York,  the  fact  that  Alvord  had  been  seen.  Captain  M'Clusky, 
the  head  of  the  detective  bureau,  was  informed  by  Hughes  of  this 
communication,  and  he  at  once  instructed  Detective  Sergeant  Arm- 
strong, one  of  the  defendants,  and  Sergeant  Carey,  another  detective 
officer,  to  proceed  at  once  to  Boston  and  endeavor  to  arrest  Alvord. 
They  went  to  Boston  on  Sunday,  saw  the  plaintiflE  and  Barrett  on 
Monday  morning  and,  obtaining  the  assistance  of  the  chief  of  the 
Boston  police,  went  to  the  plaintiffs  house  and  there  arrested 
Alvord,  who  subsequently  returned  to  New  York  and  was  delivered 
to  the  United  States  authorities,  was  indicted,  pleaded  guilty  to  the 
crime  and  was  sent  to  prison. 
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The  defendant  Armstrong  introduced  evidence  to  show  that  the 
bank  directed  its  attorney  to  draw  up  an  oflEer  of  reward,  which  he 
did  and  whicli  was  distributed  by  Pinkerton's  Detective  Agency. 
This  offer  was  a  reward  of  $5,000  *'  for  the  arrest  and  delivery  of 
Cornelius  L.  Alvord,  Jr.,  to  the  United  States  Marshal  (or  his 
deputy)  of  the  Southern  District  of  New  York ; "  but  there  was 
also  evidence  to  show  that  the  detective  bureau  had  received  a  check 
for  $5,000  from  the  bank,  to  be  held  by  it  as  a  reward  which  the 
detective  bureau  was  authorized  to  offer,  and  that  in  pursuance 
thereof  the  detective  bureau  published  the  offer  upon  which  this 
action  is  based.  The  bank  recognized  that  and  has  paid  the  money 
into  court. 

The  defendant  Dunlop,  as  assignee  of  Tooke,  claims  the  reward 
as  having  furnished  the  first  information  to  the  bank  that  Alvord 
was  in  Boston.  This  was  undoubtedly  true,  but  it  was  not  informa- 
tion of  Alvord's  whereabouts  that  was  to  entitle  the  person  who 
furnished  it  to  the  reward,  but  for  the  arrest  or  information  leading 
to  the  arrest  and  conviction  of  Alvord.  If  Tooke  had  at  once  com- 
municated with  the  Boston  police  Alvord  would  undoubtedly  have 
been  then  arrested  before  he  would  have  had  time  to  leave  the 
hotel,  and  Tooke  would  have  been  entitled  to  the  reward.  He, 
however,  called  up  the  bank  and  gave  them  the  information ;  but 
before  the  bank  had  time  to  inform  the  police  and  have  an  ofBcer 
in  Boston  Alvord  had  disappeared.  The  evidence  is  undisputed 
that  after  all  the  information  that  Tooke  was  able  to  give  as 
to  Alvord's  whereabouts  the  police  failed  to  locate  him  and 
had  given  up  the  search.  Tinker  had  been  ordered  back  to  New 
York.  The  information,  while  locating  Alvord  in  Boston,  had  not 
resulted  in  his  arrest,  and  no  information  had  been  furnished,  there- 
fore, by  Tooke  which  led  to  the  arrest  and  conviction  of  Alvord. 
The  plaintiff  then  discovered  that  Alvord  was  in  his  house.  He  at 
once  complied  with  the  terms  of  the  circular  by  informing  the 
police  department  of  Now  York  of  that  fact.  This  information 
resulted  directly  in  Alvord's  arrest,  and,  therefore,  the  plaintiff 
brings  himself  within  the  terms  of  the  offer. 

What  was  said  in  IToioland  v.  Zounds  (51  N.  Y.  604)  applies  to 
this  case  :  "  Now,  although  Williams  may  have  acted  in  reference 
to  the  reward,  and  through  him  information  may  have  reached  the 
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defendant  as  to  where  the  mare  could  be  found,  yet  as  nothing  that 
was  said  or  done  by  him  could  with  the  utmost  diligence  have  led 
to  her  recovery  before  she  was  in  fact  recovered  by  the  plaintiff, 
who  also'  acted  in  reference  to  the  reward,  the  service  rendered  by 
him,  not  having  led  to  her  recovery,  does  not  entitle  him  to  the 
reward."  It  w^as  the  information  given  by  the  plaintiff  that  led  to 
Alvord's  arrest.  Tooke's  information  did  not.  Alvord  would  have 
been  arrested  on  plaintiff's  information  if  Tooke  had  given  none, 
but  he  would  not  have  been  arrested  on  Tooke's  information  with- 
out the  information  of  the  plaintiff. 

I  think  that  Armstrong  had  no  right  to  the  reward.  His  claim 
is  based  upon  the  fact  that  the  only  reward  offered  by  author- 
ity of  the  bank  was  the  reward  for  the  arrest  of  Alvord,  and  that 
as  he  made  the  arrest  he  was  the  only  one  who  fulfilled  the  con- 
ditions upon  which  the  reward  was  based.  It  is  clear  that  Arm- 
strong acted  solely  in  the  discharge  of  his  duty  as  a  police  officer  of 
the  city  of  New  York,  and  that  his  action  was  not  in  any  sense 
based  upon  the  offer  of  the  defendant.  He  was  a  detective  ser- 
geant connected  with  the  police  department  of  the  city  of  New 
York,  and  as  such  it  was  his  duty  to  arrest  persons  who  had  com- 
mitted crime  within  that  city.  He  was  ordered  by  his  superior 
oflScer  to  proceed  to  Boston  and  act  upon  the  information  furnished 
by  the  plaintiff.  He  went  to  Boston.  His  expenses  were  paid  by 
the  city  of  New  York.  What  he  did  he  did  under  the  orders  of 
his  superior  officer,  and  not  upon  an  acceptance  of  the  offer  made 
by  the  bank  whereby  a  contract  would  have  been  created  imposing 
an  obligation  upon  the  bank  to  pay  him  the  reward.  While  it  may 
not  be  correct  to  say  that  in  no  case  can  a  police  officer  be  entitled 
to  receive  a  reward  offered  for  the  arrest  of  a  criminal  or  for  the 
recovery  of  stolen  property,  to  entitle  any  person  to  recover  a 
reward  it  must  appear  that  the  offer  was  made  to  pay  the  reward 
and  that  the  person  by  accepting  the  offer  and  performing  the  con- 
ditions established  a  contractual  right  to  the  reward  offered.  Thus, 
Judge  Woodruff  in  Fitch  v.  Snedaher  (38  N.  Y.  248)  says :  "  To 
the  existence  of  a  contract  there  must  be  mutual  assent,  or  in  another 
form  offer  and  consent  to  the  offer.  The  motive  inducing  consent 
may  be  immaterial,  but  the  consent  is  vital.  Without  that  there  is  no 
contract.     *    *    *    An  offer  cannot  become  a  contract  unless  acted 
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upon  or  assented  to."  In  City  Bank  v.  Bangs  (2  Edw.  Ch.  96),  a 
case  that  has  often  been  cited,  the  vice-chancellor  said  :  '^  They  were 
officers  of  the  police  in  the  discharge  of  their  ordinary  duty  to  the 
public ;  and,  although  instrumental  in  restoring  the  property  to  its 
rightful  owners,  yet  they  were  as  the  mere  conduit  through  which 
the  recovery  was  passed.  Mr.  Bangs  was  the  moving  cause ;  by  his 
means  or  those  which  belonged  to  him  the  property  was  recovered ; 
to  his  vigilance  and  determination  (or  to  that  of  his  wife,  which  is  the 
same  thing)  the  recovery  may  be  fairly  attributed.  *  *  *  The 
criterion  in  these  cases  ought  to  be  this ;  Who  is  the  person  that 
has  acquired  a  knowledge  of  the  facts  necessary  to  a  detection  or 
discovery  of  the  things  stolen  or  lost,  and  has  imparted  such  knowl- 
edge with  the  intent  and  for  the  purpose  of  bringing  about  a  recov- 
ery or  restoration  of  the  property,  taking  upon  himself  the  risk  and 
consequences  of  a  failure,  if  it  fails,  and  acting  with  a  view  to  the 
benefit  of  the  reward,  if  his  suspicions  and  disclosures  are  well 
founded  and  successful  ? "  And  in  Hatch  v.  Mann  (15  Wend.  44)  it 
is  stated  :  "  It  is  even  doubtful  whether  it  is  consistent  with  public 
policy  to  permit  a  public  officer  to  receive  and  retain  an  extra  com- 
pensation for  his  services,  even  as  a  voluntary  donation,  if  such 
extra  allowance  is  founded  upon  a  promise  made  to  the  officer 
previous  to  the  performance  of  the  duty,"  a  doubt  which  I  think 
would  prevent  a  recovery  by  this  police  officer  of  this  reward,  even 
if  there  was  no  other  claim  to  it.  He  did  nothing  but  what  he  was 
bound  to  do  in  the  discharge  of  his  duty  as  a  public  officer  not 
acting  upon  or  accepting  the  oflEer  made  by  the  bank. 

The  case  of  Fargo  v.  Arthur  (43  How.  Pr.  193)  is  not  in  point. 
There,  when  the  reward  was  offered,  no  peraon  was  suspected  of 
having  committed  the  crime  either  by  the  company  or  by  the  pub- 
lic authorities,  A  number  of  persons  furnished  information  which 
resulted  in  the  arrest  of  the  criminal.  The  furnishing  of  this 
information  entitled  the  persons  giving  it  to  portions  of  the  reward, 
and  the  court  cited  as  an  authority  for  the  division  of  the  reward 
what  was  said  by  Mr.  Justice  Maulb  in  Thatcher  v.  England 
(54  Eng.  0.  L.  254) :  "  It  often  happens  that  there  is  no  one  indi- 
vidual who  gives  information  that  is  in  itself  useful ;  but  that  sev- 
eral persons  give  different  pieces  of  information,  the  whole  of 
which  combined  leads  to  the  apprehension  and  conviction  of  the 
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ofEeDder."  In  such  a  case  the  court  was  justified  in  dividing  the 
reward  among  those  who  gave  such  information.  But  in  this  case 
the  information  that  led  to  the  arrest  was  given  by  the  plaintiff. 
The  knowledge  obtained  by  Tooke  was  important,  and  if  given 
promptly  to  the  police  officials  would  have  secured  Alvord's  arrest, 
but  was  given  too  late.  Alvord  would  have  been  arrested  if  Tooke 
had  never  seen  him  or  communicated  the  fact  that  he  had  seen  him 
in  the  hotel.  Armstrong  was  acting  solely  upon  the  orders  of  his 
superior  officer  in  the  performance  of  his  duty,  and  for  the  services 
that  he  rendered  he  has  received  his  reward  from  the  public. 

I  think  that  the  case  was  correctly  decided  below  and  that  the 
plaintiff  was  entitled  to  the  whole  reward.  It  follows  that  the 
judgment  appealed  from  must  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  McLaughlin,  Hatch  and  Lauohlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Note. — The  rest  of  the  cases  of  this  term  will  be  found  in  the  next  volume, 
108  App.  Div.—  [Rkp. 
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Joha  M.  Bowers,  as  Receiver  of  the  Mercantile 
Credit  Guarantee  Conipanv  of  New  York, 
Appellant,  ▼.  William  H.  Male  and  Others, 
Defendants,  Impleaded  with  James  W. 
Hinkley  and  John  Fitz^rald,  Respondents. 
—  Order  modified  as  stated  In  opinion,  and 
as  modified  affirmed,  without  costs.— Ap- 
peal from  an  order  granting  an  extra  allow- 
ance.— 

Per  Curiam:  When  the  motion  was  made 
for  an  extra  allowance,  costs  of  the  defend- 
ants Messrs.  Hinkley  and  Fitzgerald  had 
not  been  adjusted,  taxed  or  noticed  for  tax- 
ation, and  in  the  judgment  as  entered  by 
the  plaintiff  a  vacant  space  was  left  wherein 
they  could  be  entered.  It  was  within  the 
power  of  the  court,  therefore,  to  amend 
the  judgment  by  permitting,  in  addition  to 
the  costs  awarded  by  the  judgment,  an  ex- 
tra allowance  in  such  amount  as  was  proper 
upon  the  facts.  We  think,  however,  tnat 
the  amount  of  the  extra  allowance  was  too 
large,  considering  the  fact  that  the  attorney 
for  these  defendants  represented  other  de- 
fendants who  were  unsuccessful,  and  that 
the  effect  would  be  to  take  away  the  entire 
benefit  of  the  extra  allowance  awarded  to 
the  plaintiff.  The  order  should  accordingly 
be  modified  by  fixing  the  amount  of  the 
extra  allowance  of  these  defendants  at  $250, 
and  as  thus  modified  it  should  be  affirmed, 
without  costs.  Present  — Van  Brunt,  P.  J., 
O'Brien,  Ingraham,  Hatch  and  Laughlln,  J  J. 

Robert  E.  Westoott,  Appellant,  ▼.  Fidelity  and 
Deposit  Company  of  Maryland,  Respondent. 
—Judgment  affirmed,  with  costs.— Appeal 
frim  a  judgment  entered  upon  the  verdict  of 
a  jury  rendered  by  direction  of  the  court.— 
Pkr  Curiam:  This  case  was  before  this  court 
upon  a  former  appeal  from  a  judgment  in 
favor  of  the  plaintiff  (87  App.  Div.  407). 
Upon  the  new  trial  the  same  facts  were  pre- 
sented and  the  court  below  followed  the  de- 
cision of  this  court  in  directing  a  verdict  for 
the  plaintiff  for  the  sum  of  |S,848.87,  with 
interest.  The  plaintiff  having,  therefore, 
recovered  a  judgment  for  the  damages  that 
he  has  sustained  by  the  breach  of  the  con- 
tract to  secure  the  performance  of  which 
this  bond  was  given,  he  was  not  entitled  to  a 
further  recovery.  It  follows  that  the  judg- 
ment appealed  from  must  be  affirmed,  with 
costs.  Present— Van  Brunt,  P.  J.,  O'Brien, 
Ingraham.  Hatch  and  Laughlln.  JJ. 

Achille  J.  Oishei,  Respondent,  v.  Pennsylvania 
Railroad  Company,  Appellant,  Impleaded 
with  Pasquale  Zoccola.— Judgment  re- 
versed, new  trial  ordered,  costs  to  appellant 
to  abide  event—  Appeal  by  the  defendant, 
the  Ptonsylvanla  Railroad  Company,  from 
s  judgment  of  the  Supreme  Court  entered 
upon  a  decision  after  a  trial  of  the  issues  ac 
Special  Term.— 

Pkr  Curiam:  The  facts  in  this  case  present 
the  ouestlons  discussed  and  decided  in  OUhei 
▼.  ^tnntylvania  B.  B.  Co.  (101  App.  Div.  | 

App.  Div.— Vol.  OIL 


478),  and  on  the  authority  of  the  opinion  in 
that  case  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event.  Present  — 
Van  Brunt.  P.  J.,  Patterson,  O'Brien,  Hatch 
and  LauKhlin,  JJ. 

Achille  J.  Oishei,  Respondent,  v.  Pennsylvania 
Railroad  Company^  Appellant,  Impleaded 
with  Vincenzo  Tumlllo.— Judgment  re- 
versed, new  trial  ordered,  costs  to  appellant 
to  abide  event.— Appeal  by  the  defendant, 
the  Pennsylvania  Railroad  Company,  from 
a  judgment  of  the  Supreme  Court,  entered 
upon  a  decision  after  a  trial  of  the  Issues  at 
Special  Term.— 

Pkr  Curiam  :  The  facts  In  this  case  present 
the  questions  discussed  and  decided  in 
Oiahet  v.  Penngylvania  R.  R,  Co.  (101  App. 
Div.  478).  and  on  the  authority  of  the  opinion 
in  that  case  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event.  Present  — Van 
Brunt,  P.  J.,  Patterson,  O'Brien,  Hatch  and 
Ineraham,  J  J. 

Achnie  J.  Oishei,  Respondent,  v.  Pennsylvania 
Railroad  Company,  Appellant,  Impleaded 
with  Paolo  Cairo.—  Judgment  reversed,  new 
trial  ordered,  costs  to  appellant  to  abide 
event —Appeal  bv  the  defendant,  the  Penn* 
sylvanla  Railroad  Company,  from  a  judg- 
ment of  the  Supreme  Court,  entered  upon  a 
decision  after  a  trial  of  the  issues  at  Special 
Term.— 

Per  Curiam  :  The  facts  in  this  case  present 
the  questions  discussed  and  decided  in  Oishei 
V.  Pennsylvania  R.  R.  Co.  (101  App.  Div. 
473),  and  on  the  authority  of  the  opinion  In 
that  case  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event.  Present — Van 
Brunt,  P.  J.,  Patterson,  O'Brien,  Hatch  and 
Laughlln,  JJ. 

The  People  of  the  State  of  New  York.  Re- 
spondent, V.  New  York  Building-Loan  Bank- 
ing Co.  (Charles  M.  Preston,  Receiver).  In 
the  Matter  of  the  Petition  of  Anna  Marion, 
Appellant.— Order  modified  as  directed  in 
opinion,  and  as  modified  affirmed,  without 
costs.— Appeal  from  an  order  denying  the 
motion  of  the  petitioner.— 
Per  Curiam  :  In  accordance  with  the  views 
expressed  In  the  opinion  in  People  v.  Jf.  Y. 
Building-Loan  Bankina  Co.  (lOl  App.  Div. 
484),  the  order  appealed  from  should  be 
modified  by  dismissing  the  application,  and 
as  so  modified  affirmed,  without  costs. 
Present— Van  Brunt  P.  J..  O'Brien,  Ingra- 
ham, McLaughlin  and  Laugnlln,  JJ. 

Thomas  L.  Reynolds,  Respondent,  v.  Ruth 
Britton,  as  Executrix,  etc.,  of  Dennis  Mc- 
Mahon,  Deceased,  and  Others,  Defendants, 
Impleaded  with  Lucy  Bo  wen.  Appellant— 
Judgment  affirmed,  with  costs.— Appeal 
from  a  judgment  of  the  Special  Term  fore- 
closing mortgage.  The  action  is  to  fore- 
close a  mortgage  given  by  Dennii  McBfahoo* 
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now  deceased,  dated  June  19,  1900,  for  the 
sum  of  t^iOOO.  The  answer  interposed  by 
Lucy  Bowen,  daughter  of  Dennis  McHahon, 
denim  that  there  is  anything  due  on  said 
mortgage  and  avers  it  was  given  in  pur- 
suance of  an  agreement  wherebv  the  plain- 


tiff, as  stated,  in  a  contract  made  April  95, 
1900,  agreed  to  render  certain  services  to 
bring  about  a  sale  of  the  premises  in  question 
to  the  city  of  New  York  under  a  proposed 
act  of  the  Legislature*  that  the  plaintili  rep- 
resented that  he  oould  obtain  the  passage  of 
such  bill,  and  it  was  agreed  that  said  mort- 
nige  should  be  ineffective  unless  and  until 
the  sale  contemplated  was  made,  and  no 
such  sale  has  been  obtained.  The  contract 
referred  to  (Exhibit  A)  provides  that  whereas 
Dennis  McMahon  is  the  owner  in  fee  of  lands 
under  water  adjacent  to  Ward's  island  and 
Thomas  L.  Reynolds  has  agreed  to  sell  said 
premises  by  condemnation  proceedings,  he  is 
employed  to  dispose  of  said  lots  under  con- 
demnation proceedings  or  through  a  com- 
mission to  be  appoinKHl,  nothing  to  be  paid 
to  him  **  UDtil  the  money  or  price  recovered 
*  *  *  for  the  said  land  so  to  be  sold  and 
condemned  is  payable  *  *  *  bv  the  proper 
authorities,"  in  which  event  he  is  to  be  paid 
out  of  moneys  so  obtained  fifty  per  cent  of 
such  sum  and  nothing  to  be  paid  unless  the 
purchase'  or  condemnation  of  said  lands  is 
authorized  by  act  of  the  Legislature  or 
otherwise  during  the  years  1900,  1901,  1902 
and  1908;  the  said  Dennis  McBIahon  reserv- 
ing the  right  to  obtain  a  mortgage  of  said 
lands  not  exceeding  $10,000  in  all,  which  on 
final  settlement  with  said  Reynolds  will  be 
deducted  out  of  said  McMahon's  share  of 
the  proceeds  of  said  property.  In  addition 
to  this  contract  signed  by  the  two  parties, 
we  have  an  agreement  or  "contract  for 
mortgage''  in  the  form  of  a  letter  dated 
June  10, 1900,  from  Dennis  McMahon  to  the 
plaintiff,  saying:  ''I  will  take  your  house 
and  lot  No.  79  W.  184rh  St.,  and  give  you 
tl8,800  for  it  *  *  *  as  foUows,  viz.:  De- 
duct the  mortgage  on  it  of  |8,600.  •  •  • 
The  balance  $5,000  by  a  mortgage  od  my  107 
lots  of  water  property  around  ward's  Island 
payable  in  three  (8)  years    *    *    *    with  the 

Srivilege  to  add  in  the  $5,000  mortgage 
le  further  sum  of  $8,000,  i>ayable  in  liice 
manner.  •  •  •  The  $2,000  to  be  added  in 
being  a  running  security  for  such  additional 
sums  as  you  may  advance  to  me  from 
time  to  time,  as  I  may  request,  not  exceed- 
ing $85.00  a  month  thereafter  from  date. 
The  taxes  *  *  *  on  the  107  water  lots  to 
be  paid  out  of  the  water  property  when  sold 
—  you  to  continue  your  efforts  to  aell  the 
water  right  under  our  contract  which  is  to 
be  preserved.  If  sold  within  the  contract 
time,  then  the  amount  due  on  the  $7,000 
mortgage  to  be  paid  out  of  my  share  of  the 
proems  of  sale.  *  *  *  On  final  Settle- 
ment of  the  water  right  transaction  due 
account  the  one  to  the  other  is  to  be  made. 
On  June  80,  or  sooner,  the  deed  to  79 
(Warranty)  to  be  made  to  me  and  the  mort- 
gage of  $7,000  to  be  delivered  to  Reynolds." 
This  letter  is  signed  by  McMahon  and 
marked  "Accepted"  by  Reynolds.  It  was 
testified  that  there  was  another  paper  which 
was  found  in  Mr.  McMahon 's  safe  upon  his 
decease,  but  which  has  been  lost  oy  the 
executrix,  a  typewritten  paper  dated  June, 
1900,  with  interlineations  in  the  handwriting 
of  the  deceased,  signed  by  him  and  Mr.  Rey- 
nolds, the  sum  and  substance  of  the  paper 
being  *'that  the  mortgage  should  not  be 
foreclosed  until  the  property  was  sold," 
"the  water  rights  around  ward's  Island 
affected  by  this  case."  Mr.  Reynolds  testi- 
fied that  he  did  not  advance  the  sum  of 


$8,000  to  McMahon,  as  that  much  was  not 
required  by  him,  but  advanced  a  few  bun- 
dred  dollars,  which  has  been  repaid,  so  that 
the  mortgage  is  for  the  sum  of  $5,000;  that 
he  knew  about  the  contract  referred  to  and 
the  bill  mentioned,  and  he  had  rendered 
services  in  securing  its  passage  through  the 
Legislature,  through  a  senator  named,  and 
appeared  before  the  committee;  that  the 
bill  passed  both  houses  in  1900  and  went  to 
the  mayor,  who  vetoed  it,  and  in  1901  it 
never  got  out  of  the  cities  committee;  that 
he  had  given  money  to  the  senator  in  the 
form  of  check9  from  Mr.  McMahon  (see  Ex- 
hiblU  E  and  F  for  $100  and  $75)  which  he 
borrowed  from  BCr.  McMahon  upon  notes 
which  the  senator  discounted,  and  that  a 
district  leader  discounted  another;  that  he 
(plaintiff)  never  signed  any  such  paper  as 
was  testified  to  as  lost,  and  that  he  had  no 
conversation  about  these  matters  on  the  day 
of  Mr.  McMahon 's  decease.  Lucy  Bowen 
testified  that  on  the  dav  of  her  father*s 
decease  Mr.  Reynolds  called  and  asked  for 
the  interest  on  the  mortgage,  and  she  said  it 
was  to  secure  the  contract  for  the  sale  of 
the  water  rights,  and  he  said,  "^yes,"  and 
that  they  were  very  valuable,  being  worth 
some  $800,000;  that  he  was  trying  to  get  the 
bill  through  the  Legislature  for  the  sale  of 
the  water  rights;  that  her  father  owed  him 
money,  but  they  need  not  bother  about  the 
house,  as  the  mortgage  covered  that,  but  it 
was  important  that  the  interest  on  the  water 
rights  mortgage  be  paid.  Ruth  Britton. 
also  a  daughter  of  Dennis  McMahon,  testified 
that  she  heard  a  conversation  between 
plaintiff  and  her  father  when  the  diecks 
were  given,  in  which  plaintiff  said  he  was 
short  of  money  and  needed  it  for  these 
people,  and  that  he  spoke  of  selling  the 
water  rights  and  of  the  bill  pending:  that 
her  father  died  in  November,  19QE2,  and  that 
day  the  plaintiff  called  and  she  heard  him 
speaking  with  Mrs.  Bowen  of  the  water 
rights  as  being  very  valuable,  and  that  he 
said  the  interest  on  the  mortgage  should 
be  paid  and  that  the  One  Hundred  and 
Thirty-fourth  street  house  was  not  worth 
the  mortgage  on  it,  $7,500.  Upon  the 
evidence  tne  court  held  that  there  was 
no  coonection  between  the  mortgage  and 
the  agreement  dated  April  twentj-flf  th ;  that 
there  never  was  any  agreement  for  the  post- 
ponement of  the  mortgage  until  the  sale  of 
the  water  rights,  and  that  there  should  be 
judgment  tor  the  plaintiff  for  the  sum  of 
$6,000  and  interest.  From  such  Judgment 
the  defendant  Bowen  appeals.— 
O'BRixif,  J.:  The  appellant  insisted  in  the 
court  below  and  contends  upon  this  appeal 
that  the  contract  for  services  and  the  subse- 
quent contract  for  the  mortgage  were  bat 
parts  of  a  single,  indivisible  arranfl[ement  or 
agreement,  under  which  the  plaintiff  was  to 
perform  certain  services  in  connection  with 
the  sale  of  water  lots  belonging  to  McMahon 
(deceased),  and  that  the  mortgage  under 
foreclosure  was  given  as  additional  security 
for  such  services;  that  such  contract  was  a 
'*■  lobbying  '^  agreement  to  improperly  influ- 
ence legislation,  and  is,  ther^oi^  roid  as 
against  public  policy.  If  the  finding  of  tlie 
Special  Term  against  this  contention  be  sos- 
tained,  then  it  becomes  immaterial  and  un- 
necessary to  determine  wliether  or  not  the 
first  agreement  relating  to  the  sale  of  the 
lots  was  or  was  not  a  ^Mobbying  "  contract 
such  as  is  condemned  because  a^nst  pubUe 
policy.  Upon  the  disputed  question  of  fact 
as  to  whether  both  agreements  were  insep- 
arably connected  as  parts  of  one  transac- 
tion, the  learned  Judge  at  Special  Term  re- 
solved it  In  plalntflTi  favor;  and  unless  it  is 
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aicainst  the  weight  of  erideoce  we  are  not 
iuatlfled  in  disturbing  the  finding.  It  must 
Dd  oonoeded,  we  thinE,  that  In  form,  at  least, 
the  agreements  are  separate  and  distinct, 
and  were  it  not  for  the  fact  that  in  the  con- 
tract for  the  mortgage  it  was  stated  that  the 
contract  under  which  the  plaintiff  agreed  to 
sell  the  water  lots  for  Mcliahon  was  to  be 
preserved,  the  finding  of  the  Special  Term 
would  be  amply  supported.  Thb  reference, 
however,  to  tne  former  agreement  under 
which  the  plaintiff  was  to  sell  the  lots, 
raised  a  strong  inference  in  favor  of  the 
▼lew  for  which  the  appellant  contends.  On 
the  other  hand,  in  viewing  the  transaction 
relating  to  the  sale  of  the  plaintiff's  house 
on  West  One  Hundred  and  Thirty-fourth 
street,  it  appears  with  respect  to  the  mort- 
gages thereon,  the  first  for  $7,600  and  the 
second  for  $1,000,  that  Mr.  McMahon  re- 
garded himself  as  obligated  to  pay  them,  as 
evidenced  by  the  fact  that  he  did  actually 
pay  the  second  mortgage  for  $1,000,  which 
mortgage,  to  the  extent  of  three-fourths  at 
least,  was  owned  by  plaintiff.  Were  it  not 
that  the  evidence  shows  that  the  house  on 
West  One  Hundred  and  Thirty-fourth  street 
was  not  worth  much,  if  anything,  over  the 
$8,500  in  mortgages,  we  would  be  forced  to 
conclude  that  it  was  a  bona  fide  transaction 
under  which  Mr.  McHahon  purchased  from 
the  plaintiff  the  property.  The  fact  that  he 
paid  much  ^more  than  its  value  is  not  con> 
elusive  against  the  good  faith  of  the  trans- 
action, because  it  Is  of  frequent  occurrence 
for  purchasers  to  pay  more  than  property  is 
worth.  We  have,  however,  the  two  facts, 
that  for  the  $6,000  mortgage  Mr.  McMahon 
received  little  or  no  value;  and  in  the  letter 
embodying  the  contract  for  the  mortgage 
the  reference  is  made,  as  already  suggested, 
to  a  continuance  of  the  contract  under  which 
the  plaintiff  agreed  to  sell  the  water  lots. 
We  have,  therefore,  a  close  question  of  fact 
which,  in  the  light  and  with  the  aid  of  the 
other  testimony  in  the  case,  it  was  for  the 
learned  trial  judge  to  decide.    It  is  not  our 

Eurpose  to  detail  the  testimony  at  length, 
ut  in  passing  we  feel  justified  in  saying 
upon  the  subject  of  the  weight  of  evidence, 
that  the  testimony  of  both  the  plaintiff  and 
the  daughters  of  Mr.  McMahon  as  bearing 
upon  the  disputed  questions  of  fact  was  of 
the  most  unsatisfactory  kind.  Thus  the 
credibility  to  be  attached  to  the  plaintiff's 
evidence  was  seriously  affected  by  nis  cross- 
examination;  and  that  on  the  part  of  the 
daughters  was  weakened  not  alone  by  the 
improbability  of  some  parts  of  It,  but  by  the 
fact  found  by  the  learned  trial  judge  that 
they  failed  to  satisfy  him  that  there  was  a 
typewritten  agreement  made  at  the  same 
time  as  the  contract  for  the  mortgage  to  the 
effect  that  the  mortgage  was  not  to  be  fore- 
closed until  the  water  rights  were  sold.  We 
have  sulficiently  indicated  our  view  that  the 
disputed  questions  of  fact  as  to  whether  the 
contract  for  the  mortgage  was  an  insepa- 
rable and  integral  part  of  the  agreement  for 
the  sale  of  the  water  lots,  or  whether  the 
consideration  for  the  mortgage  was  other 
or  different  than  services  to  be  rendered  In 
obtaining  legislation,  were  for  the  trial 
court.  Apart,  therefore,  from  any  opinion 
upon  the  nets  which  we  might  express  had 
we  the  right  In  the  first  instance  to  deter- 
mine them,  we  think,  because  not  contrary 
to  or  against  the  weight  of  evidence,  that 
we  would  not  be  justified  In  disturbing  the 
findings  made  by  the  learned  trial  Judge. 
It  follows  that  the  judgment  should  be  af- 
firmed, with  costs.  Patterson  and  Laugh- 
lin,  JJ.,  concurred;  McLaughlin  and  Hatch, 
JJ.,  dioented. 


Hatch,  J.  ( dissenting) :  The  evidence  in  sup- 
port of  the  contention  that  the  contract  for 
services  for  a  sale  of  the  water  lots  and  the 
contract  for  the  mortgage  satisfactorily  es- 
tablishes to  my  mind  that  they  were  both 
parts  of  a  single  scheme,  executed  for  the 
purpose  of  inducing  service  in  procuring  the 


passage  by  the  Legislature  of  a  bill  author- 
izing the  city  of  New  York  to  acquire  title 
to  the  water  rights.    The  oral  and  documen- 


tary evidence  m  the  case  establishes  with  a 
considerable  degree  of  satisfaction  that  the 
contract  contemplated  improper  service  in 
connection  with  the  passage  of  the  bill  by 
the  Legislature  and  that  within  the  rule 
announced  in  MilU  v.  MilU  (40  N.  Y.  643> 
and  CheMbraugh  v.  Conover  (140  id.  88S> 
such  contract  was  a  contract  for  "lobby 
service,''  and  as  such  is  void  as  being  against 
public  policy.  The  steps  taken  in  perform- 
ance of  the  contract  evidenced  by  documen- 
tary proof,  when  coupled  with  the  declara- 
tions of  the  plaintiff  respecting  the  purpose 
for  which  he  proposed  to  use  the  money, 
sufficiently  characterizes  the  contract  and 
brings  it  within  the  ban  of  the  law.  I  think, 
therefore,  the  judgment  should  be  reversea 
and  a  new  trial  granted,  with  costs  to  the- 
appellant  to  abide  the  event.  McLaughlin^ 
J.,  concurred. 

L.  D.  Garrett  Oompany,  Respondent,  v.  Wil- 
liam A.  Clark,  Appellant.— Judgment  re- 
versed, new  trial  ordered,  costs  to  appellant 
to  abide  event.— Appeal  from  a  judgment 
entered  upon  the  decision  of  the  court  at 
Special  Term.— 

Inoraham,  J. :  The  same  question  is  pre- 
sented In  this  case  as  In  the  action  of 
Oarrett  Co.  y.  Appletati  (101  App.  Div. 
607),  except  that  in  this  case  the  defendant 
was  absent  from  New  York  during  the 
entire  period  of  the  negotiations  which  re- 
sulted in  the  offer  made  by  the  plaintiff  to 
purchase  the  defendant's  stock,  and  had  no 
knowledge  of  it.  He  was  not  a  director  of 
the  company  and  had  nothing  to  do  with 
its  management  or  affairs.  There  is  an  en- 
tire lack  of  evidence  to  justify  any  finding 
of  fraud  or  misrepresentation,  and  the 
judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event.  Van  Brunt,  P.  J.,  Pat- 
terson, McLaughlin  and  Laughlin,  JJ., 
concurred. 

Isaac  K.  Oohn  and  Arthur  S.  Levy,  Appel- 
lants, V.  The  James  McCreery  Realty  Corpo- 
ration, Respondent.— Judgment  and  order 
affirmed,  with  costs.— Appeal  from  a  judg- 
ment entered  upon  the  verdict  of  a  jury  and 
from  an  order  denying  a  motion  for  a  new 
trial.- 

Ikoraham,  J.  The  plaintiffs  sought  to  re- 
cover in  this  action  the  sum  of  $8,000  which 
they  alleged  the  defendant  agreed  to  pay  as 
commissions  for  obtaining  a  tenant  for  a 
part  of  a  building  that  was  being  erected  by 
the  defendant  in  the  city  of  New  York.  The 
case  was  submitted  to  the  jury,  who  found 
a  verdict  for  the  defendant,  and  from  the 
judgment  entered  thereon  the  plaintiffs 
appeal.  The  plaintiffs  were  real  estate 
brokers,  and  the  defendant  was  a  corpora- 
tion and  the  owner  of  a  building  on  the 
south  side  of  Forty-second  street,  in  the  city 
of  New  York,  extending  through  to  Forty- 
first  street.  One  of  the  plaintiffs  testified 
that  in  June,  1901,  he  requested  an  interview 
with  the  defendant's  oltfoers;  that  an  Inter- 
view with  Mr.  Robert  McCreery,  who  was  a 
director  and  treasurer  of  the  company,  fol- 
lowed: that  the  witness  at  this  interview 
told  McCreery  that  the  plaintiffs  had  an  op- 
portunity of  renting  his  building  on  Forty- 
second  street  for  the  purpose  of  a  theatre 
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and  asked  if  he  would  entertain  a  proposi- 1 
tion  of  that  character;  that  McCreerv  said 
iie  would  let  the  plaiotiffs  know  if  the 
•defendant  would  entertain  such  proposition; 
that  the  witness,  not  hearing  from  Mc- 
Creery,  amtin  called  on  him  and  stated  that 
he  was  desirous  of  knowing  what  McCreery's 
ideas  were,  and  ttiat  the  plaintiffs  were 
prepared  to  make  an  offer  of  996,000  a  year 
for  a  twenty-one-year  lease,  provided  the 
defendant  would  slter  the  building  so  as  to 
make  it  suitable  for  a  theatre,  stating  the 
names  of  his  clients:  that  again  McCreery 
stated  that  he  was  not  prepared  to  give  a  den- 
oite  answer,  but  would  take  the  matter  under 
consideration;  that  subsequenlly  the  plain- 
tiff Levy  took  with  him  to  see  Mr.  McCreery 
An  architect  for  the  purpose  of  suggesting 
plans  for  the  alteration  of  the  building,  and 
that  McCreery  and  the  architect  had  some 
discussion  about  the  details  of  the  altersr 
lions:  that  subsequently  the  said  plaintiff 
met  McCreery  at  the  office  of  the  proposed 
tenants,  when  the  question  was  discussed  and 
the  architect  made  a  general  sketch  of  the 
alterations.  On  October  third  there  seems 
to  have  been  another  interview  In  the  office  | 
of  the  proposed  tenants.  At  that  time  there 
was  dictated  to  a  stenographer  what  was  in 
form  a  letter  to  McCreery,  and  which  pur- 
ported to  be  an  agreement  to  construct  a 
theatre  on  the  general  plans  set  out  in  the 

{previous  typewritten  documents,  and  stat- 
ng  thAt  the  only  change  was  the  matter 
of  rents  and  time  of  payment,  and  the 
amount  of  rent  was  then  stated.  Mr.  Mc- 
Creery refused  to  sign  this  document,  but 
wrote  in  pencil,  '*  Rent  O.  K.,  R.  S.  McC." 
There  had  been  estimates  as  to  the  expense 
necessary  to  alter  the  building  so  as  to  make 
it  suitable  for  a  theatre,  which  it  was  stated 
would  be  in  the  neighborhood  of  $80,000.  At 
this  interview  the  plaintiffs  suggested  to  the 
tenant  that  it  would  be  advisable  for  him  to 
give  McCreery  $500  in  order  to  show  good 
faith;  that  the  tenant  started  to  do  it,  when 
McCreery  turned  around  and  said,  **That  is 
not  necessary,  gentlemen.  My  worU  is  ray 
bond,"  and  that  he  would  have  the  papers 
drawn  up  and  sent  to  him  for  signature. 
The  witness  further  testified  that  there  had 
been  discussions  about  the  plaintiff's  com- 
ntifisions  and  McCreery  had  refused  to  pay 
full  commissions,  but  it  was  finally  agreed 
that  the  commissions  were  not  to  exceed 
$:),000  and  not  to  be  less  than  $8,600.  depend- 
ing upon  the  terms  and  conditions  that  were 
made  with  the  proposed  tenant.  One  of  the 
proposed  tenants  testified  that  he  conferred 
with  the  plaintiff  having  charge  of  the 
negotiations  and  met  McCreery;  that  the 
proposal  was  to  get  this  building  altered  so 
that  It  could  be  used  as  a  theatre,  and  that 
there  were  several  meetings  at  which  this 
subject  was  discussed;  that  one  day  at  his 
office  the  amount  of  rentals  was  practically 
agreed  upon;  that  the  tenant's  attorney  and 
McCreery's  attorney  were  trying  to  arrange 
the  terms  of  a  lease,  and  while  those  negotia- 
tions were  pending  McCreery  wrote  a  letter  to 
the  tenant  stating  that  they  had  decided  not 
to  build;  that  there  were  some  leases  sub- 
mitted, out  the  witness  did  not  examine 
their  contents.  There  is  evidence  that  there 
were  considerable  negotiations  as  to  the 
space  that  was  to  be  occupied  by  the  pro- 
posed theatre,  and  that  the  architect  was 
employed  to  prepare  plans  to  show  the 
chances  that  would  be  required  to  construct 
the  theatre  according  to  the  building  laws, 
regulations  and  ordinances  of  the  city  of 
New  York.  .  The  proposed  tenant  testified 
that  he  was  ready  to  sign  an  agreement  that 
the  defendant  was  to  build  a  theatre  for  him, 


and  that  at  that  interview  with  Mr.  Mc 
Creery  at  his  office  the  amount  of  rent  which 
was  to  be  paid  If  the  theatre  was  constructed 
was  agreed  to.  The  architect  testified  that 
he  was  consulted  about  the  construction  of 
his  theatre:  that  he  prepared  an  estimate  of 
the  cost  of  changing  the  building  into  a 
theatre  aggregating  $80,800;  that  the  first 
proposition  that  was  made  was  to  use 
seventy-five  feet  of  the  building  on  Forty- 
first  street,  with  a  twenty-foot  entrance  on 
Forty-second  street;  that  it  was  subse- 
quently determined  that  that  would  not  give 
sufficient  space,  and  the  tenants  wished  to 
take  an  additional  space  on  Forty-second 
street;  that  other  plans  were  drawn  with 
more  space,  making  an  entrance  on  Forty- 
second  street  of  twenty-five  feetL  instead  of 
twenty  feet.  On  behalf  of  the  defendant  the 
draftsman  of  the  architect  testified  that  he 
made  this  sketch  of  the  proposed  theatre; 
that  he  did  not  regard  this  as  a  complete 
plan;  that  he  commenced  work  on  Uiese 
plans  on  September  28, 1901.  and  did  the  last 
work  on  them  on  October  eighteenth  of  the 
same  year;  that  on  October  eighteenth  he 
stopped  work  and  did  not  do  anything 
further.  Mr.  McCreery  testified  that  they 
had  several  meetings  with  the  proposed 
tenant  and  several  papers  were  drawn  up 
tentatively  as  forming  a  basis  on  which  a 
lease  could  be  made;  that  he  met  the  tenant 
at  the  architect's  office,  and  that  all  the  ne- 
gotiations were  simply  tentative;  that  they 
continued  working  on  a  general  plan  for  a 
lease  to  see  if  some  conclusion  could  be  ar- 
rived at,  but  that  none  was,  and  in  the  end 
the  defendant  concluded  not  to  alter  the 
building  so  as  to  make  it  suitable  for  a 
theatre  owing  to  the  large  decrease  in  the 
space  which  would  be  left  In  the  building; 
that  on  October  third  the  position  was  that 
the  tenants  had  been  brought  to  a  position 
where  they  were  satisfied  so  that  ne  then 
knew  exactly  what  the  tenants  wanted;  that 
when  McCreery  found  out  what  the  tenants 
wanted  the  question  was  whether  or  not 
they  would  go  ahead  and  make  the  altera- 
tions, and  they  finally  decided  that  they 
would  not.  It  was  further  proved  that  there 
was  no  resolution  of  the  directors  of  the 
company,  or  the  executive  committee  au- 
thorizing any  lease  or  agreement  for  a  lease. 
It  is  quite  evident  that  there  never  was  a 
definite  agreement,  verbal  or  otherwise, 
between  the  defendant  and  the  proposed 
tenant  for  a  lease  of  this  property.  The 
original  negotiations  were  started  at  the 
instance  of  the  brokers  and  the  proposition 
was  submitted  by  them  to  the  defendant  to 
alter  this  building  into  a  theatre.  The 
defendant  never  did  any  more  than  consider 
this  offer.  It  involved  an  expenditure  by 
the  defendant  of  a  sum  exceeding  $80,000 
and  necessarily  before  there  could  be  a 
definite  agreement  plans  of  the  proposed 
alterations  had  to  be  made.  The  evidence 
is  undisputed  that  these  plans  were  never 
completed.  McCreery  testified,  and  his 
testimony  is  not  disputed,  that  the  nego- 
tiations were  to  endeavor  to  ascertain  just 
what  it  was  that  the  tenants  wanted  so 
as  to  determine  the  amount  of  space  in  the 
building  which  would  be  required  in  making 
the  alterstions,  and  the  amount  of  rent 
that  tenants  were  willing  to  pay,  and  then 
to  determine  whether  or  not  the  defend- 
ant would  make  the  alterations;  but  the 
plans  showing  the  space  which  would  be  re 
quired  before  the  cost  could  be  determined 
were  never  fully  completed.  Certainly,  up 
to  this  time  there  was  no  definite  agreement 
which  would  require  the  defendant  to  ex- 
pend this  large  amount  of  money  in  i" 
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tha  alterations,  and  until  there  was  such  a 
deflnite  agreement  It  Is  quite  clear  that  eren 
under  the  contract  testified  to  by  the  plain- 
tiff s  no  compensation  was  due  to  them  for 
their  services.  It  was  the  plaintiffs  who  first 
submitted  the  proposition  to  the  defendant. 
There  was  no  employment  of  the  pUintlffs 
to  procure  a  tenant  for  the  defendant,  and 
notninfl^  tliat  imposed  upon  the  defendant 
an  obUfl^atlon  to  make  these  alterations  and 
lease  toe  building  when  altered.  I  think, 
therefore,  that  upon  the  whole  case  the  evi- 
dence was  not  sufficient  to  show  that  the 
defendant  was  liable  for  the  compensation 
that  was  agreed  upon  in  the  event  tluit  a 
lease  was  actually  made,  and  that  the  de- 
fendant was  entitled  to  the  direction  of  a 
verdict  at  the  end  of  all  the  testimony.  The 
court,  however,  submitted  to  the  jury  the 
question  whether  or  not  the  defendant 
ever  emploved  the  plaintiffs  to  procure  a 
tenant  for  the  property,  stating  to  the  Jurv 
that  Uiat  was  the  only  question.  After  this 
charge,  which  was  certainly  as  favorable  to 
the  plaintiffs  as  the  evidence  Justified,  the 
jurors  asked  the  court  several  questions, 
and  the  court  in  answer  to  these  questions 
again  called  the  attention  of  the  jury  to  the 
single  question  that  was  submitted,  as  to 
whether  there  was  at  any  time  an  agreement 
by  the  defendant  to  pay  the  plaintiffs  any 
compensation  for  procuring  a  tenant  for  any 
property  that  these  tenants  finally  offered 
to  take.  That  question  at  least  was  one  for 
the  jury.  At  the  end  of  the  case  the  plam- 
tiffs  moved  to  amend  the  complaint  so  that 
the  action  should  be  upon  a  special  contract 
to  pay  to  the  plaintiffs  |8,000  if  they  pro- 
cured a  tenant  for  certain  premises  owned 
by  the  defendant,  dimensions  of  which  were 
specified  by  the  amendment.  Now  this  con- 
tract to  which  one  of  the  plaintiffs  testified, 
the  making  of  which  was  denied  by  the  offi- 
cer of  the  company  with  whom  It  is  alleged  It 
was  made,  was  that  this  officer  said,  **  I  will 
agree  that  your  commissions  will  not  exceed 
S3,0(X)  and  shall  not  be  less  than  $2,600, 
depending  on  the  terms  and  conditions  we 
make  with  the  people  we  are  negotiating 
with.'^  This  conversation  appears  to  have 
been  on  the  third  day  of  October,  when  the 
amount  that  was  to  be  paid  as  rent  was 
agreed  to.  This  agreement,  as  testified  to 
by  one  of  the  plaintiffs,  shows  that  at  that 
time  there  was  no  definite  agreement  made 
as  to  the  lease  or  the  property  that  was  to 
be  Included  In  It,  for  the  amount  of  the 
commissions  was  to  depend  upon  the 
terms  and  conditions  that  the  defendant 
was  to  make  with  the  proposed  tenants.  It 
is  dear  that  this  was  an  agreement  to  pay 
commissions,  depending  upon  a  final  agree- 
ment as  to  the  terms  and  conditions  of  the 
lease  made  after  the  agreement  as  to  the 
amount  of  the  rent;  ana  this  is  emphasized 
by  the  further  statement  of  Mr.  MoCreery, 
who  came  in  and,  when  told  of  the  under- 
standing with  the  plaintiffs,  said  that  he  was 
pleased  to  know  that  an  amicable  agree- 
ment had  been  arrived  at  *' because  the 
affair  had  gotten  to  that  shape  that  he  was 
almost  positive  the  lease  would  be  consum- 
mated.'*^ Now  there  is  no  evidence  to  show 
that  subsequent  to  this  time  there  was  any 
further  agreement  as  to  the  terms  of  the 
lease,  or  that  at  any  time  the  agreement 
ever  became  more  definite  than  it  was  when 
this  alleged  agreement  as  to  commissions 
was  made.  The  finding  of  the  jury  thus 
being  in  accordance  with  the  undisputed 
evidence,  it  Is  not  necessary  that  we  should 
.  examine  the  case  to  see  whether  there  was 
error  in  refusing  some  of  the  plaintiffs*  re- 
quests to  charge.    It  follows  that  the  judg- 


ment and  order  appealed  from  must  be 
affirmed,  with  costs.  Van  Brunt,  P.  J.,  Pat- 
terson and  McLaughlin,  JJ.^  concurred ; 
Laugblin,  J.,  dissented. 
LAUaHLiM,  J.  (dissenting):  I  am  of  opinion 
that  this  Judgment  should  be  reversed  on 
the  ground  thkt  the  court  erred  in  instruct- 
ing the  jury  both  on  the  law  and  on  the 
facts  In  a  manner  precluding  the  jurr  from 
determining  the  facts  favorably  to  the  ap- 
pellants upon  conflicting  evidence;  and  that 
the  verdict  is  against  the  weight  of  the  evi- 
dence. It  appears  that  the  orokers  were 
originally  employed  by  the  respondent  to 
obtain  a  tenant  for  certain  premises.  They 
opened  negotiations  with  Shubert  Brothers, 
the  theatrical  managers.  During  the  nego- 
tiations it  developed  that  the  premises  ortgi- 
nally  offered  would  be  inadequate  for  the 
purposes  of  Shubert  Brothers,  who  desired 
to  nave  the  major  part  of  the  building 
transformed  into  a  theatre.  The  respond- 
ent, however,  owned  the  premises  required 
In  addition.  The  preponderance  of  the  evi- 
dence fairly  shows,  I  think,  that  the 
respondent  and  Shubert  Brothers  came  to 
an  agreement  by  which  the  latter  were  to 
rent  all  the  premises  originally  offered  and 
the  additional  premises  deemed  necessary 
and  that  all  the  terms  and  conditions  of 
the  lease  were  agreed  upon  and  Shubert 
Brothers  were  reaay  and  willing  to  perform, 
but  the  respondent  decided  not  to  execute 
the  lease  that  had  been  agreed  upon.  In 
these  circumstances  the  brokers  were  en- 
titled to  their  commissions.  I  doubt  if  the 
jury  would  have  rendered  the  verdict  in 
lavor  of  the  respondent  if  they  had  not 
been  misled  by  the  charge  of  the  court 
upon  the  facts  and  law  with  reference  to 
the  right  of  the  brokers  to  recover  as  af- 
fected by  the  enlargement  of  the  premises 
originally  offered.  At  the  close  of  the  main 
cliarge  one  of  the  jurors  inquired  of  the 
court,  '*  If  the  defendant  made  a  contract  to 
lease  certain  parts  of  that  propertv,  and 
afterwards  it  was  enlarged,  but  Included  the 
parts  he  had  already  made  a  contract  for, 
would  he  be  entitled  to  our  verdict? ''  to 
which  the  court  replied,  *'No.  The  con- 
tract is  a  contract  as  a  whole,''  and  counsel 
for  plaintiff  duly  excepted.  This  inquiry  of 
the  jury  was  evidently  directed  to  the 
proposition  to  which  I  have  just  adverted. 
After  being  out  some  time  the  jury  returned 
to  the  court,  and  one  of  them  inquired  of 
the  court  whether  commissions  could  be 
recovered  if  there  had  been  a  change  In  the 
dimensions  of  the  property  to  be  leased  and 
the  plaintiffs  and  defendant  knew  of  this 
change,  to  which  the  court  replied  that  the 
question  for  the  jury  to  determine  was 
whether  the  defendant  employed  the  plain- 
tiffs to  find  a  tenant  for  tne  piece  of  prop- 
erty described  oq  the  diagram  Exhibit  8, 
saying  that  the  plaintiffs  say  that  they  were 
so  employed  and  the  defendant  denies  it. 
Exhibit  8  embraced  the  original  premises 
and  the  additional  premises  also.  At  this 
time  there  was  a  further  colloquy  between 
the  court  and  different  members  of  the  jury 
relating  to  this  point  from  which  it  appears 
tliat  the  jurors  did  not  make  clear  to  the 
court  the  precise  point  upon  which  they 
desired  advice  and  consequently  they  did 
not  receive  proper  advice.  After  further 
deliberation  the  jurors  again  returned  to 
the  court  room  and '  inquired  if  the  presi- 
dent of  the  defendant  aocnitted  on  the  stand 
that  Shubert  offered  to  give  him  a  check 
for  fOOO  to  bind  the  agr3ement  covering  the 
proposed  lease  and  If  the  lease  was  based  on 
the  plan  known  as  Exhibit  8.  The  reply 
was  that  the  court  could  not  tell  the  jury 
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whether  it  was  based  on  Exhibit  8,  but  the  | 
inference  from  the  testimony  was  that  it 
was  before  the  third  day  of  October.  It  ap- 
peared from  the  testimony  that  £lxhiblt  8 
was  not  fully  completed  until  some  time 
after  the  third  of  October.  This  exhibit  is 
merelv  a  fO'ound  plan  indicating  the  manner 
in  which  the  premises  were  to  be  arranged 
for  use  by  the  tenant,  but  it  contains  no 
dimensions  and  shows  no  scale.  Its  only 
materiality  upon  the  point  under  discussion 
was  that  it  indicated  the  outline  of  the 
entire  premises  to  be  leased  by  the  tenant, 
including  those  originally  offered  and  those 
added  as  the  result  of  subsequent  negotia- 
tions. It  contains  no  agreement  or  reference 
to  any  agreement.  The  time  of  the  com- 
pletion of  that  diagram  was  not  import- 
ant. The  material  question  was  whether 
the  parties  had  agreed  upon  renting  the 
enlarged  tract,  and,  although  the  jurors 
referred  to  the  diagram,  it  is  evident  that 
their  inouiries  related  not  to  the  diagram, 
but  to  tne  agreement  concerning  the  addi- 
tional space,  and  that  they  were  misled  by 
the  remarks  of  the  court  with  reference  to 
the  time  the  diagram  was  completed.  After 
further  discussion  between  counsel  and 
the  court,  a  juror  inquired  whether  they 
were  to  decicie  whether  plaintiffs  were  en- 
gaged to  flna  a  tenant  for  the  premises 
according  to  the  original  plan  or  according 
to  Exhibit  8,  and  stated  that  the  question 
was  asked  to  satisfy  the  minds  of  the  jurors 
whether  Exhibit  8  was  the  original  plan. 
Id  reply  to  this  the  court  stated  that  it  was 
not.  After  still  further  discussion  between 
the  court  and  counsel,  a  juror  stated  inter- 
rogatively, ''  You  have  charged  us  as  a  p<xii- 
tive  fact  that  the  check  was  not  offered  in 
consideration  of  Exhibit  8,''  to  which  the 
court  replied  that  the  president  of  the  de- 
fendant testified  that  he  did  not  know  **  at 
what  conversation  that  took  place.''  After 
still  further  discussion  between  the  court, 
counsel  and  a  juror  concerning  this  Exhibit 
8  and  the  time  the  money  was  offered  to 
bind  the  bargain  —  which  concededly  was 
October  third— counsel  for  the  pU&fntiffs, 
apparently  addressing  the  court,  said:  '*  Mr. 
McOreerv  testified  that  at  that  time,  on 
October  8rd,  when  the  rent  was  exactly  fixed, 
it  was  known  how  much  of  the  property 
would  be  taken."  Whereupon  the  court  saia: 
**  I  will  state  to  the  jury  that  on  October  8rd 
there  is  no  evidence  showing  that  the  plans 
and  specifications  known  as  Exhibit  8  were 
submitted  to  Mr.  McCreery,"  to  which  coun- 
sel for  the  plaintiffs  duly  excepted.  This 
was  the  last  instruction  given  by  the  court 
before  the  rendition  of  the  verdict.  The 
statement  thus  last  made  by  counsel  for  the 
plaintiffs  is  in  accordance  with  the  testimony 
of  Mr.  McCreery,  and  was  evidently  made 
with  a  view  to  having  the  jury  so  instructed. 
It  is  manifest  that  the  jury  were  misled  by 
the  importance  attached  to  Exhibit  8  by  the 

'  court.  There  was  evidence  tending  to  show 
that  Exhibit  8  was  before  the  parties  on 
October  third,  but,  as  already  observed,  it 
was  not  important.  The  important  thing 
was  that  the  minds  of  the  parties  had  met 
upon  the  space,  the  terms  and  the  rent 
and  the  time  of  payment,  and  that  occurred 
on  October  third,  when  the  check  was  ten- 
dered. For  these  reasons  I  dissent  from  the 
affirmance  of  the  judgment  and  order. 

Knickerbocker  Investment  Company,  Re- 
spondent, V.  Foster  M.  Voorhees  and  Others, 
Individually  and  as  Voting  Trustees  of  the 
Stock  in  the  Bankers'  Life  Insurance  Com- 
pany, Appellants,  Impleaded  with  the  Bank- 
ers' Life  Insurance  Oompany.—  Appeal  from 


order  denying  motion  for  reargument 
dismissed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Louis  Lues,  Relator,  v.  William  McAdoo,  aa 
Commissioner  of  the  Police  Department  of 
the  City  of  New  York,  Respondent— Writ 
dismissed  and  proceedings  affirmed,  with 
costs.    No  opinion. 

William  Dougherty,  Appellant,  v.  Northern 
Pacific  Railway  Company,  Respondent,— 
Judgment  affirmed,  with  costs.    No  opiuion. 

Ezekiel  Fixman,  Respondent,  v.  Harry  L. 
Toplitz,  Appellant.— Judgment  and  order 
afflrmed,  with  costs.     No  opinion. 

Esther  Isenberg.  Appellant,  v.  Samuel  Makran- 
sky.  R«spouaent,— Judgment  affirmed,  with 
costs.     No  opinion. 

Charles  31.  (John f eld.  Respondent,  v,  Leon 
Tanenbaum,  Appellant. —  Judgment  af- 
firmed, with  costs,  on  the  authority  of  Cohn- 
feld  V,  Tanenbaum  (176  N.  Y.  126).  Van 
Brunt,  P.  J.,  dissenting. 

Stanislas  Dubue,  Respondent,  v.  Lazell,  Dalley 
&  Company,  Appellant.— Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Van 
Brunt,  P.  J.,  dissentinsr. 

Frank  C.  Clark,  Appellant,  v.  Metropolitan 
Street  Railway  C<impany,  Respondent.— 
Judgment  and  order  affirmed,  with  costs,  on 
the  opinion  in  Clark  v.  Metropolitan  Street 
R,  Co.  (68  A  pp.  Div.  49).  O'Brien  and 
Hatch,  JJ,.  dissenting. 

Mary  I.  Smiih  and  Ethel  Van  Bergen,  Appel- 
lants, V.  Mary  M.  Irvlu,  Individually  and  as 
Surviving  Executrix  of  Richard  Inrin,  Jr  . 
Respondent,  Irnpleadeti  with  Others.—  Order 
affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

William  C.  Lesster,  Appellant,  ▼.  Columbia 
Storage  Warehouses,  Respondent—  Order 
affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

In  the  Matter  of  Herman  H.  Jantzen,  De- 
ceased.—Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

Thaddeus  S.  C.  Lowe,  Appellant,  v.  George 
Crocker,  Respondent.—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

Samuel  I.  Hart,  Respondent,  t.  Hannah  Baas 
and  Others,  Defendants.  Wertheimer  & 
Duffy,  Attorneys,  Appellants.— Order  af- 
firmed, with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Mary  O'Neill,  Respondent,  v.  The  Citir  of 
New  York,  Appellant.— Judgment  and  or- 
der affirmed,  with  costs.  No  opinion. 
McLaughlin  and  Laughlin,  JJ.,  dissenting. 

Emma  R.  L.  Seilliere,  Respondent,  v.  Leon  O. 
Bailey,  Defendant,  Impleaded  with  John 
Feirce  and  Others,  Appellants.- Judgment 
affirmed,  with  costs.    No  opinion. 

Louis  H.  Gein,  Respondent,  t.  William  Mc- 
Carty  Little,  Appellant,  Impleaded  wirh 
John  B.  Farrington.— Judgment  affirmed, 
with  costs.    No  opi n ion . 

John  Wanamaker  and  Others,  Appellants,  v. 
Robert  H.  Megraw.  Respondent—Judgment 
affirmed,  with  costs.    No  opinion. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Account  of  Proceedings  of  Vincent  C. 
King,  Jr.,  and  Anna  Louise  King,  as  Trus- 
tees under  the  Last  Will  and  Testament  of 
Vincent  C.  King,  Deceased,  Appellants. 
Mamie  K.  Smith  and  Hattie  K.  Hilton,  Re- 
spondents.—Decree  affirmed,  with  costs. 
No  opinion. 

Robert  Judson  Kenworthy,  as  Executor  and 
Trustee  under  the  Last  will  and  Testament 
of  Annie  L.  Dyer,  Deceased.  Respondent,  v. 
Harry  L.  Dyer  and  George  C.  Dyer,  Appel- 
hints,  Impleaded  with  Catharina  Kenworthy 
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and  Others,  Raspoodeats.—  Appeal  from  de- 
cisioa  dismissed.— Judgment  afllrmed,  with 
costs.    No  opinion. 

Harry  Kraus  and  Joseph  Uilman,  as  Surviving 
Executors,  etc,  of  uenrv  P.  Sondheim,  De- 
ceased, Respondents,  ▼.  Nella  Sondheim,  as 
Executrix,  etc.,  of  Samuel  Sondheim,  De- 
ceased Appellant.— Judgment  affirmed, 
with  costs.    No  opinion 

Joseph  Shoenblum,  Respondent,  v.  The  City  of 
New  York,  Appellant.— Judgment  and  order 
reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event,  unless  plaintiff  stipu- 
lates to  reduce  judgment  as  entered,  includ- 
ing costs,  etc.,  to  the  sum  of  92,294.82;  in 
which  event  the  judgment  as  so  modified 
and  order  affirmed,  without  costs.  No 
opinion. 

Charles  D.  IngersoU  and  Others,  Respondents, 
V.  Robert  Weld,  Appellant,  Impleaded  with 
James  W.  Cunningham  and  Others,  Re- 
spondents.— Motion  denied. 

Charles  D.  Ingersoll  and  Others,  Respondents, 
▼.  Robert  weld.  Appellant;  James  W.  Cun- 
ningham and  Others,  Respondents.- Motion 
denied. 

John  R.  Piatt,  Respondent,  v.  Hannah  Elias, 
Appellant.  Impleaded  with  Others.—  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opini<Ai. 

In  the  Matter  of  Riverside  Park.— Order  af- 
firmed, with  costs.    No  opinion. 

Beniamin  Nicoll  and  Emma  J.  Richardson,  as 
Administrators  with  the  Will  Annexed,  etc.. 
of  Joseph  ^chardson.  Deceased,  Appellants, 
▼.  De  Witt  C.  Blair  and  Others,  Partners 
Doing  Business  under  the  Firm  Name  of 
*' Blair  &  Co.,**  Respondents,  Impleaded 
with  Dellaripha  G.  Ricnardson  and  Rose  H. 
Richardsou.  as  Ancillary  Executrix  of 
George  Ricnardson,  Deceased,  Appellants, 
and  Emma  J.  Richardson,  Individually, 
Defendant.— Judgment  affirmed,  with  costs. 
No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Patrick  H.  O^Connor,  Appellant,  v  John  F. 
Aheam,  as  President  of  the  Borough  of 
Manhattan.  Respondent.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

The  City  of  Now  York,  Respondent,  v.  Charles 
P.  Holzderber,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Thomas  F.  McAvoy,  Respondent,  v.  Press 
Publishing  Company,  Appellant.  —  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments    No  opinion. 

American  Trading  Company,  Respondent,  v. 
Alanson  3.  Hall  and  Others,  Appellants.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

George  Flett,  as  Administrator,  etc..  of  James 
Flett,  Deceased,  Respondent,  v.  Alexander 
Dixon  and  George  Tumbull,  Doing  Business 
under  the  Firm  Name  and  Style  of  Dixon  & 
Tumbull,  Appellants.—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

Alter  Kushes  ▼.  Isidore  Qinsburg.— Motion 
denied. 

Asher  Green  t.  Andrew  J.  Davles.— Motion 
granted. 

Crocker-Wheeler  Company  v.  Varick  Realty 
Company  and  Another.  —  Motion  granted. 

Edward  Simons  t.  Frederick  C.  Zobel.— Mo- 
tion granted  so  far  as  to  dismiss  appeal, 
with  ten  dollars  costs. 

Lucy  E.  W.  Wilson  v.  William  Franklin  and 
Another.—  Motion  granted  so  far  as  to  dis- 
miss appeal,  with  ten  dollars  costs. 


William  T.  Hof  nagle  v.  Peter  Schaeffler  and 
Another.—  Motion  granted  so  far  as  to  dis- 
miss appaal,  with  ten  dollars  costs. 

Maggie  Cordono  v.  Pierre  Aguado.— Motion 

5 ranted  so  far  as  to  dismiss  appeal,  with  ten 
oliars  costs. 
Otto  Floersheim  v.  Musical  Courier  Company. 

—  Motion  denied  on  payment  of  twenty  dol« 
lars  costs.    See  memorandum. 

Mary  J.  EUtger  v.  Dry  Dock,  East  Broadway 

and  Battery   Railway  Company.  — Motion 

denied,  with  ten  dollars  costs. 
TiUie  Kirman  v.  Sun  Printing  and  Publishing 

Company.—  Motion  denied,  with  ten  dollars 

costs. 
Alicia  C.  Tripp  v.  Seaboard  Air  Line  Railway. 

—  Motion  denied,  with  ten  dollars  costs. 
Wood  &  Sdlick  V.  Grace  H.  Ellsworth.—  Mo- 
tion denied,  with  ten  dollars  costs. 

Jacob  Goldberg  v.  Interurban  Street  Railway 
Company.—  Motion  denied,  with  ten  dollars 
costs. 

Henry  Goodman  v.  Woods  Motor  Vehicle  Com- 
pany.- Motion  granted. 

August  Schieck  v.  Annie  Don ohue.— Motion 
denied  on  payment  of  twenty  dollars 
costs. 

In  the  Matter  of  Jacob  M.  Bimbaum.— Motion 
granted. 

In  the  Matter  of  Alexander  E.  Orr  and  Others. 

—  Application  granted. 

Johannah  Gadski-Tauscher  v.  American 
Surety  Company.— Motion  denied.  Memo- 
randum per  curiam. 

Lorenz  Reich,  Respondent,  v.  Eva  S.  Cochran 
and  Others,  as  Executors  and  Trustees,  etc.. 
of  William  F  Cochran,  Deceased,  Appellants, 

—  Judgment  reversed,  new  trial  ordered, 
costs  to  appellant  to  abide  event.  Opinion  * 
by  Hatch,  J.    (O'Brien,  J.,  dissented.) 

Lorenz  Reich,  Appellant,  v.  Eva  S.  Cochran 
and  Others,  as  Executors  and  Trustees, 
etc.,  of  William  F.  Cochran,  Deceased,  Re- 
spondents.— Judgment  affirmed,  with  costs. 
Opinion*  by  Hatch,  J.  (O'Brien,  J.,  dis- 
sented.) 

Jacob  Wicks,  Jr.,  Appellant,  v.  London  and 
Lancashire  Fire  Insurance  Ck>mpany,  Re- 
spondent—Judgment ordered  for  plaintiff 
as  directed  in  opinion,  with  costs.  Opinion* 
by  Ingraham,  J. 

Jacob  wicks,  Jr.,  Respondent,  v.  London  and 
Lancashire  Fire  Insurance  Company,  Ap- 
pellant.—Judgment  affirmed,  with  costs. 
Opinion*  by  Ingraham,  J. 

Harry  T.  Gause  v.  Commonwealth  Trust  Com- 
pany.— Motion  denied,  with  ten  dollars  costs. 

Carlton  B.  Pierce  v.  James  M.  Newlin.  — 
Motion  denied,  with  ten  dollars  costs. 

Harry  Rosen  v.  John  R.  Voorhis  and  Others.— 
Motion  denied,  with  ten  dollars  costs. 

Rudolph  M.  Haanv.  Sarah  E.  Fox.— Motion 
denied,  with  ten  dollars  costs. 

James  Kane  v.  Metropolitan  Street  Railway 
Company.—  Motion  denied,  with  ten  dollars 
costs. 

Elizabeth  Oirmichael  v.  John  Hancock  Mutual 
Insurance  Company.- Motion  denied,  with 
ten  dollars  costs. 

Charles  L.  Bemheim  v.  Godfrey  Bloch.— Motion 
denied,  with  ten  dollars  costs. 

William  H.  Rupert  v.  Ella  G.  Lee.— Motion 
denied. 

Louis  Goldstein  v.  Lena  Michelson  and  Others. 

—  Motion  granted  upon  appellant  stipulat- 
ing that  upon  affirmance  judgment  absolute 
shall  be  rendered  against  nim. 

Susan    Mount  v.  Daniel  S.   Tuttle.— Motion 

denied,  with  ten  dollars  costs. 
Rose  Lish  v.  Benjamin  H.  Strauss.—  Motion 

denied. 


*  Withheld  from  publication  by  direction  of  the  court. 
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Lee  Frank  y.   Mercantile  National  Bank.— 

Motion  for  leave  to  go  to  the  Oourt  of 

Appeals  granted. 
Mary  E.  OooUdge  ▼.  City  of  New  York.— Motion 

denied,  with  ten  dollars  ooste. 
Mary  F.  Jackaon  v.  William  H.  Jackson.— 

Motion  denied,  with  ten  dollars  costs. 
Annie  Finn  v.  Manhattan  Railway  Company. 

—  Motion  denied  with  ten  dollars  costs. 
GotUieb    Trefflns^er   v.   M.   Oroh's    Sons.  — 

Motion  denied,  with  ten  dollars  costs. 

Harry  Silverman  v.  The  State  Bank.— Motion 
granted  so  far  as  to  dismiss  appeal,  with 
ten  dollars  costs. 

Twelfth  Ward  Bank  v.  H.  Zeltner  Brewing 
Company.—  Motion  granted  so  far  as  to  dis- 
miss appeal,  with  ten  dollars  costs. 

Richard  J.  Levy  v.  Ledyard  Avery  and  An- 
other. —Motion  denied,  with  ten  dollars  costs. 

Mathew  Hilgert  v.  Archibald  P.  Black.— 
Motion  denied,  with  ten  dollars  costs. 

Grant  C.  Fox  v.  William  Erbe  and  Another.— 
Motion  granted.    See  memorandum. 

The  Peome  of  the  State  of  New  York  ez  rel. 
James  E.  Dillon,  Relator,  v.  William  McAdoo, 
Police  Commissioner  of  the  Police  Depart- 
ment of  the  City  of  New  York,  Respondent. 

—  Writ  dismissed  and  proceedings  affirmed, 
with  costs.    No  opinion. 

The  People  of  the  state  of  New  York  ez  rel. 
Michael  0*Sullivan,  Relator,  v.  James  L. 
Wells  and  Others,  as  Commissioners  of  Taxes 
and  Assessments  of  the  City  of  New  York, 
Respondents.  —  Writ  dismissed  and  proceed- 
ings affirmed,  with  costs.    No  opinion. 

M.  Jay  Sage,  Respondent,  v.  Barber  Asphalt 
Paving  Company,  Appellant.  —  Judgment 
affirmed,  with  costs.    No  opinion. 

August?,  Rork,  Plaintiff,  v.  The  City  of  New 
York,  Defendant.—  Exceptions  overruled 
iind  judgment  ordered  dismissing  com- 
plaint, with  costs.    No  opinion. 

Eugene  E.  HInkle  and  Terry  Hinkle,  Respond- 
ents, V.  Jacob  A.  Zimmerman,  Appellant.— 
Appeal  from  decision  dismissed,  with  costs. 
Judgment  affirmed,  with  costs.   No  opinion. 

In  the  Matter  of  Potter  Palmer,  Deceased.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Thomas  N.  McCauley,  Appellant,  v.  Inter- 
national Mercantile  Agency,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Anna  V.  Young,  Respondent,  v.  William  W. 
Young,  Appellant.-  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion. 

Grace  T.  Mowbray,  Respondent,  v.  Samuel 
H.  Mowbray,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Charles  McOarragher,  by  Anna  J.  McOar- 
ragher,  his  Guardian  ad  Litem,  Respondent, 
V.  Arthur  B.  Proal,  Appellant.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

In  the  Matter  of  the  Application  of  Benjamin 
Blum,  Appellant,  to  Be  Allowed  to  Intervene 
in  an  Action  Now  Pending  in  This  Court  in 
which  Mary  T.  Bunnell,  as  Executrix,  eto^, 
of  Jesse  H.  Bunnell,  Deceased,  Is  Plaintiff 
and  Gertrude  B.  Wise,  Individually  and  as 


!  Administratrix,  etc.,  of  Albert  J.  Wise.  De- 
ceased, Is  Defendant.  Mary  T.  Bunnell,  as 
Executrix,  etc.,  of  Jesse  H.  Bunnell,  De- 
ceased, and  Gertrude  B.  Wise,  as  Adminis- 
tratrix, etc.,  of  Albert  J.  Wise,  Deceased, 
Respondents.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.    No  opinion. 

Edwin  Blum,  on  Behalf  of  Himself  and  all 
Other  Stockholders  of  the  DlstUllng  Com- 
pany of  America  Similarly  Situated.  Re- 
spondent, V.  Harry  Payne  Whitney,  as  Ex- 
ecutor, etc.,  of  William  C.  Whitney,  De- 
ceased, and  Others,  Appellants,  Impleaded  . 
with  Others.—  Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.    No  opinion. 

Morris  D.  Schtndler,  Appellant,  ▼.  &nco  de 
Londres  y  Mexico  (Bank  of  London  and 
Mexico),  Respondent.—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

BIddle  Purchasing  Company,  Respondent,  ▼. 
Valentine  P.  Snyder  and  Morris  H.  Smlth« 
Individually  and  as  Committee  of  the  Cred- 
itors of  the  Archer  and  Pancoast  Company, 
Appellants.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.    No  opinion. 

Luke  J.  Finn,  and  Others,  Appellants,  v.  Wil- 
liam L.  Brown,  Respondent.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Harris  M.  Cohen,  Appellant,  v.  Solomon 
Urbach  and  William  Horowitz.  Respondents. 
—Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Levi  L.  Whitney,  Respondent,  v.  Thomas  E. 
Ward  and  Althea  Rudd.   Defendants,  Im- 

8 leaded  with  Alfred  Carr,  Appellant.— 
rder  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

John  Holahan,  Respondent,  v.  Samuel  Levy, 
Appellant.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.    No  opinion. 

Edward  A.  Raymond  v.  Pennsylvania  Rail- 
road Company.— Motion  denied,  with  ten 
dollars  costs. 

In  the  Matter  of  Francis  J.  Nekarda.—  Motion 
for  order  to  show  cause  granted. 

John  A.  Pray  v.  Louis  L.  Todd,  Impleaded.— 
Motion  dismissed. 

Thomas  L.  Reynolds  v.  Ruth  Britton,  Execu- 
trix.—Motion  denied,  with  ten  dollars  costs. 

Margaret  Pendergast  v.  Ellen  Moran,  as  Ad- 
ministratrix.— Motion  granted  so  far  as  to 
dismiss  appeal,  with  ten  dollars  costs. 

Louis  G.  Tiffany  v.  Annie  G.  Mitchell.—  Motion 
granted  so  far  as  to  dismiss  appeal,  with  tea 
dollars  costs. 

Jacob  Nestler  v.  Germania  Fire  Insurance 
Company.— Motion  denied,  with  ten  dollars 
costs. 

Forty-second  Street,  etc..  Railroad  Company 
V.  Jacob  A.  Cantor,  ad  President,  etc.—  Mo- 
tion denied. 

James  E.  Quigley  v.  Bernard  Naughton  and 
Another.— Motion  denied,  with  ten  dollars 
costs. 

Barbara  Mix,  as  Administratrix,  v.  Hamburg- 
American  Packet  Company.— Motion  de- 
nied, with  ten  dollars  costs. 

Mary  Somers  v.  John  Jacobs  and  Others.^ 
Motion  granted. 


Second  Department,  February,  1905. 


Uary  J,  Wlllets,  Respondent,  v.  Louis  Curth, 
Jr.,  and  Others,  Appellants.—  Judgment  and 
order  reversed  and  new  trial  gpranted,  costs 
to  abide  the  event,  unless  within  twenty  days 

Slain  tiff  stipulate  to  reduce  the  recovery  of 
amages  to  the  sum  of  9900,  in  which  case 
the  judgment  as  modified  is  affirmed,  with- 
out costs  of  this  appeal  to  either  party.— 


Appeal  by  the  defendants  from  a  judgment 
or  the  Supreme  Court,  entered  in  the  office 
of  the  clerk  of  Kings  county  on  the  20th 
day  of  December,  1901,  upon  a  verdict  In 
favor  of  the  plaintiff,  and  also  from  an  order 
denving  the  defendants'  motion  for  a  new 
trial,  entered  In  the  same  office  on  the  96th 
day  of  December,  1901.— 
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WiLLARD  BARTLvrr,  J. :  nUs  l8  an  action  to 
recover  damages  for  (he  oonycrrion  of  a 
large  number  of  articles  of  household  fur- 
niture. The  plaintiff  proved  enough  to  es- 
tablish the  alleged  oouTersion,  but  it  is 
quite  clear  that  the  amount  ($600)  awarded 
to  her  by  the  jury  was  excesuve.  Only  two 
witnesses  were  examined  by  the  plainuff  as 
to  the  value  of  the  furniture.  The  first  was 
(he  plaintiff  herself,  who  testified  specifi- 
cally to  the  purchase  price  of  each  article, 
making  the  total  cost  of  the  furniture  when 
new  91,129.06:  the  other  witness  was  an 
auctioneer  who  had  been  engaged  for  four- 
teen years  in  buying  and  selling  second- 
hand furniture,  and  who  testified  as  an  ex- 
pert in  great  detail  to  the  value  of  each 
article  alletged  to  have  been  converted,  his 
valuation  m  each  instance  relating  to  the 
time  of  the  conversion  or  trial.  The  sum  of 
the  values  given  by  this  expert  witness,  ac- 
cording to  my  computation,  is  $216.60.  In 
his  estimate  he  appears  to  have  taken  into 
consideration  the  length  of  time  during 
which  the  several  articles  had  been  used  so 
far  as  that  could  be  discovered  from  the  tes- 
timony of  the  plaintiff  herself.  The  plaintiff 
was  recalled  and  gave  additional  testimony 
showing  that  the  use  in  many  instances  had 
not  extended  over  so  many  years  as  had 
been  assumed  by  the  expert,  xfevertheless, 
taking  her  testimony  and  his  together,  I 
think  it  is  quite  clear  that  the  award  of  $600 
was  twice  as  large  as  could  be  justified  by 
the  evidence.  The  verdict  is  so  plainly  ex- 
cessive that  a  new  trial  ought  to  be  ordered, 
unless  the  plaintiff  will  stipulate  to  reduce 
the  damages  to  $800.     In  that  event,  the 

Judgment  should  be  affirmed,  without  costs, 
lirschberg,  P.  J.,  Woodward'  and  Jenks, 
J  J.,  concurred;  Hooker,  J.,  voted  for 
affirmance. 

Thomas  Francis  Loughlin,  Jr.,  an  Infant,  by 
Thomas  Francis  Loughlin,  his  Guardian  ad 
Litem.  Respondent,  v.  Daniel  S.  Brassil, 
Appellant.  —  Judgment  and  order  unani- 
mously affirmed,  with  costs.  No  opinion. 
Present  —  Hirschberg,  P.  J.,  Woodward, 
Jenks  and  Hooker.  JJ. 

Herman  Hecht,  Appeilant,  v.  Peter  Reibling. 
Respondent.— Judgment  of  the  Municipal 
Court  affirmed,  with  costs.  No  opinion. 
Hirschberg,  P.  J.,  Bartlett,  Woodward  and 
Jenks,  JJ.,  concurred;  Hooker,  J.,  not 
voting. 

In  the  Matter  of  the  Application  of  the  Brook- 
lyn, Queens  County  and  Suburban  Railroad 
Company  for  a  writ  of  Mandamus,  etc.— 
Reargument  ordered  for  March  6,  IOOd,  upon 
the  question  whether  section  90  of  the  Rail- 
road Law*  does  not  now  provide  the  sole 
limit  of  time  for  construction  imposed  by 
that  statute  upon  street  surface  railroads, 
and  does  not  operate  to  exclude  them  from 
the  purview  of  section  5  of  the  same  statute,  t 
Present—  Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward and  Jenks,  JJ. 

Siegfried  Glass,  Agent,  etc..  Respondent,  v. 
Samuel  Penn,  Appellant.—  Final  order  of  the 
Municipal  Court  affirmed,  with  cosU.  No 
opinion.  Hirschberg,  P.  J.,  Bartlett,  Wood-, 
ward  and  Jenks,  JJ.,  concurred ;  Hooker, 
J.,  not  voting. 

B.  Anna  Purdy,  Appellant,  v.  G.  De  Witt 
Clocke  and  T.  Emory  Ciocke,  Composing 
the  Firm  of  Clocke  &  Clocke.  Respondents. 
—  Judgment  affirmed,  with  costs.  No 
opinion.  Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward and  Jenks,  JJ.,  concurred. 

Robert  Bagnell,  Respondent,  v.  Grace  B. 
Feagles,    Appellant.  —  Interlocutory   judg- 


l  ment  affirmed,  with  costs.  No  opinion. 
Hirschbera;,  P.  J.,  Bartlet* ,  Woodward  and 
Jenks,  JJ.,  concurred;  Hooker,  J.,  not 
voting. 

Bridget  Gorman,  as  Administratrix,  etc.,  of 
Frank  Gorman,  Deceased,  Respondent,  v. 
Edward  F.  Mllliken  and  Foster  Milliken, 
Transacting  Business  under  the  Firm  Name 
of  Miliiken  Bros.,  AppelUnts.—  Order  grant- 
ing new  trial  affirmed,  with  costs.  No 
opinion.  Hirschber^p,  P.  J.,  Bartlett,  Wood- 
ward and  Jenks,  J  J.,  concurred;  Hooker, 
J.,  not  voting. 

George  D.  Glass  and  Others.  Appellants,  v.  Cor- 
nelius J.  Morris  and  Others.  Respondents. 
Impleaded  with  George  Martin  and  Others. 

*  —Judgment  affirmed,  with  costs.  No 
opinion.  Hirschberg.  P.  J.,  Bartlett,  Wood- 
ward, Jenks  and  Hooker.  JJ.,  concurred. 

George  8.  Wright,  Appellant,  v.  Balthasar 
Maerkle  and  Catherine  Merkle,  Respond- 
ents.—Judgment  of  the  Municipal  Court 
affirmed,  with  costs.*  No  opinion.  Hirsch- 
berg, P.  J.,  Bartlett,  Woodward  and  Jenks, 
JJ.,  concurred;  Hooker,  J.,  not  voting. 

Rosa  North,  Respondent,  v.  Samuel  North, 
Appellant.— Orders  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion. 
Hirschberg,  P.  J.,  Bartlett,  Woodward  and 
Jenks,  JJ..  concurred;  Hooker,  J.,  not  voting. 

Frank  Redlger,  as  Administrator,  etc.,  of 
leader  Bjemacski,  Deceased,  Appellant,  v. 
The  Cord  Meyer  Company,  Respondent.— 
Judgment  affirmed,  with  costs.  No  opinion. 
Bartlett,  Jenks,  Rich  and  Miller,  JJ.,  con- 
curred; Hooker,  J.,  dissented. 

Daniel  J.  Early,  as  Trustee  in  Bankruptcy  of 
the  Estate  of  William  H.  Bard,  Respondent, 
V.  William  H.  Bard  and  Others,  Appellants. 
—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Hirschberg, 
P.  J.,  Woodward,  Jenks,  Rich  and  Miller, 
JJ.,  concurred. 

In  the  Matter  of  the  Application  of  Frederic 
White  Shepard,  AppeUant,  for  a  Writ  of 
Mandamus  against  John  T.  Oakley,  as  Com- 
missioner, etc..  Respondent.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Hirschberg,  P.  J., 
Woodward,  Jenks,  Rich  and  Miller,  J  J., 
concurred. 

Moses  May,  Respondent,  ▼.  Louis  M.  Jones 
and  Thomas  W.  Jones,  Appellants.— Judg- 
ment and  order  affirmed,  with  costs.  No 
opinion.  Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward and  Miller,  JJ.,  concurred;  Hooker,  J., 
not  voting. 

In  the  Matter  of  the  Accounting  of  Ella  S. 
Thompson,  as  Sole  Executrix  under  the  Last 
Will  and  Testament  of  Francis  A.  Thompson, 
Deceased,  Appellant;  Charles  A.  Bryan,  Re- 
spondent.—Decree  of  the  Surrogate's  Court 
of  Kings  county  affirmed,  with  costs.  No 
opinion.  Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward and  Miller,  J  J.,  concurred;  Hooker,  J., 
not  voting. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  Hannah  M.  Corbtn  and 
Others,  as  Executors,  etc.,  of  Austin  Corbin, 
Late  of  the  County  of  Suffolk,  Deceased.— 
Motion  to  resettle  order  granted.  Present  — 
Hirschberg,  P.  J.,  Bartlett,  Woodward  and 
Jenks,  JJ. 

In  the  Matter  of  the  Application  of  Eugene  H. 
Brock  for  Admission  to  the  Bar.—  Applica- 
tion granted.  Present-  Hirschberg,  P.  J., 
Bartlett,  Woodward  and  Jenks,  J  J. 

In  the  Matter  of  James  G.  Tlghe,  City  Magis- 
trate.—Motion  granted  and  order  signed.- 
Present  — Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward and  Jenks,  JJ. 


•  See  Laws  of  1800,  chap.  56ft,  1 00,  as  amd.  b^  Laws  of  1008,  chap.  900.—  [Rbp. 
t  Amended  by  Laws  of  1001,  chap.  606.—  [Rap. 
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Emeline  Jimeson,  Respondent,  ▼.  Adelaide 
Pierce,  Appellant,  Impleaded  with  Others. 
—  Judgment  affirmed,  with  costs.— Appeal 
from  a  judgment  of  the  Supreme  Court, 
entered  in  Eaie  county,  December  8,  1908, 
upon  a  decision  of  the  court  after  a  trial  at 
Special  Term.~ 

wiLUAHB,  J.  The  judgment  aKouid  be  af- 
firmed^ with  coats.  Tfie  same  action  has 
once  been  in  this  court  upon  demurrer  to 
the  complaint  (78  App.  Dir.  9),  and  ic  was 
held  the  complaint  stated  a  good  cause  of 
action.  Issue  was  thereupon  joined  by  the 
service  of  an  answer,  and  a  trial  was  subse- 

auentlv  bad,  resulting  in  a  judgment  against 
lie  defendant  Adelaide  Pierce,  from  which 
this  appeal  is  taken.  The  action  was  brought 
under  section  68  of  the  Indian  Law  (Laws  of 
18B2,  chap.  879,  as  amd.  by  Laws  of  1898,  chap. 
289,  and  Laws  of  1900,  chap.  868)  to  recover 
possession  of  real  property  on  the  Gattarau- 

J:us  Indian  Reservation,  and  to  enforce  a 
udgment  of  the  Peacemaker's  Court  of  such 
reservation.  So  far  as  the  questions  of  law 
were  determined  when  the  case  was  here 
before  they  need  not  be  reconsidered  now. 
We  then  said  at  the  conclusion  of  our  opin- 
ion that,  *'  upon  the  trial  of  the  action,  the 
facts  with  reference  to  the  acquiring  of  the 
title  in  fee  by  the  deceased  and  the  partition 
thereof  after  his  death,  will  have  to  be 
proved  in  order  to  maintain  the  action. ^^ 
The  facts  found  by  the  court  and  made  a 
basis  of  the  judgment  are  briefly  as  follows: 
All  the  parties  to  the  action  are  Seneca  In- 
dians. The  plaintiff  is  the  widow  of  Thomas 
Jemlson,  deceased,  and  is  sixty-six  years 
old.  Deceased  was  a  Seneca  Indian  and  died 
on  the  Cattaraugus  Reaervatlon  December 
16, 1890,  and  had  been  married  to  pUUntiff 
thirty-flve  years  before.  Prior  to  his  death 
he  and  plaintiff  had  for  some  years  been  in 
possession  of  a  farm  on  the  reservation  of 
108.74  acres,  which  had  been  set  apart  and 
separately  occupied  by  him,  and  improved 
by  clearing  the  forest  and  reducing  it  to  cul- 
tivation. The  improvements  included  a 
house,  bam,  granary  and  other  outbuUd- 
ings,  orchards,  fences,  meadows  and  culti- 
vated fields.  The  deceased  left  at  his  death 
five  children  by  a  former  marriage,  Adelaide 
(defendant).  Eli,  Orrel,  Page  and  Anthony, 
and  four  children  by  his  marriage  with 
plaintiff,  Thomas,  Hattie,  Julia  and  Israel. 
March  28, 1894,  Page,  one  of  the  older  chil- 
dren, made  an  application  to  the  Peace- 
maker's Court  of  the  reservation  for  the 
appointment  of  commissioners  to  partition 
the  farm  left  by  deceased,  and  that  court 
issued  a  summons  for  the  parties  to  appear 
March  81, 1894.  On  that  day  aU  the  parties 
appeared  In  person  or  by  counsel.  Proofs 
were  made  as  to  advancements  made  by 
deceased  to  some  of  the  parties  and  as  to  the 
relative  rights  of  the  partiea  The  court 
thereupon  rendered  judgment,  settling  the 
rights  of  the  parties  and  directing  partition 
of  the  farm.  April  8,  1884.  an  appeal  was 
taken  from  the  action  of  the  Peacemaker's 
Court  to  the  C%>uncil  of  the  Seneca  Nation, 
and  April  10, 1896,  the  action  of  the  Peace- 
maker's Court  was  affirmed  and  defendant 
Adelaide  had  notice  of  the  affirmance.  No 
other  appeal  was  taken  thereafter.  April 
86, 1896,  tne  Peacemaker's  Court  appointed 
three  commissioners  to  make  the  partition. 
They  took  the  oath  of  office  and  partitioned 
the  farm  among  the  heirs  of  deceased,  set- 


ting apart  to  the  widow,  this  plaintiff,  nine 
and  ninety-seven  one-hundredtns  acres,  with 
the  improvements  thereon.  The  report  of  the 
oommfssioners  was  made,  and  June  11,  I8O61. 
was  confirmed  by  the  Peacemaker's  Court, 
and  the  court  decreed  that  the  plaintiff, 
widow  of  deceased,  should  take,  hold  and  use 
the  property  set  apart  to  her  during  her 
natural  life,  and  the  marshal  of  the  Seneca 
Nation  was  directed  to  put  her  In  posscssioD. 
Durine  the  pendency  of  the  proceeding  the 
defencumts  entered  into  possession  of  the 
property  set  apart  to  the  plaintiff  and  re- 
sisted the  execution  of  the  decree.  May  2, 
1908,  Page  Jemison  was  served  with  a  notice 
to  appear  before  the  Council  of  the  Seneca 
Nation  in  the  partition  matter  on  May  S,  190B, 
and  on  the  latter  day  such  council  adopted  a 
resolution  in  form  directing  a  new  trial  of 
the  matter  before  the  Pea<xmaker's  Court, 
but  the  plaintiff  here  had  no  notice  of  that 
proceeding.  This  action  had  then  beea 
commenced  July  17,  1901.  The  defendania 
Ira  and  Gideon  were  not  parties  to  the  parti- 
tion proceedings.  The  defendant  Adelaide 
was  a  party  thereto  and  had  ever  since 
excluded  the  plaintiff  from  possession  of 
the  property  set  off  to  her.  Upon  these 
facts  the  court  held  that  the  partition  pro- 
oeedinss  were  heard  and  determined  accord- 
ing to  law,  and  that  the  action  of  the  council 
May  8,  1908,  was  without  jurisdiction  and 
void.  It  dismissed  the  complaint  as  to  de- 
fendants Ira  and  Gideon  and  ordei«d  judg- 
ment aarainst  Adelaide,  confirming  the  de- 
cree of  the  Peacemaker's  Court  and  directing 
the  same  to  be  carried  Into  effect,  adjudging 
the  plaintiff  entitled  to  possession  of  the 
property  set  off  to  her,  and  that  she  be  at 
once  put  into  possession  thereof  and  main- 
tained therein  during  her  natural  life  against 
the  defendant  Adelaide.  Some  objections  are 
raised  to  the  findings  of  fact,  but  a  careful 
examination  of  the  record  leads  us  to  the 
conclusion  tliat  all  the  findings  are  supported 
by  the  evidence  and  the  Inferences  uuriy  to 
be  drawn  therefrom.  The  proceedings  la 
the  Peacemaker's  Court  and  the  Council  of 
the  Seneca  Nation,  the  appellate  tribunal, 
were  proven  by  the  records.  The  proceed- 
ings were  more  or  less  informal,  and  the 
records  loosely  kept  and  preserved.  There 
was  a  decree,  however,  In  partition,  which 
was  confirmed  on  appeal.  TUs  action  is  not 
brought  to  review  the  trial  resolting  in  such 
decree,  but  to  enforce  the  decree  made,  and 
the  statute  makes  a  certified  copy  of  tlie 
decree  conclusive  evidence  of  the  right  to 
the  decree.  In  this  action  the  court  cannot 
back  of  the  decree  to  ascertain  whether 
je  plaintiff  was  ever  married  to  the  de- 
ceased; whether  the  children  by  the  first 
wife  were  entitled  to  greater  interests  in  the 
farm  partitioned  than  was  determined  by 
the  decree;  whether  the  property  partltlotted 
was  held  by  the  deceased  during  his  life  by 
such  a  title  as  gave  his  widow  dower  therein 
after  his  death.  These  and  other  questions 
suggested  by  appellant  here  were  s^Ued  by 
the  decree  made  by  the  Peacemaker's  Court 
and  confirmed  by  the  Council  of  the  Seneca 
Nation  on  appeal,  and  cannot  be  reviewed  or 
reconsidered  by  the  court  in  this  action. 
The  action  by  the  appellate  tribunal  Mmj  S. 
1908,  granting  a  new  trial  In  the  Peacemaker's 
Court  was  clearly  without  jurisdiction  and 
void  as  to  this  plaintiff,  who  had  no  notice 
thereof.    The  record  does  not  show  predssiy 
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when  this  plaintiff  became  a  party  to  the 
partittoD  proceeding.  The  decree  provided 
expresalT  for  her  dower.  She  was  interested 
in  the  decree  and  souG^ht  to  recover   the 


property  set  off  to  her  thereunder.  She  was 
snmdently  a  party  to  the  decree  to  entitle 
her  to  maintain  this  action  to  enforce  the 


same.  We  see  nothing  in  the  record  to  call 
for  a  reversal  of  this  judgment,  and.  there- 
fore, conclude  it  should  oe  affirmed,  with 
costs.    All  concurred. 

Slichael  Sullivan,  Respondent,  v.  The  City  of 
Rome,  Appellant.— Motion  for  reargument 
denied,  with  ten  dollars  costs.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals 
denied. 

In  the  Matter  of  the  Reapplicatlon  of  Edwin 
R.  Mink,  as,  etc.,  for  the  Discovery,  etc.,  of 
Personal  Property.—  Appeal  dismissed  upon 
stipulation,  without  costs  to  either  party. 

John  D.  Maclcenzie,  Respondent,  v.  City  of 
Buffalo,  Appellant.—  Appeal  dismissed  upon 
stipulation,  without  costs  to  either  party. 

Emma  A.  Pierce.  Appellant,  v.  Adelaide  O. 
Seabury  and  Another,  Reispondents.— Ap- 
peal dismissed  upon  stipulation,  with  costs 
of  the  appeal  to  the  respondents. 

J.  Frederick PennelL  as  Administrator,  etc.,  of 
Arthur  R.  Pennell,  Deceased,  Appellant,  v. 
The  Fidelity  Casualty  Company  of  New 
York,  Respondent.— Appeal  dismissed  un- 
der jg^neral  rule  80. 

The  H.  Remington  &  Son  Pulp  and  Paper 
Company,  Respondent,  v.  The  Water  Com- 
missioners of  the  City  of  Watertown,  Ap- 
pellant.— Appeal  dismissed  under  general 
rule  39. 

Charles  T.  Blansett,  Appellant,  v.  Walter  S. 
Duffy,  Respondent.- Appeal  dismissed  un- 
der general  rule  80. 

George  Koehler,  Appellant,  v.  John  McKle,  as 
Tax  Collector  for  West  Side  Sewer,  etc.. 
Respondent.— Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs. 

The  People  of  the  State  of  New  York.  Re- 
spondent, V.  George  A.  Bumap,  Appellant. 
—  Judgment  affirmed.  All  concurred,  ex- 
cept Williams  and  Hlscock,  JJ.,  who  dis- 
sented. 

Amalia  E.  Lautz  and  William  Lauts,  Re- 
spondents, ▼.  Frank  F.  Williams,  Respond- 
ent, Impleaded  with  Charles  F.  Shaw  and 
Others,  as  Executors,  etc.,  of  Edmund  R. 
Shaw,  Deceased,  Appellants.  —  Jud^^ment 
and  order  affirmed,  with  costs.  All  con- 
curred. 

Eastman  Kodak  Company,  Respondent,  v. 
Jacob  Kleinhans  and  Others,  Appellants.— 
Judgment  affirmed,  with  costs.  All  con- 
curred. 

In  the  Matter  of  the  Application  of  the  Grade 
Crossing  Commi8sIonera|,  etc.,  for  the  Ap- 
pointment of  Commissioners,  etc.  Land 
Claimed  to  Be  Owned  by  Margaret  Farrow 
and  Others.  (ProoeedlnK  No.  68.)— Judg- 
ment and  order  affirmed,  with  costs.  All 
concurred,  except  Hlscock,  J.,  not  voting. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  Thomas  McCuIlough,  Appel- 
lant—Judgment of  conviction  and  orders 
affirmed.    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
The  W.  P.  Davis  Machine  Companv.  Re- 
spondent, V.  John  C.  Cooper,  Appeflant.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbarsements.    All  concurred. 

John  Schmocker,  Appellant,  ▼.  The  Buffalo 
Dredging  Company,  Respondent.—  Judg- 
ment and  order  affirmed,  with  costs.  All 
concurred. 

William  A.  Douglas,  as  Receiver  of  the  First 
National  Bank  of  SprlngvUIe,  New  York, 
Respondent,  ▼.  Laurentine  Y.  Miller,  Ap- 
pellant, Impleaded   with  Edgar   Norton.— 


Judgment  affirmed,  with  costs,  on  opinion 
ia  Douglas  v.  Miller  {ante,  p.  04).  All 
concurred. 

Michael  J.  O'Brien,  Respondent,  v.  D.  S.  Mor- 
gan &  Company,  Appellant.— Judgment 
and  order  affirmed,  with  costs.  All 
concurred,  . 

John  Charles  Miller,  Responcrent,  v.  Seneca 
River  Power  Company,  Appellant.— Judg- 
ment modified  by  allowing  the  counterclaim 
of  twenty-seven  dollars  and  eleven  cents, 
and  as  thus  modified  affirmed,  with  costs. 
All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
Victor  Hendee,  Appellant,  v.  Michael  J. 
Zimmerman,  as  Captain  of  Police  of  the 
City  of  Rochester,  New  York,  Respondent. 
—  Order  affirmed.    All  concurred. 

Charles  R.  Northrlp,  Respondent,  v.  Henry  H. 
Healey,  Appellant.  —  Judgment  affirmed, 
with  costs.    All  concurred. 

J.  Alfred  King  and  Others,  Respondents,  Ap- 
pellants, V.  German- American  Bank  of  Buff- 
alo, Appellant,  Respondent.— Judgment  af- 
firmed, without  costs  of  this  appeal  to  either 
party.    All  concurred. 

In  the  Matter  of  the  Reprobate  of  Will  of 
Leonora  Post  Banks,  Deceased.— Motion  to 
dismiss  appeal  denied,  and  appellant  given 
permission  to  file  and  serve,  as  of  the  date 
of  the  filing  and  service  of  the  notice  of  ap- 
peal, the  necessary  undertaking,  and  it  ap- 
pearing that  the  appellant  has  filed  and 
served  such  undertaking,  duly  approved, 
the  same  may  be  deemed  a  compliance  with 
the  permission  herein  given. 

John  Murphy,  Respondent,  v.  Edward  Cuff, 
Appellant.—  Motion  for  reargument  denied. 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  granted,  this  court  certifying  that 
in  its  opinion  a  question  of  law  is  involved 
which  ought  to  be  reviewed  by  the  Court  of 
Appeals.^ 

Elme^  Lake  and  Another,  Respondents,  v. 
John  J.  Sullivan,  Appellant.— Motton  for 
stay  of  proceedings  granted,  without  costs. 

Oscar  Betsinger,  Respondent,  v.  Town  of 
Verona,  Appellant.—  Motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  denied,  with 
ten  dollars  costs. 

Mllo  Burns  v.  Old  Sterling  Iron  and  Min- 
ing Company.— Motion  to  dismiss  appeal 
granted  unless  within  twenty  days  the  ap- 
pellant procures  the  printed  papers  on  ap- 
peal to  be  filed  and  served  as  required  by 
the  rules  of  this  court  and  pays  ten  dollars 
costs  of  this  motion.  In  which  event  the 
motion  is  denied. 

Clarence  T.  Birkett  v.  James  E.  Nichols  and 
Others.— Motion  to  resettle  order  denied, 
with  ten  dollars  costs. 

James  E.  Boyd,  as  Committee,  etc.,  t.  New 
York  Central  and  Hudson  River  Railroad 
Company.— Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  denied,  with  ten  dol- 
lars costs. 

In  the  Matter  of  the  Claim  of  Margaret  E. 
Clark,  Respondent,  v.  E^state  of  John  Hyland, 
Deceased,  Appellant.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  All 
concurred. 

Henry  G.  Day,  Respondent,  v.  Charles  Barrett, 
Appellant.—  Order  affirmed,  with  ten  dollars 
costs  and  dlsburseraenls.    All  concurred. 

Elmer  L.  Hinman,  Respondent,  v.  Frederick 
O.  Clarke  and  Others,  as  Commissioners  of 
Works  of  the  City  of  Oswego,  N.  Y.,  and 
the  City  of  Oswego,  Appellants.-  Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments. Held,  that,  without  passing  upon 
the  merits,  the  Injunction,  grantea  as  a 
matter  of  discretion,  should  not  be  vacated 
pending  the  trial  of  the  aoUon.  All 
concurred. 
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Qeoeva  Mineral  Springs  Company,  limited, 
Appellant,  v.  Charles  A.  Steele  and  Others, 
Respondents,  Impleaded  with  Others.  — Or- 
der affirmed,  without  costs.  All  concurred, 
except  McLennan,  P.  J.,  who  dissented  upon 
the  ground  that  the  Justice  sitting  at  Special 
Term  was  disqualified  from  entertaining  the 
motion,  and  that  such  disqualLflcatlon  could 
not  be  waived  by  the  parties. 

Orlando  S.  Osterhout  and  Frank  S.  Cobum, 
Appellants,  v.  William  Wilev,  Respondent.— 
Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  denied,  with  ten 
dollars  costs.  All  concurred,  except  Spring 
and  Williams,  JJ.,  who  dissented  upon  the 
ground  that  no  reason  Is  shown  upon  this 
appeal  for  interfering  with  the  discretion 
exetoised  by  the  learned  trial  justice. 

Abraham  Rosenbloom,  Appellant,  v.  Frazier 
M.  Dolbeer  and  Oeorge  F.  Secor,  Respond- 
ents.—Judgment  .  modified  by  inserting 
therein  a  direction  for  a  nonsuit  of  plain- 
tiff *^b  cause  of  action,  except  as  to  the  item 
of  thirty  dollars  and  sixty-five  cents,  the 
amount  paid  for  freight  and  cartage,  for 
which  judgment  was  directed  in  favor  of 
the  plaintiff  against  the  defendant,  and  as 
thus  modifle<r  the  judgment  Is  affirmed, 
without  costs  of  this  appeal  to  either  party. 
All  concurred. 

Sarah  E.  Snell,  Respondent,  v.  Frank  L.  Combs, 
Appellant.— Judgment  and  order  affirmed, 
witn  costs.    All  concurred. 

Daniel  Thome,  Respondent,  ▼.  The  United 
States  Health  and  Accident  Insurance  Com- 
pany, Appellant.— Judgment  of  County 
Court  affirmed,  with  costs.    All  concurred. 

Emily  A.  Hotchklss,  Respondent,  v.  D.  K  Lake, 
as  Administrator,  etc.,  of  Catherine  Kirk, 
I>eoeased,  Respondent,  Impleaded  with  The 
State  of  New  York,  Appellant.— Judgment 
affirmed,  with  costs.    All  Concurred. 

Elnora  Burgess,  Respondent,  v.  James  A. 
Wing,  Appellant.—  Judgment  and  order  af- 
firmed, with  costs.    All  concurred. 

Leman  W.  Tvler,  Respondent,  v.  Orange 
Soper,  Appellant.— Judgment  affirmed,  with 
costs.    All  concurred. 

Jesse  M.  Adams,  as  Administrator,  etc.,  of 
John  A.  Sherman,  Deceased,  Appellant,  v. 
Gheorge  B.  Massey,  Respondent.— Judgment 
affirmed,  with  costs.    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
William  Haley,  Relator,  v.  Daniel  W.  Cahill, 
President  of  the  Common  Council  of  the 
City  of  Watertown,  and  Others,  Respond- 
ents.— Writ  dismissed  upon  the  merits,  with 
fifty  dollars  costs  and  disbursements.  All 
concurred;  Williams,  J.,  not  sitting. 

Albert  H.  Vayo,  Respondent,  v.  Matthew  A. 
Rosenberg,  Appellant.—  Judgment  affirmed, 
with  costs.    AU  concurred. 

Alden  W.  Young,  Respondent,  y.  Maurice 
Barry,  as  Chief  Engineer  of  Division  162  of 
the  Orand  International  Brotherhood  of 
Locomotive  Engineers,  Appellant.—  Judg- 
ment affirmed,  with  costs.    All  concurred. 

Hyraan  Lapides,  Appellant,  v.  The  City  of 
Rochester,  Respondent.—  Appeal  dismissed, 
without  costs,  on  stipulation. 

Oeorge  Galliger,  an  Infant,  etc..  Appellant, 
V.  The  City  of  Rochester,  Respondent.— Ap- 
peal dismissed,  without  costs,  on  stipulation. 

The  People  of  the  State  of  New  York,  Appel- 
lant, V.  John  H.  Bre^vster  and  Another,  Re- 
spondents.  —  Appeal  dismissed,  without 
costs,  on  stipulation. 

Elizabeth  B.  Williams  and  Others.  Resoond- 
ents,  V.  Albert  Q.  Hatch,  Appellant.—  Cause 
restored  to  the  calendar.  Appeal  didimissed, 
with  costs,  including  ten  dollars  costs  of 
motion,  unless  within  ten  days  appellant  file 


and  serve  the  printed  papers  on  appeal  and 
p^  the  ten  dollars  costs  of  this  motion,  in 
which  event  the  motion  is  denied. 

Mary  E.  Gray,  Appellant,  v.  Buffalo,  Roches- 
ter and  Pittsburg  Uailway  Company,  Re- 
spondent.— Appeal  dismissed,  with  costs, 
including  ten  dollars  costs  of  this  motion. 

Michael  Lacy,  by  Guardian,  Respondent,  v. 
Erie  Preserving  Company,  Appellant.— Ap- 
peal dismissed,  without  costs,  on  stipulation. 

Arthur  Snowden  ▼.  Town  of  Somerset.— Motion 
for  certificate  and  leave  to  appeal  to  the  Court 
of  Appeals  denied,  with  ten  dollars  costs. 

Ella  D.  Spencer,  as,  etc.,  ▼.  Town  of  Sardinia. 
—  Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied,  with  ten  dollars  costs. 

Ryerson  McCoy  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company.-  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  with  ten  dollars  costs. 

Albert  F.  French  v.  United  States  Canning 
Company.— Motion  for  reargument  denied, 
with  ten  dollars  costs  and  disbursements.— 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied. 

Catherine  Van  Epps  ▼.  Levi  Brooks  and 
Others.-  Motion  to  dismiss  appeal  granted, 
with  ten  dollars  costs,  unless  the  appellant 
shall  within  twentv  days  from  the  date  of 
service  of  a  copy  of  this  order  together  with 
notice  of  entry  thereof,  file  and  serve  the 

Srinted  papers  on  appeal  as  provided  in  rule 
1,*  and  pay  to  the  respondents*  attorney  ten 
dollars  costs  of  this  motion,  and  give  an 
undertaking  for  the  costs  on  appeal  and  to 
indemnify  the  plaintiff  and  such  other  par- 
ties hereto  as  are  similarly  interested, 
against  damage  which  they  may  suffer  by 
reason  of  the  delay  caused  by  the  failure  of 
the  appellant  to  place  the  appeal  on  the 
calendar.  The  form  of  the  undertaking  to 
be  settled  by  and  before  Mr.  Presiding  Jus- 
tice McLennan  on  five  days*  notice. 

Mary  A.  Baehr,  as  Administnuix.  etc..  Plain- 
tiff, V.  Lake  Shore  and  Michigan  Sbuthem 
Railway  Companv,  Defendant.— Piaintiff^s 
exceptions  overruled,  motion  for  a  new  trial 
denied  and  Judgment  directed  for  the  de- 
fendant, with  costs.  Held,  that  even  if  it  be 
assumed  that  plain tiff*s  complaint  alleees  a 
cause  of  action  under  subdivision  2  of  sec- 
tion 1  of  the  Employers*  Liability  Act  (Laws 
of  IQQS,  chap.  600),  and  (without  so  decidin«r) 
that  the  conductor  was  a  superintendent  of 
the  defendant  within  the  meaning  of  said 
subdivision,  plaintiff  still  failed  to  establish 
actionable  negligence  chargeable  to  the  de- 
fendant.   All  concurred. 

Gtoorge  W.  Burger,  Respondent,  v.  Frick  Com- 
pany, Appellant.— Judgment  and  order 
reversed  and  new  trial  ordered,  with  costs  to 
the  appellant   to   abide  event,  unless  the 

Slaintfff  stipulates  to  reduce  the  verdict  to 
le  sum  of  $400,  as  of  the  date  of  the  rendi- 
tion thereof,  in  which  event  the  judgment 
and  order  as  thus  modified  are  aflormed, 
without  costs  of  this  appeal  to  either  party. 
All  concurred,  except  Williams,  J.,  who 
voted  for  unconditional  reversal. 

Worcester  Salt  Company,  Respondent,  y. 
United  States  Casualty  Cx>mpany,  Appellant. 
—Judgment  and  order  affirmed,  with  costs. 
All  concurred. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  Charles  Callahan,  Appellant.— 
Judgment  of  conviction  and  order  affirmed. 
All  concurred. 

(3^rge  Goodrich,  Appellant,  ^.  S.  Worth 
Goodrich,  Respondent.-^udgment  and  order 
affirmed,  with  costs.    All  concurred. 

Elizabeth  Mainwaring,  as  Administratrix,  etc., 
of  Arthur  Mainwaring,  Deceased,  Respond- 
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ent,  V.  The  New  York  Central  and  Hudson 
River  Railroad  Company.  AppelLant.—  Order 
affirmed,  with  ooets.    All  concurred. 

Charles  P.  Best,  Appellant,  ▼.  Eastman  Kodak 
Company,  Respondent^Judfrment  affirmed, 
with  costs.    All  concurred. 

Harry  Brown,  Respondent,  ▼.  George  A. 
Hosing^ton,  Appellant.— Order  afflrmea,  with 
ten  dollars  costs  and  disbursements.  All 
concurred. 

Sabrie  Miner,  Respondent,  v.  Qeorare  A. 
Hosington,  Appellant.— Order  affirmea,  with 
ten  dollars  costs  and  disbursements.  All 
concurred. 

John  H.  Devlin  and  Others,  Respondents,  v. 
Empire  State  Tanning  Company,  Appellant. 
—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 

In  the  Matter  of  Charles  C.  Evans,  an  Incom« 
petent  Person.  Charles  C.  Evans,  Appellant; 
Thomas  C.  Barlow,  Respondent.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments to  the  respondent,  payable  out  of 
the  fund  of  the  said  incompetent.  All 
concurred. 

Ralph  C.  Farnsworth,  Appellant,  v.  The  New 
York  Central  and  Hudson  River  Rail- 
road Company,  Respondent.— Judgment 
affirmed,  with  costs.    All  concurred. 

Joseph  A.  Jones,  Respondent,  v.  Stephen  R. 
Cole,  Appellant.—  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  All  con- 
curred, except  Williams  and  Stover,  JJ., 
who  dissented  upon  the  ground  that  the 
justice  had  no  Jurisdiction  to  render  the 
judgment;  that  the  County  Court  had  no 
jurisdiction  to  order  the  amendment  of  the 
constable's  return,  and  that  even  if  the 
County  Court  had  such  power,  the  amend- 
ment should  not  have  been  ordered  without 
imposing  such  terms  and  conditions  as 
would  have  placed  the  defendant  in  the 
situation  he  was  in  before  the  appeal  to  the 
County  Court  was  taken. 

Annie  Serano,  an  Infant,  by  Michael  Serano, 
her  Quardian  ad  Litem,  Respondent,  v.  The 
New  York  Central  and  Hudson  River  Rail- 
road Company,  Appellant.— Judgment  and 
order  reversed  and  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  event,  upon 
the  ground  that  the  verdict  of  the  jury  was 
against  the  weight  of  the  evidence.  All 
concurred.  Spring  and  Williams,  JJ.,  in 
result.  Spring  J.,  only  upon  the  ground  that 
the  flndmg  of  the  jury  that  the  defendant 
was  negligent  was  against  the  weight  of  the 
evidence. 

Simon  Numan,  Respondent,  v.  Samuel  Wolf, 
Appellant.— Judgment  affirmed,  with  costs. 
All  concurred. 

Th6  People  of  the  State  of  New  York,  Re- 
spondent, V.  Frank  J.  Brennan,  Appellant.— 
Judgment  of  conviction  and  orders  reversed 
and  new  trial  ordered.  Held,  that  upon  the 
facts  presented  the  defendant  was  entitled 
to  a  postponement  of  the-  trial  in  order  to 
procure  the  attendance  of  a  material 
witness  who  was  sick  and  absent.  All 
concurred. 


G^eorge  L  Elridge,  Respondent,  v.  Anna  Com- 
ing, Appellant.— Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs,  unless  the 
appellant,  on  or  before  April  Ifi,  190B,  file  and 
serve  the  printed  papers  on  appeal,  as  pro- 
vided by  rule  41,*  and  pay  respondent's 
attorneys  ten  dollars  costs  of  this  motion,  in 
which  event  said  motion  is  denied;  and  in 
case  said  printed  papers  are  not  served  and 
ffied  as  above  provided,  upon  filing  due 
proof  of  such  default,  the  respondent  may 
enter  an  order  dismissing  said  appeal  abso- 
lutely, with  costs,  without  further  notice. 

James  Kennedy,  Respondent,  v.  Anna  Com- 
ing, Appellant.— Motion  to  dismiss  appeal 
granted  unless  the  appellant,  on  or  before 
April  15,  1906,  ffie  and  serve  the  printed 
papers  on  appeal,  as  provided  by  rule  41,*  in 
which  event  said  motion  is  denied;  and  in 
case  said  printed  papers  are  not  served  and 
filed  as  above  provided,  upon  filing  due 
due  proof  of  such  default,  the  respondent 
may  enter  an  order  dismissing  sala  appeal 
absolutely,  with  costs,  without  further  notice. 

John  Wahl  and  Another,  Respondents,  v.  Anna 
Coming,  Appellant.- Motion  to  dismiss 
appeal  granted,  unless  the  appellant,  on  or 
before  April  15,  1906,  file  and  serve  the 
printed  papers  on  appeal,  as  provided  bv 
rule  41,*  In  which  event  said  motion  is  denied; 
and  in  case  said  printed  papers  are  not 
served  and  filed  as  above  provided,  upon 
filing  due  proof  of  such  default,  the  respond- 
ent may  enter  an  order  dismissing  said  ap- 
peal absolutely,  with  costs,  without  further 
notice. 

Fred  F.  Fries  and  Charles  Ebert,  Appellants, 
V.  John  Pike,  Respondent.- Judgments  re- 
versed, with  costs.—  Held,  that  the  answer 
did  not  state  facts  showing  that  the  title  to 
real  estate  would  come  in  question  upon  the 
trial.    All  concurred. 

Mary  A.  Fleckenstein,  Respondent,  v.  George 
V.  Fleckenstein,  Sr.,  and  Others,  Appel- 
lants.—Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    All  concurred. 

William  Orr,  Respondent,  v.  Anna  Coming, 
Appellant.— Motion  to  dismiss  appeal 
granted,  unless  the  appellant,  on  or  before 
April  15,  1905,  file  and  serve  the  printed  pa- 
pers on  appeal  as  provided  by  rule  41,*  in 
which  event  said  motion  is  denied;  and  in 
case  said  printed  papers  are  not  served  and 
filed  as  above  provided,  upon  filing  due 
proof  of  such  default,  the  respondent  may 
enter  an  order  dismissing  said  appeal  abso- 
lutely, with  costs,  without  further  notice. 

Henry  Ginuegaw  and  Others,  Respondents,  v. 
Anna  Coming,  Appellant.  — Motion  to  dis- 
miss appeal  granted,  unless  the  appellant  on 
or  before  April  15, 1906,  file  and  serve  the 
printed  papers  on  appeal  as  provided  bv 
mle  41,*  in  which  event  said  motion  is  denied; 
and  In  case  said  printed  papers  are  not 
served  and  filed  as  above  provided,  upon 
filing  due  proof  of  such  default,  the  resLond- 
ent  may  enter  an  order  dismissing  said  ap- 
peal absolutely,  with  costs,  without  furi'ier 
notice. 
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Louisa  Schlotterer,  an  Infant,  etc..  Respond- 
ent, V.  The  Brooklyn  and  New  York  Ferry 
Company,  Appellant.—  Order  reversed,  with 
ten  dollars  costs  and  disbursements,  and 
time  to  serve  amendments  extended  in  ac- 
cordance with  opinion  per  curiam.—  Appeal 


by  the  defendant  from  an  order  of  the  Su 
preme  Court,  entered  in  the  office  of  the 
clerk  of  Kings  county  on  the  9th  day  of 
February,  1906.— 

Per  Curiam:  This  Is  an  appeal  from  an 
order  extending  the  plaintilTs  time  to  serve 


*  General  Rules  of  Practice.—  plsp. 


Digitized  by 


Google 


622        DECISIONS  IN  CASES  NOT  REPORTED. 


Second  Depabtment,  Makch,  1905. 


[Vol,  102. 


ameDdments  to  a  proposed  case  on  appeal 
until  ten  days  after  the  defendant  hasnled 
the  stenographer's  minutes  of  the  trial. 
Inasmuch  as  we  have  reversed  the  order 
requiring  the  filing  of  such  minutes  (Schlot- 
terer  v.  Brooklvn  db  New  York  Ferry  Com- 
pany, ante,  p.  863),  the  reversal  of  this  order 
IS  in  course.  But  the  plaintiff  may  have 
ten  days  after  the  entry  of  the  order  of  re- 
versal on  the  appeal  from  the  order  requir- 
ing the  defendant  to  file  the  stenographer's 
minutes,  within  which  to  propose  amend- 
ments and  to  serve  a  copy  thereof  upon  her 
adversary.  Bartlett,  Woodward,  Jenks,  Rich 
and  Miller,  JJ.,  concurred. 
Betsie  Freedman  and  Max  Manes,  Respond- 
ents, V.  William  Oppenheim,  Appellant.— 
Judgment  reversed  and  new  trial  granted, 
costs  to  abide  the  final  award  of  costs.—  Ap- 
peal by  the  defendant  from  a  Judgment  of 
the  Supreme  Court,  entered  in  the  ofllce  of 
the  clerk  of  Kings  county  on  the  81st  day  of 
March,  1904,  upon  a  decision  at  Special  Term 
directing  the  specific  performance  by  the 
defendant  of  a  contract  for  the  exchange  of 
real  property.— 

Pkb  Cua[4M :  Upon  the  proof  offered  on  the 
first  trial  of  this  action  the  title  to  the  prop- 
erty which  the  plaintiffs  undertook  to  con- 
vey to  the  defendant  was  declared  by  this 
court  to  be  such  as  a  purchaser  should  not  be 
compelled  to  accept.  (.Freedman  v.  Oppen- 
heim, 80  App.  Div.  487.)  Upon  the  second 
trial,  which  now  comes  up  for  review,  the 
plaintiffs  attempted  to  strengthen  their 
proof  of  adverse  possession  in  accordance 
with  the  suggestion  of  the  present  presiding 
justice  in  his  opinion  upon  the  first  appeaL 
The  additional  proof  submitted  for  this 
purpose  does  not  seem  to  us  sufllcient  to 
warrant  a  judicial  decree  for  specific  per- 
formance. It  d<.ies  not  really  establish  any- 
thing more  than  was  established  upon  the 
first  trial.  The  alleged  adverse  possession 
must  have  begun  about  May  4, 1866,  when 
Isaac  F.  Tyson  received  a  deed  of  the  prop- 
erty from  Maria  Nesnaith  and  Thomas 
Nesmith,  her  husband.  His  son,  Robert  F. 
Tjrson,  testifies  that  his  father  did  not  live 
on  the  property,  but  that  he  walked  over  it 
and  at  one  time  commenced  to  clear  off  the 
undergrowth  there:  that  there  was  no  bouse 
on  the  premises,  but  only  the  destroyed 
foundation  of  a  house:  that  he  did  not  put 
up  anv  fences,  the  fences  being  already 
there,  but  tliat  he  fixed  the  fences  at  various 
times  after  he  purchased  the  premises  and 
that  he  cut  wood  and  cut  underbrush. 
None  of  these  facts  are  inconsistent  with 
possession  under  the  party  holding  the 
record  title.  Nor  does  the  testimony  of  Mr. 
Augustus  Prentice,  to  the  effect  that  he 
knew  that  Mr.  Tyson  after  he  purchased  the 
property  went  on  and  took  possession  of  it, 
ada  anything  to  the  strength  of  the  plain- 
tiffs* case.  Ir.  is  merely  the  statement  of  a 
conclusion  without  the  specification  of  any 
of  the  facts  upon  which  that  conclusion  is 
founded,  save  that  Mr.  Tyson  went  there 
frequently  to  examine  the  place,  talked 
about  having  it  divided  up  Into  lots  and  cut 
brush  thereon  which  ne  bad  burned. 
Furthermore  It  Is  to  be  observed  that  there 
is  no  proof  in  the  case  that  at  the  time  when 
Isaac  Tyson  did  any  of  the  acts  to  which 
reference  has  been  made  the  owner  of  the 
record  title  was  living  and  of  sound  mind,  or 
that  his  heirs  or  devisees  were  at  such  times 
under  no  legal  disability.  Under  all  the  cir- 
cumstances the  plaintiffs  have  not  nega- 
tived the  possibility  of  an  outstanding  claim 
to  the  land  by  the  heirs  of  the  last  holder  of 
the  record  title,  and  this  fact  forbids  the 
court  from  compelling  a  purchaser  to  accept 


a  title  founded  alone  on  adverse  possession. 
The  judgment  should,  therefore,  be  reversed. 
Hlrschberg,  P.  J.,  Bartlett  and  Jenks,  J  J., 
concurred;  Hooker,  J.,  not  voting. 
John  A.  Repelye,  Appellant,  v.  William  J. 
Lvnch,  Respondent.—  Judgment  of  the  Mu- 
nicipal Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event.—  Appeal  by  the 
plaintiff  from  a  judgment  of  the  Municipal 
Court  of  the  dty  of  r7ew  York,  borough  of 
Queens,  renderea  on  the  84th  day  of  August, 
1904,  in  favor  of  the  defendant— 
PxR  Curiam:  We  think  that  a  new  trial 
should  be  ordered.  The  action  is  for  archi- 
tect's services.  It  is  not  clear  that  the  de- 
fendant rejected  the  plans  as  finally  sub- 
mitted. If  he  did,  it  is  not  clear  but  that 
his  reason  for  rejection  was  his  final  determi- 
nation not  to  put  up  the  house.  Of  course, 
the  plans  must  be  workable.  As  to  that  the 
experts  clashed.  The  fact  that  after  the 
sununons  was  served  the  defendant  sub- 
mitted the  plans  with  his  application  to  the 
building  department  in  order  to  test  them, 
and  that  the  plans  were  not  approved,  is  not 
controlling  in  this  case.  For  there  is  some 
question  whether  the  plans  thus  submitted 
were  defective  within  all  of  the  objectSoDs, 
and  if  objectionable  in  some  respects, 
whether  the  objections  were  based  upon  the 

Elaintiff's  errors  or  omissions,  or  could  not 
ave  been  easily  obviated.  Moreover,  on 
cross-examination,  the  defendant  was  asked: 
''You  didn't  denv  the  fact  that  you  owed 
the  money  until  you  were  sued?"  and 
he  answered:  "I  don't  deny  It  now."  He 
did  not  attempt  to  retract  or  qualify  the  an- 
swer. Bartlett,  Jenks,  Rich  and  Miller,  JJ., 
concurred;  Hooker,  J.,  not  voting. 
John  J.  Boyle,  Appellant,  v.  Standard  Oil 
Company  of  New  York,  Respondent.— Or- 
der affirmed,  with  ten  dollars  costs  and  dis- 
bursements.— Appeal  by  the  plaintiff  from 
an  order  of  the  Supreme  Court,  entered  in 
the  ofllce  of  the  derk  of  Queens  county  on 
the  16th  day  of  November.  1904,  changing 
the  place  of  trial  of  the  action.— 
HiRSCHBERO,  P.  J. :  The  order  appealed  from 
changes  the  place  of  trial  from  the  county 
of  Queens  to  the  county  of  New  York,  in  an 
action  commenced  on  the  6th  day  of  Octo- 
ber, 1904,  to  recover  damages  for  perscnal 
injuries  alleged  to  have  been  sustained  in 
the  former  county  on  ■  the  16th  d^y  of 
August,  1904.  The  change  was  made  on  the 
ground  that  both  parties  resided  in  the 
county  of  New  York  at  the  time  of  the  com- 
mencement of  the  action,  and  the  only 
aueetion  presented  on  the  appeal  is  whether 
le  evidence  that  the  plaintiff  resided  at  the 
time  in  the  county  of  Queens  is  so  clear  and 
convincing  as  to  require  a  reversaL  Tbe 
plaintiff  alleged  in  his  affidavit  that  at  the 
time  of  the  conmiencement  of  the  action  be 
was  a  resident  of  Long  Island  City,  which  is 
in  Queens  county,  but  he  stated  no  spedflc 
place  of  residence  there.  He  further  alleged 
that  he  and  his  wife  moved  to  the  dty  of 
New  York  a  short  time  after  the  action  had 
been  begun,  but  that  they  "  removed  back  to 
Long  IsUnd  atv,  to  No.  180  E48t  4th  street, 
about  October  irath,"  a  little  over  two  weeks 
after  the  commencement  of  the  action.  His 
wife  made  affidavit  generally  that  her  hus- 
band was  an  actual  resident  of  Long  Island 
aty  at  the  time  of  the  beginn^aCl  o^  ^^ 
action;  but  she  stated  specifically  that  dur- 
ing  the  time  her  husband  was  in  the  boapl- 
tal  consequent  upon  his  injuries  she  reslcfed 
at  East  Thirty- third  street  in  New  York  city; 
that  when  her  husband  came  out  of  the 
hospital  he  remained  In  Long  Island  City 
with  his  relatives  looking  for  a  place  wherein 
to  reside  in  said  city;  and  that  Calling  to 
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obtain  a  satisfactory  place  he  joined  her  at 
Thirty-fifth  street  in  New  York  city  to  which 
street  she  had  removed,  where,  to  quote  her 
lanflnia^,  ''thev  resided  for  about  two 
weeks  and  then  having  found  a  satisfactory 
piace  in  Long  Island  C$ity,  they  removed 
nack  to  Long  Island  City  and  have  ever 
since  resided  there.''  -Taking  the  two  affi- 
davits together,  it  la  obvious  that  the 
removal  to  Long  Island  City  was  on  October 
25, 1901,  subsequently  to  the  commencement 
of  the  action,  and  that  the  allegation  as  to 
residence  at  the  time  of  such  commence- 
ment is  only  the  statement  of  a  conclusion, 
which,  without  definite  facts,  does  not  meet 
the  allegations  contained  in  the  moving  affi- 
davits. (Dunn  V.  Lewis^  19  N.  Y.  Supp.  760.) 
The  facts  alleged  in  the  moving  affidavits  are 
not  contradicted,  and  while  they  are  stated 
upon  information  and  belief,  the  sources  of 
the  information  and  the  grounds  of  belief 
are  set  forth,  so  that  they  constitute  evi- 
dence the  character  of  which  is  approved  In 
BueU  V.  Van  Camp  (119  N.  Y.  160,  1»). 
They  tend  to  show  that  at  the  time  the  plain- 
tiff entered  the  hospital  he  gave  his  address 
to  the  hospital  authorities  as  No.  2S2  East 
Thirty-third  street  in  the  borough  of  Man- 
hattan, New  York  city;  that  he  was  living 
at  that  house  with  his  wife  at  the  time 
ha  was  hurt;  and  that  his  wife  continued 
to  live  there  until  about  five  weeks  prior 
to  November  2,  1904,  when  she  moved  to 
No.  247  East  Thirty-fifth  street  in  the 
city  of  New  York.  The  affiant  details  a 
conversation  with  the  plaintiff's  wife  at 
the  house  last  named  on  October  36,  1904, 
as  follows :  ''  She  stated  that  her  husband 
had  had  an  accident  and  received  an  in- 
Jury  by  reason  of  which  he  was  obliged  to 
go  to  the  hospital  in  Long  Island  City.  X 
asked  her  how  long  she  and  her  husband  had 
lived  at  that  house  and  she  answered, '  Since 
he  returned  from  the  hospital  three  or 
four  weeks  ago.'  I  then  asked,  'Where 
did  you  live  before  moving  here  ?  Was  it  in 
this  neighborhood  T '  to  which  she  answered, 
*No,  we  lived  down  in  East  88rd  Street'" 
The  facts  8tat(»d  in  the  moving  affidavits  are 
not  only  uncontradicted,  but  they  are  in 
entire  accord  with  such  facts  as  are  dis- 
closed in  the  affidavits  in  opposition  to  the 
motion,  and  as  they  establish  the  plaintiff's 
residence  in  New  York  county  at  the  time 
he  received  his  injury,  and  tend  to  establish 
the  fact  that  such  residence  continued  until 
some  time  after  the  action  was  commenced, 
they  cannot  be  deemed  to  have  been  over- 
borne by  the  mere  general  allegation  of  a 
contrary  residence,  unaccompanied  by  any 
facts  in  its  support.  The  order  should  be 
affirmed.  Woodward,  Jenks,  Rich  and  Mil- 
ler, J  J.,  concurred. 
Francis  Oottsberger,  Appellant^.  The  Penn- 

Sirlvania  Railroad  Company,  Respondent.— 
udgment  of  the  Municipal  Court  affirmed, 
with  costs.— Appeal  by  the  plaintiff  from  a 
judgment  of  the  Municipal  Court  of  the  city 
of  Siew  York,  borough  of  Brooklyn,  rendered 
on  the  10th  day  of  October,  1904,  upon  a  de- 
cision in  favor  of  the  defendant— 
WiLLARD  Bartlbtt,  J.  The  plaintiff  pur- 
chased from  a  ticket  agent  of  the  defendant 
a  railway  ticket  from  New  York  to  St  Louis 
and  return,  via  Indianapolis  and  Pittsburg. 
Printed  on  the  face  of  the  ticket  was  a  special 
contract,  which  the  plaintiff  signed  when  he 
bought  it  and  which  was  also«igned  in  ink 
by  the  agent  of  the  railroad  company,  pro- 
viding, among  other  things,  that  the  ticket 
would  not  be  good  for  the  return  trip  unless 
the  holder  should  be  Identified  as  the  orlghial 
purchaser,  to  the  satisfaction  of  a  validating 
agent  at  St  Louis.    The  plaintiff  alleges  that 


the  defendant,  through  its  ticket  agent  in 
New  York,  assured  him  that  this  ticket 
would  be  exchanged  by  its  representative  in 
St.  Louis  for  a  ticket  which  would  enable 
the  passenger  to  return  via  Chicago  Instead 
of  by  the  way  of  Indianapolis  and  Pittsburg, 
but  that  the  defendant's  St  Louis  agent  re- 
fused to  furnish  him  with  such  substituted 
ticket  when  requested  so  to  do,  in  conse- 
quence of  which  refusal  the  plaintiff  sus- 
tained damages  in  the  amount  of  the  ex- 
penditures rendered  necessary  in  order  to 
unable  him  to  come  home  by  the  Chicago 
route.  This  sum  he  seeks  to  recover  In  this 
suit  The  decision  in  the  Municipal  Court 
was  in  favor  of  the  defendant  Counsel  for 
the  plaintiff,  in  asking  us  to  reverse  it 
assumes  that  the  trial  judge  must  have  held 
either  that  the  New  York  ticket  agent  who 
sold  the  ticket  exceeded  his  authority,  or 
that  evidence  was  not  receivable  to  show 
any  oral  agreement  by  such  agent  relating 
to  the  intending  passenger's  tnp,  inasmuch 
as  the  whole  agreement  between  the  parties 
was  contained  In  the  printed  and  written 
matter  upon  the  ticket  itself,  and  could  not 
be  varied  by  parol.  In  this  view  it  is  argued 
that  the  ticket  agent  in  New  York  had  such 
apparent  authority  to  promise  the  substitu- 
tion of  a  different  return  ticket  at  St  Louis 
as  to  make  such  prondse  binding  upon  the 
railroad  company;  and  numerous  decisions 
are  cited  in  support  of  the  proposition  that 
a  railrocui  ticket  does  not  constitute  a  con- 
tract between  the  carrier  and  passenger 
within  the  rule  excluding  parol  evidence  to 
vary  a  written  agreement  These  questions, 
however,  are  not  necessarily  involved  in  the 
determination  of  the  present  appeal.  The 
defendant's  New  York  ticket  agent  swears 
that  he  never  told  the  plaintiff  that  he  could 
exchange  his  ticket  at  St  Louis  for  a  ticket 
returning  by  way  of  Chicago.  This  testi- 
mony constitutes  in  effect  a  denial  of  an 
allegation,  the  establishment  of  which  is 
essential  to  the  establishment  of  the  plain- 
tiff's cause  of  action,  and  the  truth  of  which 
is  asserted  by  the  plaintiff  himself  upon  the 
witness  stand.  It  would  seem  that  the 
Municipal  Court  justice  must  have  decided 
this  vital  issue  in  favor  of  the  defendant, 
and  we  cannot  say  that  in  doing  so  he  de- 
cided against  the  evidence  or  weight  of  evi- 
dence. The  only  other  witness  who  was 
8 resent  when  the  plaintiff  purchased  the 
cket  makes  no  mention  of  any  answer  by 
the  ticket  agent  to  the  plaintiff's  statement 
that  he  desired  to  return  via  Chicago.  The 
determination  below  rests  on  a  finding  of 
fact  which  we  are  not  at  liberty  to  disturb 
and  which,  if  correct,  required  the  result 
which  was  reached  in  the  Municipal  Court. 
The  judgment  should,  therefore,  be  affirmed. 
Jenks,  Rich  and  Miller,  J  J.,  concurred; 
Hooker,  J.,  not  voting. 
Alexander  Cameron  and  Frank  Harvey  Field, 
Respondents,  v.  Josiah  J.  White,  as  Guardian 
of  the  Property  of  Frederic  Hall'  White,  an 
Infant  Appellant  and  the  Long  Island 
Loan  and  Trust  Company,  as  Guardian  of 
the  Property  of  Frederic  Hall  White,  an 
Infant  Defendant— Order  aflirmed,  with 
ten  dollars  costs  and  disbursements.— Ap- 
peal by  the  defendant,  Josiah  J.  White,  from 
an  order  of  the  Supreme  Court,  entered  in 
the  office  of  the  clerk  of  Kings  county  on 
the  1st  day  of  November,  1904,  resettling  a 
prior  order  discontinuing  the  action  so  as  to 
make  the  costs  payable  upon  discontinuance 
ten  dollars  instead  of  twenty-six  dollars  and 
seventy-six  cents.— 

WiLLARD  Bartlbtt,  J.:  A  careful  examina- 
tion of  the  appeal  book  leaves  no  doubt  that 
the  order  appealed  from  was  made  in  re- 
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settlement  of  a  prior  order  diacontinulDg 
the  action.  The  prior  order  directed  that 
the  action  be  discontinued  upon  the  payment 
by  the  plaintiflFs  to  Mr.  White  of  costs  to  be 
taxed  by  the  clerk,  and  such  costs  were 
taxed  at  twenty-six  dollars  and  seventy-six 
cents.  The  attomev  for  the  plaintiffs  then 
gave  notice  of  motion  for  a  settlement  of 
the  order  of  dlscontinuanoe  before  the  jus- 
tice who  granted  it,  and  upon  that  motion 
the  order  was  resettled  so  as  to  make  the 
costs  payable  to  Mr.  White  only  ten  dollars 
instead  of  twenty-six  dollars  and  seventy 
six  cents.  The  resettled  order  also  vacated 
the  prior  order  and  the  Judgment  for  costs 
which  had  been  entered  thereon.  From  the 
order  of  discontinuance  as  thus  resettled 
the  defendant  has  appealed,  and  no  doubt 
he  has  a  right  to  do  so,  as  the  order  recites 
his  opposition  to  the  motion  to  discontinue 
the  action,  and  he  is  at  liberty  to  insist  that 
the  motion  should  not  have  been  granted  at 
all,  or  at  least  not  upon  such  terms.  The 
condition  of  the  record  before  us,  however. 
Is  not  such  as  to  permit  us  to  say  that  the 
order  of  discontinuance  was  erroneous  in 
any  respect,  for  the  appellant  has  omitted 
to  print  the  papers  upon  which  it  was 
granted.  These,  as  recited  in  the  order, 
were  the  notice  of  motion,  an  affidavit  of  6. 
Burchard  Smith  verified  September  21, 1904, 
and  the  summons  and  complaint  in  the 
action,  none  of  which  appears  in  the  appeal 
book.  It  follows  that  as  there  is  nothing  to 
show  that  the  order  appealed  from  is  wrong, 
we  must  assume  that  ft  was  properly  made 
and  it  should  be  affirmed.  It  is  to  be  noted 
that  the  affidavit  printed  at  the  end  of  the 
appeal  book,  which  does  not  puroort  to 
have  been  verified  until  the  day  after  the 
order  appealed  from  was  entered,  is  not 
properly  a  part  of  the  record,  and,  there- 
fore, has  not  been  considered  upon  this 
appeal.  Woodward,  Jenks,  Rich  and  Miller, 
JJ.,  concurred. 

Bessie  B.  Oborne,  Respondent,  v.  New  York 
and  North  Shore  Railway  Company,  Appel- 
lant.—Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Hirschbera:,  P.  J.,  Bart- 
lett,  Woodward  and  Jenks,  JJ.,  concurred; 
Hooker,  J.,  not  voting. 

W^alter  A.  Wright,  Respondent,  v.  Erie  Bail- 
road  Company,  Appellant.— Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion.  Present—  BarUett,  Jenks,  Hooker, 
Rich  and  MiUer,JJ. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Account  of  Amelia  Gall,  as  Administra- 
trix, etc.,  of  Joseph  Gall,  Deceased,  Appel- 
lant. American  Surety  Company,  Appel- 
lant; Charles  F.  Gall,  Respondent.—  Decree 
of  the  Surrogate's  Court  of  Kings  county 
affirmed,  with  costs.  No  opinion.  Bartlett. 
Jenks,  Rich  and  Miller,  J  J.,  concurred; 
Hooker,  J,,  not  voting. 

Charles  £.  Edwards,  Respondent,  v.  Clara 
Waterman,  Appellant.— Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Bart- 
lett, Jenks,  Rich  and  Miller,  J  J.,  concurred; 
Hooker,  J.,  not  voting. 

Ignatz  Fruhlinger,  Respondent,  v.  Edward  F. 
Stack,  AppeUautl— Judgment  and  order  of 
the  County  Court  of  Westchester  county 
affirmed,  with  costs.  No  opinion.  Bartlett, 
Jenks,  Rich  and  Miller,  JJ.,  concurred ; 
Hooker,  J.,  not  voting. 

Frank  McWilliams.  Re^ndent,  v. Yellow  Pine 
Company,  Appellant.— Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Bartlett, 
Jenks,  Rich  and  Miller,  JJ.,  concurred ; 
Hooker,  J.,  not  voting. 

Michael  J.  Madden,  Guardian  ad  Litem  of 
Helen  T.  Madden,  Respondent,  v.  Germania 
Savings  Bank,  Appellant.— Judgment  of  the 


Municipal  Court  affirmed,  with  costs.  No 
opinion.  BarUett,  Jenks.  Rich  and  Miller, 
JJ.,  concurred;  Hooker,  J.,  not  voting. 

Frederick  W.  Sparks,  Respondent,  v.  rniomas 
Fogartv.  Appellant,  and  Another,  Defend- 
ant.— Judgrnent  of  the  Municipal  Court  af- 
firmed, with  costs.  No  opinion.  Bartlett, 
Jenks.  Rich  and  Miller,  JJ.,  concurred ; 
Hooker.  J.,  not  voting. 

Joseph  Westcott,  Respondent,  v.  New  York 
Casualty  Company,  Appellant.— Judgment 
of  the  Municipal  Court  affirmed,  with  costs. 
No  opinion.  Bartlett,  Jenks,  Rich  and 
Miller,  J  J.,  concurred;  Hooker,  J.,  not 
voting. 

Joseph  Yollkommer,  Respondent,  v.  Philip 
Grass  and  Fred  Beck,  Partners,  eta.  Appel- 
lants.-Judgment  of  the  Municipal  Cooit 
affirmed,  with  costs.  No  opinion.  BarUett, 
Jenks,  Rich  and  Miller,  JJ.,  concurred; 
Hooker,  J.,  not  voting. 

William  S.  Weed,  Respondent,  v.  Cornelia 
Clark,  Appellant.—  Judgment  of  the  Munici- 
pal Court  affirmed,  with  costs.  No  opinion. 
Bartlett,  Jenks,  Rich  and  MUler,  JJ.,  con- 
curred: Hooker,  J.,  not  voting. 

Helene  Schou,  Respondent,  v.  Walter  W. 
Bahan,  Appellant— Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costs.  No  opin- 
ion. Bartlott,  Jenks.  Rich  and  Miller,  JJ., 
concurred;  Hooker,  J.,  not  voUng. 

Anton  Heckelman  and  Michael  Ueckelman, 
Respondents,  v.  Robert  Reid,  Appellant.— 
Judgment  of  the  Municipal  Court  affirmed, 
with  costs.  No  opinion.  BarUett,  Jenks, 
Rich  and  Miller,  J  J.,  concurred;  Hooker,  J.,f 
not  voting. 

Frank  Krevoruck,  Respondent,  v.  Charlotte 
1j.  Duppen,  Appellant.— Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No 
opinion.  BarUett,  Jenks,  Rich  and  Miller, 
Jj.,  concurred;  Hooker,  J.,  not  voting. 

Joseph  Nusl,  Respondent,  v.  Morris  Schack, 
Appellant.— Judgment  of  the  Municipal 
Court  affirmed,  with  costs.  No  opinion. 
Bartlett,  Jenks,  Rich  and  MUler,  Jj.,  con- 
curred; Hooker,  J.,  not  voting. 

George  S.  Mawhlnney,  Respondent,  v.  Jacob 
Farowich,  Appellant.— Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No 
opinion.  BarUett,  Jenk&  Rich  and  Miller, 
JJ.,  concurred;  Hooker,  j.,  not  voting. 

Edward  V.  Kleser,  Respondent,  v.  John  Muir. 
Appellant.— Judgment  of  the  Municipal 
Court  affirmed,  with  costs.  No  opinion. 
Hlrschberg,  P.  J.,  Woodward,  Jenks,  Rich 
and  Miller,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  Elisabeth 
R.  Bailey,  Respondent,  for  a  Refund  of 
Taxes.  Board  of  Supervisors  of  Suffolk 
County,  Appellant.— Order  of  the  County 
Court  of  Suffolk  county  modified  by  reduc- 
ing  the  costs  to  the  sum  of  ten  dollars,  and 
as  modified  affirmed,  without  costs  of  this 
appeal  to  either  party.  No  opinion.  Hlrsch- 
berg, P.  J.,  Woodward,  Jenks,  Rich  and 
Miller,  JJ.,  concurred. 

Nathan  May  and  Others,  Respondents,  ▼. 
George  Cook,  Appellant.— Judgment  af- 
firmed, with  costs.  No  opinion.  HlrKh- 
beiY,  F.  J.,  Woodward,  Jenks,  Rich  and 
Miller,  JJ.,  concurred. 

Margaret  Riddock,  Respondent,  v.  The  Brook- 
lyn Heights  Railrocuf  Company,  Appellant. 
—Judgment  and  order  modified  by  strik- 
ing out  the  extra  allowance  of  costs,  on  the 
ground  of  want  of  power  in  the  Trial  Term, 
and  as  so  modified  affirmed,  without  costs  ot 
thisappeal.  No  opinion.  Woodward,  Jenks, 
Rich  and  Miller,  JJ.,  concurred:  Hirschberg, 
P.  J.,  dissented  from  that  portion  of  the  de- 
cision striking  out  the  extra  allowanoS|.  on 
the  ground  that  the  question  was  not  raiMd 
in  the  trial  court , 
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Walter  Ruppell,  Respondent,  v.  National  Lead  | 
Ooiupany,  Appeilaut.— Juiigmeut  aud  order  i 
ni'xJitled  by  strikinp;  out  th«)  extra  aliowancu  ' 
of  c  >i(tJ4,  on  tho  K^ound  of  want  of  power  in  ' 
til  •  Trial  Term,  au.l  as  so  modified  aflirmed, 
without  costs  of  this  apiwal.    No  opinion, 
llirschberf?.  P.  J.,  Woodward,  Jeuks,  Kiub 
and  Miller,  JJ.,  ooiicurred.  | 

In  the  Matter  of   the  Claim  of   Charles   H. 
Tyndall,  Respondent,  v.  The  Estate  of  Alan-  ! 
son    Van    Auken,    Deceased.    liklward     L. 
Van  Auken,  as  Administrator,  etc.,  of  David  , 
Van  Auken,   Deceased,    Appellant.— J udt;- 
ment  affirmed  by  default,  with  cost^.    Bart- 
lett,  Woodward,  Jenks,  Rich  aud  Miller.  JJ.,  i 
concurred.  i 

Thomas  Murnnne,  Appellant,  ▼.  J.  H.  Williams  | 
and      Company,      Respondent.— Judgment 
unanimously  afflrmed,  with  costs.    No  opin- 
ion.   Present- Hi rsch berg,     P.    J.,    Wood- 
ward. JenUs,  Rich  and  Miller  JJ. 

Nicholas  Kitzpatrick,  Respondent,  v,  Naupfhton 
Company,  Appellant.—  Judgment  and  order 
unanimously  afflrmed,  with  costs.  No  opin- 
ion. Present  —  Ilirochberi?,  P.  J.,  Wood- 
ward, Jenks,  Rich  aud  Miller,  JJ. 

Rose  Ann  O'Nell,  Appellant,  v.  Interurban 
Street  Railway  C^Jompfuiy,  liespotident.— 
Or  ler  denyin<;  motion  f(»r  new  trial  afflrmed, 
with  costs.  So  opinion,  llirschberf?,  P.  J., 
Woo<1ward,  Jenks  Rich  and  Miller,  J  J., 
concurred. 

Moritz  \Veissl)ergpr,  R»«spondent,  v.  Samuel  F. 
Carl  and  Charles  W.'  Carl.  Appellants. - 
Judgment  and  order  afflrmed,  with  costs. 
No  opinion.  Hirschberg.  P.  J.,  Bartleit, 
Woodward  and  Miller,  JJ.,  concurred; 
Hooker,  J.,  not  voting. 

Lillirt  L'lrie  an  1  Others,  Respondent*!,  v.  Tlie 
Kqintiible  Life  Assurance  Society  of  tho 
Unite  1  States  and  W.  Morton  Qarifen.  Indi- 
vidually and  as  Executor  of  and  Trustee 
under  the  Last  Will  and  Testament  of 
George  W.  Kidd.  Decea.sed,  Appellants.— 
Interlocutory  Judgment  afflrmed,  with  costs, 
with  leave  to  the  defendants  to  answer 
within  twenty  days  upon  payment  of  costs. 
No  opinion.  Hirschberg,  P.  J.,  Bartl»»ti. 
Woodward  and  Miller,  J  J.,  concurred; 
Hooker,  J  ,  not  voting. 

Albert  E.  Iladlook,  as  Receiver,  etc..  of 
Kiuard  Giebeler,  Appellant,  v,  E.luard 
Oiebeler  and  Others,  Respondents.— Order 
appealed  from  motlifled  on  argument,  so 
far  as  it  wholly  denies  the  plaintitT*s  motion 
to  vacate  defendants'  order  to  show  cause, 
and  sai<l  motion  granted  to  the  extent  of 
modifying  the  extension  of  time  contained 
in  such  ortler  t.)  show  cau.se,  ho  that  tho 
defendan  s  shall  be  requiretl  to  plead  within 
ten  days  from  the  entry  of  the  order  upon 
this  appeal;  no  costs  of  this  appeal  to  eitiier 
party.  Bartlett,  Woodward,  Jenks,  Rich 
and  Miller,  J  J.,  concurred. 

Manuel  Amlrews,  as  Administrator,  etc.,  of 
Frank  Andrews,  Deceased.  Respondent,  v. 
Alaska  Packers'  Association  aud  The  J.  K. 
Armsby  (To.upiny,  App«»llant.  —  We  think 
that  the  plaintifT  has  faded  to  bring  himself 
within  the  ruin  which  relieves  him  from  tho 
obligation  of  filing  security  for  costs,  as  the 
complaint  is  unverified,  and  there  is  no 
affl  lavit  produced  on  his  behalf  tending  to 
establish  his  right  of  action.  Order  re- 
versed, with  ten  dollars  costs  and  disburse- 
ments, and  motion  granted,  without  costs. 
Bartlett,  WcKxlward.  Jenks,  Rich  and 
Miller,  JJ.   concurred. 

F.  Stout  Norman.  Respondent,  v.  Loomls- 
Manning  Fdter  Company.  Appellant.— Or- 
der afflrmed  on  argument,  with  ten  dol- 
lars costs  and  diabumeinenta.  Bartlett, 
Woodward,  Jenks,  Rich  and  Miller,  JJ., 
ooQcurred.  I 
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Ira  Leo  Bamberger,  Appellant,  v.  American 
Surety  Company  of  New  York,  Respondent. 
—  Order  afflrmed,  wiih  ted  dollars  costs  and 
disbursi'nients.  No  opinion.  Bartlett, 
Woodward.  Jenks,  Rich  and  Miller,  JJ.. 
concurred. 

In  the  Hatter  of  the  Application  of  Robert  B. 
Nutting  for  Admission  to  the  Bar.— Appli- 
cation granted.  Present  —  Bartlett,  Wood- 
ward. Jenks,  Rich  and  Miller,  JJ. 

Edward  Dunne,  Respondent,  v.  The  New 
York,  New  Haven  and  Hartford  Railroad 
Company,  Appellant. —  Motion  denie<l.  Pres- 
ent—Bartlett,  Woodward,  Jenks.  Rich  and 
Miller,  JJ. 

Samuel  Ziegler  and  Another,  Respondents,  v. 
Hyman  Goldberg,  Appellant.— Motion  de- 
nied on  condition  that  the  appellant  i>erfect 
his  appeal  within  ten  days;  if  this  conditioti 
is  not  complied  with,  the  motion  to  dismiss 
the  appeal  is  granted,  with  ten  dollars  costs. 
Present  —  Bartlett,  Woodward,  Jenks,  Rich 
and  Miller,  JJ. 

In  tho  Matter  of  the  Probate  of  the  Will  of 
Robert  E.  Hopkins,  Deceased.— Motion  for 
preference  denied.  Present  —  Bartlett, 
VVoodward  Jenks.  Rich  and  Miller,  J  J. 

The  People  of  the  State  of  New  York  ex  rel. 
Charles  D.  Blatchford,  Relator,  v.  William 
Mc.Vdoo,  as  Police  Commissioner  of  the 
Police  Department  of  the  City  of  New  York, 
and  Another,  Respondents.  -  Application  to 
amend  order  granted,  l^resent  — Bartlett, 
Woodward,  Jenks,  Rich  and  Miller,  JJ. 

Lillie  Lane  and  Others,  Respondents,  v.  The 
Equittible  Life  Assurance  Society  of  the 
United  States,  Respondent,  and  W.  Morton 
Garden,  Individually  and  as  Executor,  etc., 
Appellant.—  Motion  to  dismiss  appeal  denied, 
on  condition  that  the  appellant  serve  the 
appeal  papers  forthwith  and  stipulate  to 
argue  the  appeal  on  the  next  motion  day,  if 
the  respondent  so  desires;  if  this  condition 
is  not  complied  with,  the  motion  is  granted, 
with  ten  dollars  costs.  Present  — liartlett. 
Woodward,  Jenks,  Rich  and  Miller,  JJ. 

Athalia  Jones,  Appellant,  v.  Brooklyn  Heights 
Railroad  Company,  liespondent.  —  Motion 
denietl.  Present  —  Bartlett,  Woodward, 
Jenks.  Rich  and  Miller,  JJ. 

George  E.  Jones,  Appellant,  v.  Brooklyn 
Heights  Railroad  Company,  Respondent.— 
Motion  denied.  Present— Bartlett^  W^ood- 
ward,  Jenks,  Rich  and  Miller,  JJ. 

Edward  B.  Bishop.  Ap))ellant,  v.  United  States 
Casuidty  Company.  Respondent. —  Order  of 
afflrmance  ameruied  bv  adding  thereto  the 
following  provLsion,  '*  but  with  leave  to  the 
phiintilT  to  amend  the  complaint  within  ten 
days  after  service  of  copy  of  this  order,  upon 
payment  to  the  defendant  or  his  attorney  of 
the  costs  in  the  Municipal  Court  and  tho 
costs  of  this  appeal.''*  Present  — Bartlett, 
Woodward,  Jenks.  Rich  and  Miller,  JJ. 

Robert  W.  WulfT.  an  Infant,  etc..  Plaintiff,  v. 
Fifih  Avenue  Coach  Cvunpany,  Defendant.— 
Application  drnied:  execution  of  judgment 
stayed  ten  days  to  enable  the  apiiellant  to 
apply  to  a  judge  of  the  Court  of  Appeals  if 
so  advised.  Present  — Bartlett,  Woodward, 
Jenks,  Rich  and  Miller.  JJ . 

In  the  Matter  of  the  Judicial  Settlementof  Ihb 
Account  of  Amelia  Gall,  as  Admini.siratrix, 
etc.,  of  Joseph  (Jail,  Deceased.— We  think 
the  appellant  has  precluded  himself  from 
prosecuting  this  npfieal  so  far  as  it  afTocts 
that  provision  of  the  decree  which  makes 
the  sum  of  ;?2,77n.7.'5  costs  payable  out  of  the 
estate,  and  to  that  extent  his  appeal  should 
be  dismissed.  Ordered  accord mgly.  Pi-es- 
ent  —  Bartlett,  AVoodward,  Jenks,  Rich  and 
Miller,  JJ. 

Tho  People  of  the  State  of  New  York  f  x  rel. 
Edward    E.    DoouaOi    Relator,   v.    WL*" 
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McAdoo,  as  Police  Comniifisiooer  of  the 
Police  Departuient  of  the  Qty  of  New  York, 
and  Another,  Respondents.- Application  to 
amend  order  granted.  Present  —  Bartlett, 
Woodward,  Jenks,  Rich  and  Miller,  JJ. 

William  Franklin,  Respondent,  v.  William  H. 
Beegle,  Defendant.  Lucy  E.  W.  Wilson,  etc.. 
Appellant.  —  Interlocutory  judgment  re- 
versed, without  costs,  and  defendant's  de- 
murrer sustained  on  authority  of  Franklin 
▼.  Beegle  (a/ife,  p.  412),  with  leave  to  the 
plaintiff  to  amend  his  complaint  within 
twenty  days.  Hlrschberg,  P.  J..  Woodward, 
Jenks,  Rich  and  Miller.  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  William  H. 
Zi^ler,  Appellant,  for  the  Appointment  of 
Appraisers,  Pursuant  to  Chapter  882  of  the 
Laws  of  1895.*  Union  Bank  of  Brooklyn,  Re- 
spondent.—Order  and  judgment  thereon 
Oismissing  application  afHrmed,  with  ten 
dollars  costs  and  disbursements.  No  opin- 
ion. Hirschberg,  P.  J.,  Bartlett,  Woodward 
and  Jenks,  JJ.,  concurred;  Hooker,  J.,  not 
voting. 

Joseph  Brugger,  Appellant,  v.  Interurban 
Street  Railway  Company,  Respondent- 
Judgment  and  order  affirmed,  with  costs. 
No  opinion.  Hirschberg,  P.  J.,  Bartlett, 
Woodward  and  Miller,  JJ.,  concurred; 
Hooker,  J.,  not  voting. 

The  People  of  the  State  of  New  York  ex  rel. 
Oscar  D.  Mott,  Appellant,  v.  Matthew  E. 
Dooley,  as  Register  of  Kings  County,  Re-  | 
spondent.  Impleaded  with  Another.— Inter-  ; 
locutory  judgment  affirmed  on  argument,  ' 
without  costs.  Bartlett,  Woodward,  Jenks,  | 
Rich  and  Miller,  JJ.,  concurred.  | 

Frederick  P.  Bennett,  Appellant,  v.  The  Star 
Company,     Respondent.—  Motion     denied,  i 
Present  — Bartlett,  Woodward,  Jenks,  Rich 
and  Miller,  JJ. 

Abraham  Elkus,  Respondent,  v.  E.  Osfer  &  Son, 
Appellant.—  Motion  to  dismiss  appeal  denied 
on  condition  that  the  appellant  perfect  the 
appeal  and  bring  the  case  on  for  argument 
at  the  next  term.  In  default  of  compliance 
with  this  condition  the  motion  Is  granted, 
with  costs.  Present  — Bartlett,  Woodward, 
Jenks,  Rich  and  Miller,  J  J. 

Samuel  Ferracane,  Respondent,  v.  The  Brook- 
lyn Alcatraz  Asphalt  Company,  Appellant.— 
Motion  denied.  Present  —  Bartlett,  Wood- 
ward, Jenks,  Rich  and  Miller,  JJ 

Benjamin  Parr.  Respondent,  v.  Noah  Loder, 
Jr.,  Appellant.— Motion  denied.    Present  — 
Bartlett,    Woodward,     Jenks,     Rich     and  , 
Miller,  JJ. 

Samuel   J.  Peacock,  Respondent,  v.  Thomas  | 
Bailey,    Appellant.— Motion  to  dismiss  ap- 
peal denied  on  condition  that  the  appellant 
perfect  the  appeal  and  bring  the  case  on  for  ] 
argument  at  the  next  term.    In  default  of  > 
compliance  with  this  condition  the  motion  is  | 
granted,    with     costs.     Present  — Bartlett, 
Woodward,  Jenks,  Rich  and  Miller,  JJ. 

John  R.  Weir  and  Frederick  Weir,  Copartners, 
etc.,  Plaintiffs,  v.  Frances  E.   Barker,  Trus- 
tee,    etc.,      Defendant.—  Motion     grant*?d.  ' 
Present  —  Bartlett,   Woodward,  Jenks,  Rich  1 
and  Miller,  JJ.  | 

J.  S.  Appel  Suit  and  Cloak  Company,  Appel-  i 
lant.  v.  Vallandigham  B.  Baggott  and  George  ' 
Ryall,  Respondents.  Order  reversed,  so  far 
as  it  strikes  out  the  paragraphs  of  the  com- 
plaint numbered  II,  VII,  VIII,  IX,  X,  XI, 
All,  XVI  and  parts  of  paragraphs  numbered 
XIV  and  XV;  and  in  all  other  respects  af- 
firmed, without  costs  of  this  appeal  to  either 
Kirty.  No  opinion.  Bartlett,  Woodward, 
ich*  and  Miller,  JJ.,  concurred. 

Martin  J.  Biehn,  Appellant,  v.  Elizabeth  Kerz 
(Formerly  Elizabeth  Blees)  and  John  Kerz, 


her  Husband.  Respondents,  Impleaded  with 
Others.—  Judgment  affirmed,  with  costs.  No 
opinion.  Hirschberg,  P.  J..  Bartlett,  Wood- 
ward and  Miller.  J  J.,  concurred;  Hooker,  J. 
not  voting. 

Katharine  D.  Blackledge,  Respondent,  v.  The 
Phoenix  Insurance  Company  of  ^u^ford 
Connecticut,  Appellant.—  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion 
Hirschberg,  P.  J.,  Bartlett,  Woodward. 
Jenks  and  Hooker,  J  J.,  concurred. 

Edward  J.  ColweU  and  Louis  Unverzagt,  Ap- 
pellants, V.  Michael  Friedl,Respondent.— Or- 
der affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Bartlett,  Wood- 
ward, Jenks,  Rich  and  Miller,  J  J.,  concurred. 

Anna  L.  Eichells,  Respondent,  v.  The  City  of 
New  York,  Appellant.—  Judgment  and  order 
unanimously  athrmed,  with  costs.  No  opin- 
ion. Present  — Bartlett.  Woodward,  Jenks 
Rich  and  Miller.  JJ. 

diaries  £.  Eichells,  Respondent,  y.  The  City 
of  New  York,  Appellant.— Judgment  wd 
order  unanimously  affirmed,  with  costs.  No 
opinion.  Present  —  Bartlett,  Woodward 
Jenks.  Rich  and  Miller,  J  J. 

Robert  Ewln,  Respondent,  ▼.  The  Western 
Union  Telegraph  Company.  Appellant.  Im- 

S leaded  with  The  Brooklyn  Heights  Railroad 
ompany.— Judgment  and  order  unani- 
mously affirmed,  with  costs.  No  opinion. 
Present  — Hirschberg,  P.  J.,  WoodHard. 
Jenks  and  Miller,  J  J. 

In  the  Matter  of  the  Petition  of  the  Brooklyn 
Union  Elevated  Railroad  Company  and  ibe 
Brooklyn  Heights  Railroad  Company,  Appel- 
lants, Relative  to  Acquiring  Title  to  Real 
Estate  on  Myrtle  Avenue,  etc.  Parcel  No. 
lA,  Premises  No.  S2  Myrtle  Avenue  Edward 
Mitchell  and  Orosvenor  S.  Hubbard,  as  Ex- 
ecutors of  Benjamin  D.  Silliman,  Deceased, 
Respondents.—  Final  order  affirmed,  with 
ten  dollars  corfts  and  disbursements.  No 
opinion.  Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward and  Jenks,  JJ.,  concurred;  Hooker,  J., 
not  voting. 

Cora  Kelsey,  Respondent,  v.  Arthur  J.  Kelsey, 
Appellant.—  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Bart- 
lett, Woodward,  Jenks,  Rich  and  Miller,  JJ., 
concurred. 

Jacob  W.  Lander,  Appellant,  v.  The  City  of 
New  York,  Respondent.—  Judgment  unani- 
mously affirmed,  with  cost.s,  ou  the  authority 
of  JOriacoll  v.  City  of  JVVm?  Yot-k  (78  A  pp.  I>iv. 
62).  Present  — Bartlett.  Woodward,  Rich 
and  Miller.  JJ. 

Margaret  Patterson,  Respondent,  v.  Fred 
AVolfeand  Nellie  Wolfe,  Appellants.-  Judg- 
ment of  the  County  Court  of  Orange  county 
affirmed,  with  costs.  No  opinion.  Bartlett, 
Jenks,  Rich  and  Miller,  JJ.,  concurred: 
Hooker,  J.,  not  voting. 

Rose  Schmitt,  Respondent,  v.  Evening  HeraJd 
Company,  Appellant.-  Order  affirmed^  with 
ten  dollars  costs  and  disbursements.  No 
opinion.  Bartlett,  Woodward,  Jenks,  Rich 
and  Miller,  JJ.,  concurred. 

Joseph  Tobin,  Respondent,  v.  North  Jersey 
Street  Rail  way  Company,  Appellant.— Judg- 
ment and  order  affirmed  by  default.  wiUi 
costa  Hirschberg,  P.  J.,  Woodward,  Jenks, 
Rich  and  Miller,  JJ..  concurred. 

Henry  Hentz,  Appellant,  v.  Henry  O.  Have- 
meyerand  Charles  H.  Sennff,  Respondents 
—  Motion  denied.  Hirschberg.  P.  J..  Bart- 
lett, Jenks,  Rich  and  Miller,  J  J.,  concurred. 

In  the  Matter  of  the  Petition  of  John  Borup 
for  the  Appointment  of  Commissioners  to 
Assess  Damages  to  his  Property,  etc.—  Mo- 
tion to  resettle  order  granted.  Motion  for 
reargument  denied.    Motion  for  leave  to  ap 


*  See  Banking  Law  (Laws  of  1892,  chap.  689),  §  86,  added  by  Laws  of  1895,  chap.  S82.-  [Rzr. 
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peal  to  the  Oourt  of  Appeals  granted,  and 
question  certified  as  follows:  Is  chapter  610 
of  the  Laws  of  190B,*  so  far  as  it  may  be  con- 
strued to  make  the  town  of  Eastchescer 
liable  for  damages  sustained  through  a 
change  of  grade  made  prior  to  the  enact- 
ment of  that  act,  unconstitutional  and  void? 
Hirschberg,  P.  J.,  Bartlett,  Jenks,  Rich  nd 
Miller,  JJ.,  concurred. 

Thomas  F.  Loughlin,  an  Infant,  etc.,  Respon J- 
ent,  r.  Daniel  S.  BrassU,  Appellant.—  Motion 
denied.  Present  — Hirschberg,  P.  J.,  Bart- 
lett, Jenks,  Rich  and  Miller,  JJ. 

Lena  Uoeer,  Respondent,  v.  Bankers^  Surety 
Company,  Appellant.—  Motion  to  correct  re- 
turn granted.  Hirschberg,  P.  J.,  Bartlett, 
Jenks,  Rich  and  Miller,  J  J.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
«ViIliam  B.  Hurd,  Jr.,  Respondent,  ▼.  George 
B.  McClellan  and  Otners,  etc..  Appellants.— 
Motion  to  resettle  order  denied.  Hirsch- 
berg, P.  J.,  Bartlett,  Jenks,  Rich  and  Miller, 
JJ.,  concurred. 

Minnie  A.  Blanchard,  Plaintiff,  v.  Gordon  B. 
Archer  and  Others,  Respondents,  Impleaded 
with  Others,  Defendants,  and  William  C. 
Johnson,  Appellant.— Judgment  affirmed, 
with  costs,  on  the  authority  of  Blanchard  v. 
Archer  (93  App.  DIv.  4fi0).  Bartlett,  Wood- 
ward, Jeuks,  Rich  and  Miller,  JJ.,  concurred. 

In  the  Matter  of  the  Petition  of  the  Brooklyn 
Union  Elevated  Railroad  Company,  Appel- 
lant, Relative  to  Acquiring  Title  to  Real 
Estate,  etc.,  on  Myrtle  Avenue,  in  the  City 
of  Brooklyn.  Katie  Cohen  and  Others, 
Petitioners,  Respondents.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion.  Bartlett,  Woodward,  Jenks, 
Rich  and  Miller,  JJ.,  concurred. 

John  Martinldesz,  Appellant,  v.  Annie  Martiui- 
desz.  Respondent.  —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion.  Bartlett,  Woodward,  Jenks,  Rich 
and  Miller,  JJ.,  concurred. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  Ames  H.  Bulmer,  Appellant. 
^Judgment  of  conviction  affirmed.  No 
opinion.  Bartlett,  Woodward,  Jenks,  Rich 
and  Miller,  J  J.,  concurred. 

Robert  Ward,  Jr.,  by  his  Guardian  ad  Litem, 
Respondent,  v.  Lazarus  HanTies,  Appellant.  I 
—Judgment  of  the  Municipal  Court  affirmed,  i 
with  costs.    No  opinion.    Hirschberg,  P.  J.» 
Woodward,   Jenks,    Rich  and   Miller,   JJ., 
concurred. 

Charles  Alt  and  Alexander  S.  Drescher,  Re- 
spondents, v.  Claus  Doscher,  Appellant.— 
notion  for  leave  to  appeal  to  the  Court 
of  Appeals  granted  Present  — Hirschberg, 
P.  J.,  Bartlett,  Jenks,  Rich  and  Miller,  JJ. 

Martin  J.  Biehn,  Appellant,  v.  Nicholas  E. 
Thill  and  Others,  Respondents.  —  Motion 
denied.  Present  — Hirschberg.  P.  J.,  Bart- 
lett, Woodward,  Rich  and  Miller,  J  J. 

Albert  E.  Hadlock,  as  Receiver,  etc..  Appel- 
lant, V  Eduard  Giebeler  and  Others,  Re- 
spondents. —  Motion  granted.  Present  — 
Hirschberg,  P.  J.,  Bartlett,  Jenks,  Rich  and 
Miller,  JJ. 

John  J.  Huyier,  as  Executor,  etc.,  Appellant, 
V.  Robert  H.  Dolson  and  Another,  as  Execu- 
tors, etc.,  Respondents.  —  Motion  denied. 
Present  —  Hirschberg,  P.  J.,  Bartlett,  Jenks, 
Rich  and  Miller.  JJ. 

In  the  Matter  of  the  Application  of  the  Brook- 
lyn Bar  Association  to  Punish  James  A. 
Hurtha,  Jr.,  an  Attorney. —  Report  of  referee 
confirmed  and  defendant  suspended  from 
practice  as  an  attorney  for  the  term  of  three 
years.    No  opinion.    All  concurred. 

In  the  Matter  of  the  Application  of  Louisa 
Schlotterer,  an  Infant,  etc.,  for  an  Order  to 


Examine  the  Brooklyn  and  New  York  Ferrr 
Company,  etc.— Motion  for  stay  granted. 
Present  — Hirschberg,  P.  J.,  Bartlett,  Jenks, 
Rich  and  Miller.  J  J. 

In  the  Matter  of  the  Application  of  Mann 
Trice  for  Admission  to  the  Bar.— Applica^ 
tion  granted.  Present— Hirschberg,  P.  J., 
Bartlett,  Jenks,  Rich  and  Miller,  JJ. 

William  L.  Mathot,  Respondent,  v.  Frederick 
E.  Triebel,  Appellant.—  Motion  denied.  The 
plaintiff  needs  no  leave  in  order  to  move  for 
judgment.  The  existing  provision  for  the 
costs  of  the  appeal  we  deem  correct.  Pres- 
ent— Hirschberg,  P.  J.,  Bartlett,  Jenks,  Rich 
and  Miller,  JJ. 

Louisa  Schlotterer.  an  Infant,  et<;..  Respond- 
ent, V.  The  Brooklyn  and  New  York  Ferry 
Company,  Appellant.— Motion  for  reargu- 
mert  denied.  Present  —  Hirschberg,  P.  J.,. 
Bartlett,  Woodward,  Rich  and  Miller,  JJ. 

Louisa  Schlotterer,  an  Infant,  etc..  Respondent,. 
V.  The  Brooklyn  and  New  York  Ferry  Com- . 
pany,  Appellant.— Motion  for  reargument 
and  for  resettlement  of  the  order  denied. 
The  ten  davs'  stay  granted  by  the  order 
runs  from  the  time  of  the  entry  of  the  order 
irrespective  of  its  date  Present— Hirsch- 
berg. P.  J.,  Bartlett,  Woodward,  Rich  and 
Miller,  JJ. 

Edmund  C.  Viemeister,  Respondent,  v.  The 
Brooklyn  Heights  Railroad  Company,  Ap- 
pellant.— Motion  granted.  Present  —  Hlrecn- 
berg,  P.  J.,  Bartlett,  Jenks,  Rich  and  Miller, 

Walter  A.  Wright,  Respondent,  v.  Erie  Rail- 
road Company,  Appellant.  -Motion  denied. 
Present  —  Hirschberg,  P.  J.,  Bartlett, 
Woodward,  Rich  and  Miller,  JJ. 

Fanny  Henrietta  Youngs,  as  Sole  Surviving 
Executrix,  etc.,  and  Others,  Respondents,  v. 
Ada  C.  Youngs,  Individually,  etc.,  and 
Others,  Appellants.-  Motion  for  stay  pend- 
ing appeal  to  the  Court  of  Appeals  granted. 
Present  -  Hirschberg,  P.  J.,  Bartlett, 
Woodward,  Rich  and  Miller,  JJ. 

Mary  A.  Bostwick,  Respondent,  v.  Rachel 
Foster  Avery,  Appellant,  Impleaded  with 
William  L  Burke  and  Emily  M.  Dunton, 
Defendants.—  Judgment  affirmed  by  default, 
with  costs.  Hirschberg,  P.  J.,  Bartlett, 
Jenk.s.  Rich  and  Miller,  J  J.,  concurred. 

Catiiarine  Callahan,  Respondent,  v.  Yonkers 
Railroad  Company,  Appellant.— Judgment 
and  order  unanimously  affirmed,  with  costs. 
No  opinion.  Present  — Hirschberg,  P.  J., 
Woodward,  Jenks,  Rich  and  Miller,  JJ. 

Elizabeth  Devine,  Appellant,  v.  The  Brooklyn 
Heights  Railroad  Company,  Respondent.— 
Order  affirmed,  with  costs.  No  opinion. 
Bartlett,  Woodward  and  Jenks,  J  J.,  con- 
curred; Hirschberg,  P.  J.,  and  Hooker,  J., 
dissented. 

Peter  D  Dolflni,  Appellant,  v.  Erie  Railroad 
Company.  Respondent.— Judgment  and  or- 
der unanimously  affirmed,  with  costs,  on  the 
authority  of  Dolflni  v.  Erie  Railroad  Com- 

rny  (178  N.  Y.  i).  Present  Hii-schberg, 
J.,  Bartlett,  Woodward,  Rich  and  Miller, 
JJ. 

Ellen  McCann.  Respondent,  v.  Andrew  J  Nut- 
ting, Appellant.— Judgment  and  order  unan- 
imously affirmed,  with  costs.  No  opinion. 
Present  —  Hirschberg.  P.  J.,  Woodward, 
Jenks,  Rich  and  Miller,  JJ. 

Wilmot  L.  Morehouse,  Respondent,  v.  Th© 
Brooklyn  Heights  Railroad  Company,  Ap- 
pellant.—Judgment  affirmed  on  argument, 
with  costs,  on  the  authority  of  Fischer- 
Hansen  v.  Brooklyn  Heights  Railroad  Com- 
pany (178  N.  Y.  492).  Hlrschbersr.  P.  J.^ 
Bartlett.  Woodward,  Rich  and  Miller,  J  J., 
concurred. 


*  Adding  to  Highway  Law  (Iaws  of  1890,  chap.  668),  $  lla.—  [Rxp 
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The  People  of  the  Sta*e  of  New  York  ex  rel. 
Edward  T.  Robinson,  Respondent,  «-.  Georpe 
Burns  and  Others.  Aldermen  of  the  City  of 
Poughkeepsie,  etc*.,  Api^ellants. —  Reargu- 
ment  ordered  on  the  question  of  the  consti- 
tutionaH  y  of  the  provision  of  the  city  eliar- 
ter*  restricting;  membership  In  the  lioard  of 
aldermen  to  taxpayers,  and  case  set  down 
for  rearprunient  on  April  18,  1905. 

Edward  B.  Ripsom,  Appellant,  v.  John  Do 
Courcv  Ireland,  Respondent.  — Order  re- 
versed, with  ten  dollars  costs  and  disburse- 
ments, and  motion  denie<l,  with  Cf>sts,  it  ap- 
pearing? on  th<>  face  of  the  ord«r  that  it  was 
{granted  in  violation  of  the  rule  that  the 
place  of  trial  will  not  b*^  changed  from  a 
rural  county  to  the  county  of  New  York  for 
the  convenience  of  witnesses  alone.  Hirsch- 
berg.  P.  J.,  Bartlett,  Jenks,  Rich  and  Miller, 
JJ.,  concurred. 

J^ouisa  Schlotterer,  an  Infant,  etc.,  Respond- 

•     ent,  V.  The  Brooklyn  and  New  York   Ferry 

Company,  Appellant.— The  disposition  of  the 

othfT  appeals  in  this  case  Cante,  n.  888.  C21)  re- 

3 u ires  a  reversal  of  this  order  airectlng  the 
efendant  to  file  the  stenographer's  minutes 
of  the  trial.—  Order  reversed,  with  ten  dol- 


lars costs  and  disbursements  and  motion 
denied,  without  costs.  Bartlett,  Woodward, 
Jenks,  Rich  and  Miller,  JJ.,  concurred. 

Snedden-Tailinan  (.ouipany.  Respondent,  v. 
Fanny  Hollander,  Appellant.— Order  af- 
flrme>l,  wirh  ten  dollars  costs  and  disburse- 
merits.  No  opinion.  Tllrschberg,  P.  J., 
.artlett,  Jenks,  Rich  and  Miller,  JJ.,  con- 
curred. 

William Trott«  Appellant,  v.ValentineRehmltfc, 
Respondent.— Order  modified  by  inserting 
a  provision  requiring  the  respondent  to  pay 
all  costs  of  the  action  up  to  the  time  of  the 
granting  of  the  order  as  a  condition  of  ai- 
1  )vving  the  amendment  tdthe  answer;  and 
as  modified  aflirmed  with  ten  dollars  costs 
and  disbursements  to  the  appellant.  No 
opinir>n.  Bartlett,  Jenks,  Rich  and  Miller, 
JJ.,  concurred. 

In  the  .Matter  of  the  Application  of  the  Brook- 
Ivn  Bar  Association  to  Punish  Eugene  R. 
Hayne,  an  Attorney.  —  Repor .  of  referee 
confirmed,  except  as  to  the  recommendation 
therein  contained,  and  defendant  suspended 
from  practice  as  an  attorney  for  the  term  of 
six  months.    No  opinion.    All  concurred. 


*  See  Lews  of  1896,  chap.  425,  $  1  a,  as  amd.  by  Laws  of  1901,  cbap.  204  —  [Rbp. 
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PAOB. 

ABORTION —  Crime  detected  by  means  of  a  trap  —  an  intent  to  commit  a 
crime  must  be  coauected  with  some  overt  act  —  what  constitutes  the  crime  of 

an  attempt  to  commit  an  abortion.     People  v.  Co2«rad 56ft 

JSee  Crime. 

ABUSE  OF  PBOCESS— In  an  action  for  abuse  of  process  wliere  the 
wroni?  charged  consists  in  bringing  the  action  it  must  be  alleged  that  it 
has  terminated  or  that  the  party  has  been  prevented  from  asserting  his 
defense.    Risser  v,  Liberman  Brothers ^SZ 

See  I^LBADING. 

ACCIDENT  —  Resulting  from  negligence. 
See  Negligence. 

ACCOO JMXxNG  —  Between  attorney  and  client. 
Ste  Attorney  and  Client. 

ACT  OP  GOD  —  In  producing  a  freshet  — it  does  not  relieve  the  city  from  lia- 
bHityfor  obstructing  a  stream  by  sewage. 
See  Municipal  Corporation. 

ACTION  —  Issuing  of  an  attachment  in. 
Ste  Attachment. 

For  dotrer. 

See  Dower. 

Election  of  remedies. 

See  Election. 

At  law. 

See  Equity. 

Time  for  commencing. 

See  LiMFfATiON  of  Action, 

Relating  to  municijml  corporations. 

See  Municipal  Corporation. 

Where  notice  is  a  condition  precedent  io  its  maintenance. 

See  Notice. 

Demand  before  suit. 

See  Practice. 

Proceedings  on  the  trial  of. 

See  Trial. 

ADMEASXTBEMENT  —  Of  doioer. 
See  DowsA. 

ADOPTED  CHILD  —  An  adopted  child,  held  not  to  take  under  a  will 
giving  proj}erty  to  her  fatfur  and  in  case  of  his  death  to  his  children. 

See  Matttu  of  Hopkins 458 

ADTTLTEB  ATION  —  Of  food. 
See  Pood. 

AFFIDAVIT  —  In  supplementary  proceedings —■  insufficiency  of. 
See  Exscution. 

AGENCY—  Qeneraily. 

See  Principal  and  Agent. 

AMENDMENT  —  Of  pleadings. 
See  Pleading. 
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PAOB. 

APPEAL  —  Mortgage  foreclosure  —  etay  until  tJie  decmo7i  of  an  action  to  set 
atsiiU  Uu  deed  under  which  the  mortgagor  acquired  tale  —  w^ien  a  violatian 
tliereof  will  not  be  considered  on  an  appeal  from  a  final  judgment  of  forecitmire. 

'  >Sfetf  Franklin  tJ.  Beeglk 412 

A  Municipal  Court  may  vacate  its  own  void  judgment  —  tJie  order  is 

appealable —  the  appellate  court  is  concluded  by  the  return^-  %t  cannot  consider 
statements  in  contravention  thereof  in  t/ie  brirf  of  counsel. 

/S^  Stkiin  1?.  Fleck 272 

A  genei'al  objection  to  the  entire  charge  o1  a  trial  judge  is  not  a  sufficient 

basis  for  presenting  to  an  appellate  court  any  alleged  error  in  tJie  charge, 

i&j<!  People  1?.  Beaman 151 

Condemnation  of  Hghts  in  an  alley  with  a  view  to  its  discontinuance  — 

an  oi'der  oven^uling  prelimitmiyjunsdictunal  objections  is  apj)ealable. 

See  Matter  op  City  of  Rochester  (In  re  Neun) 99 

A?i  exception  is  not  necessary  to  the  reveio  of  an  order  denying  a  motion 

for  a  new  trial  —  exceptions  are  properly  confined  to  ridings  on  the  trial. 

See  ToouEY  v.  Interurban  Street  R.  Co 296 

The  practice  of  trying  together  and  reviewi)ig  upon  a  single  record  a 

num>ber  of  separate  actions  having  different  parties,  discouraged. 

See  Tufpey  v.  Brooklyn  Union  Gas  Co 416 

An  order  upon  which  is  entered  an  interlocutory  judgment  overruling  a 

demurrer  is  in  effect  a  decision  and  in  not  appealable. 

See  R.KHKis  V.  Bvan 510 

Wfien  the  objection  tJuit  certain  matter  hca  not  been  pleaded  cannot  be 

-first  taken  on  appeal,  considered. 

See  Snell  v.  Remington  Paper  Co 188 

An  order  directing  that  a  previous  ot^ier  *' stand  and  remain  in  full 

force  and  effect,''  when  not  appealable. 

See  Field  v.  White 865 

Effect  of  the  submission  to  the  jury  of  a  question  whicit  sluntld  be  decided 

by  the  court. 

See  West  v.  Grosvenor 266 

Mo7'tgage  foreclosure  —  remeiiy  wliere  a  deficiency  judgment  is  in  excess 

€f  a  defendant's  Hnbiiily. 

See  ViNGLT  V.  Ketcham 408 

Presumption  on  an  appeal  from  a  judgment  of  nonsuit. 

See  McCoNNELL  V.  Morse  Iron  Works 824 

From  a  judgment  ei'roneously  entered. 

See  Judgment. 

APPEARANCE  —  By  a  defendant  —  wJien  it  is  not  a  waiver  tf  want  of 
junsaiction. 

See  Attachment. 

APPELLATE  DIVISION  —  Its  approval  required  to  a  highway  less  than 
three  rods  in  width. 
See  Court. 

ARREST  —  Objection  tJiat  contempt  proceedings  were  begun  by  a  notice  of 
motion  instead  of  by  order  to  sJiow  cause  or  attachment,  when  waived — order 
fixing  a  fine  and  committing  the  debtor  until  the  fine  and  sheriff's  fees  be  paid 
amended  by  striking  out  the  latter. 

See  Maigille  v,  Leonard 867 

Reward  offered  for  the  arrest  or  information  leading  to  the  arrest  of  a 

criminal  —  what  entities  a  party  tJiereto. 

See  Atwood  v.  Armstrong  601 

ASSESSMENT  —  Fbr  the  purposes  of  taxation. 
See  Tax. 
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ASStOKMENT  —  Action  at  law  upon  contract  —  the  plaintiff  cannot,  upon 
ast^igning  interests  in  his  claim  to  third  persons,  discontinue  the  action  at  law 
and  bring  an  action  m  equity  making  such  third  persons  parties  defendant. 

See  BuTTERLY  V.  Deerino 395 

ASSIONMENT  FOB  OBEDITOBS  —  EvidcDce  —  proof  that  a  trustee  for 
creditors  acted  gratuitously  is  corapeteut  upon  the  question  whctlier  he 
assumed  a  liability  incurred  in  the  management  of  the  trust  individually  or 
in  his  representative  capacity.     Megowan  v.  Peterson 350 

Ste  EVIDENXE. 

ASSOCIATION  —  Membership  in  a  society  — judgment  directing  reinstate- 
ment—  wfiat  IS  not  sufficient  proof  that  such  judgment  adjudged  tiiat  the  mem- 
ber had  been  wrongfully  expellM  from  the  society.']  1.  In  an  action  in  which  it 
was  necessary  for  the  plaintiff,  in  order  to  recover,  to  prove  that  he  was  a 
member  of  the  defendant  society  during  the  period  set  forth  in  the  com- 
plaint, the  plaintiff  alleged  that  he  was  unlawfully  expelled  from  the  society 
at  the  beginning  of  such  period  and  that  at  the  end  of  such  period  he  recov- 
ered a  judgment  reinstating  him  in  the  society.  The  defendant  denied  the 
alleged  unlawful  expulsion,  and  the  plaintiff,  lor  the  purpose  of  proving  the 
fact  of  such  unlawful  expulsion,  offered  in  evidence  a  copy  of  the  order  for 
judgment  in  the  action  brought  to  compel  reinstatement.  The  order  for  judg- 
ment recited  that  the  issues  in  the  action  havin.&r  come  on  for  trial  and  the 
attorneys  for  the  respective  parties  having  stipulated  in  open  court  that  the 
plaintift  be  reinstated  in  the  defendant  society  it  was  accordingly  adjudged 
that  the  plaintiff  be  reinstated.  No  other  part  of  the  judgment  roll  was 
placed  in  evidence,  nor  was  any  extrinsic  evidence  given  as  to  what  ques- 
tions were  raised  and  determined  in  the  former  suit. 

Held,  that  the  evidence  did  not  constitute  proof  of  a  former  adjudication 
to  the  effect  that  the  plaintiff  had  been  wrongfully  expelled  from  the 
defendant  society; 

That,  in  order  to  determine  this  question,  an  inspection  of  the  entire  judg- 
ment roll  would  be  necessary; 

That  to  make  a  former  judgment  upon  a  question  involved  in  a  subse- 
quent suit  conclusive  evidence  as  to  that  question  in  the  subsequent  suit,  it 
must  bo  made  to  appear  either  by  the  record  in  the  former  case  or  by  extrinsic 
evidence  that  the  precise  question  was  raised  and  determined  therein. 

CuccuRCLLO  V.  SociETA  Italiana 276 

2.  By-law  of  mutual  benefit  society  —  a  pmrision  that  for  one  month 

after  payinent  oj  any  arrearages  no  benefit  slmll  accrue  to  a  member  is  unreason- 
able.] The  following  provision  in  the  by-laws  of  an  incorporated  mutual 
benefit  society,  that  *'  Any  member  in  arrears  to  the  amount  of  four  weeks* 
dues  shall  not  be  entitled  to  draw  any  benefit  until  one  month  from  the 
date  of  paying  deficiency."  is  unreasonable,  and  a  member  of  the  society 
who  pays  up  arrearages  of  not  less  than  six  weeks'  dues  is  entitled  to  draw 
sick  benefits  for  a  period  beginning  within  a  few  days  after  making  such 
payment.    Burns  v.  Manhaitan  Brass  M.  Aid  Society 467 

3.  When  a  constitutional  provit^ion  is  merely  a  by-law.]    Provisions  in 

the  so-called  constitution  of  a  corporation,  which  constitution  has  been 
framed  by  the  corporation  itself  and  is  not  a  special  legislative  enactment, 
are  simply  by-laws.  ^  Id, 

ASSUMPTION  OF  BISK : 

See  Neolioence. 

ATTAOHMENT  — //I  the  Municipal  Court  of  Buffalo  —  what  affidavits  do 
not  confer  Jurisdiction  —  effect  of  a  general  appearance  by  a  defendant  not 
served  and  his  neglect  to  move  to  dismiss  the  attachment  until  an  a(ffounud 
day  —it  is  not  a  waiver  of  a  want  of  jurisdiction  in  the  court  to  issue  it.]  A 
motion  for  a  warrant  of  attachment  in  an  action  brought  in  the  Municipal 
Court  of  the  city  of  Buffalo  was  based  on  three  affidavits  made  by  different 
aflSants.  The  first  affidavit  alleged  that  the  defendant  told  the  affiant  that 
he,  the  defendant,  was  going  to  leave  Buffalo  and  was  going  to  St.  Louis, 
and  that  the  defendant  had  left  Buffalo.  The  second  affidavit  stated  that  the 
defendant  told  the  affiant  that  he  was  packing  his  household  goods  and  was 
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ATTACHMENT  —  Contin  ued.  page- 

about  to  leave  Buffalo;  that  he  was  going  to  Baltimore,  and  then  possiMy 
to  Atlantic  City.  Tlie  third  nflitlavit  stated  that  the  affiant  went  to  the 
defendant's  plac'e  of  business  and  was  informed  by  an  employee  that  he  had 
gone  to  Baltimore  and  from  there  was  going  to  Washington  and  then  to 
St.  Louis.  The  af£davits  did  not  suggest  that  the  defendant's  departure 
from  Buffalo  was  not  temporary  or  made  in  the  regular  course  of  business 
or  for  pleasure,  or  that  the  defendant  left  BufTado  with  intent  to  defraud  his 
creditors,  or  for  the  purpose  of  avoiding  service  of  process,  or  to  remove 
his  property  be^'ond  tlie  jurisdiction  of  the  court. 

JIel(f,  that  the  affidavits  were  insufficient  under  subdivision  2  of  section 
2906  of  the  Code  of  Civil  Prtcedure  to  confer  jurisdiction  on  the  court  to 
issue  the  attachment; 

That  the  defendant,  by  appearing  generally  in  the  action  on  the  return 
day  of  tlie  summons,  and  by  neglecting  to  move  to  vacate  the  attjichment 
on  llirit  day,  did  not  waive  his  riglit  to  move  for  the  vacation  of  the  attach- 
ment on  the  >.djourne<l  day. 

Sembl^,  that  it  was  the  duty  of  the  judge  to  have  granted  the  motion  to 
vacate  the  attachment  whenever  the  motion  was  made  or  upon  his  own 
motion.     Franke  v.  IIa vkns 67 

ATTEMPT  TO  COMMIT  A  CBIME: 

See  Ckime. 

ATTORNEY  AND  CUENT  —  Transnctionn  between  jtergon*  standing  in 
o>nJliential  relations  will  be  scrutinized  with  extreme  tigtlanc^.]  1.  Where 
persons  standing  in  a  confidential  relation  make  bargains  with  or  receive 
benefits  from  the  persons  for  whom  they  are  counsel,  attorney,  agent  or  trus- 
tee, the  tninsaction  is  scrutinized  wiih  extRMne  viijilance  and  rt-garded  with 
the  utmost  jetilousy.  The  clearest  evidence  is  rocjuired  that  there  was  no 
fmud,  influence  or  mistako;  that  the  transaction  was  perfectly  understood 
by  the  weaker  partv;  and.  usually,  evidence  is  required  that  a  thin!  and  dis- 
interested person  advised  such  party  of  all  his  rights.  The  presumption  is 
against  the  propriety  of  the  transaction,  mid  the  onus  of  establishing  the  gift 
or  bargain  to  have  been  fair,  voluntary  and  well  understood  rests  upon  the 
claimant,  and  this  is  in  addition  to  the  evidence  to 'be  derive<l  from  the 
execution  of  tlie  instrument  conveying  or  assigning  the  property. 

KiSSAM  V.  Sl^CIKES 53$ 

2. Wfuit  is  essential  to  a  txilid  confirmation  tkerefrf".}    A  confirmation 

must  be  a  solemn  and  deliberate  act  —  not,  for  insUince.  fished  out  from 
some  expressions  in  a  letter.  The  court  will  watch  it  with  the  utmost 
strictness  and  will  not  allow  it  to  stand  but  on  the  very  clearest  evidence. 
The  ce^ttui  que  trust  must  be  honestly  made  ac((Uainted  with  the  material  cir- 
cumstances of  the  case.  The  confirming  party  must  not  be  ignorant  of  the 
law;  that  is,  he  must  be  aware  that  the  tmusuction  confirmed  is  of  such  a 
character  that  he  could  impeach  it  in  a  court  of  equity.    Id, 

8. Application  of  the  rule,  as  between  an  attorney  and  ?iis  client.']    In  an 

action  brought  by  a  client  against  her  attorney  to  compel  him  to  account  for 
money  which  she  had  paid  to  him  for  the  purpose  of  having  it  invested  in 
real  esttite  mortgages,  and  which  had  been  lost,  owing  to  the  fact  that  the 
attorntry  did  not  exercise  reasonable  diligence  and  such  care  and  skill  as  is 
ordinarily  possessed  by  persons  of  common  capacity  engaged  in  the  same 
business,  the  court  will  not  give  effect  to  an  instnunent  executed  by  the 
client  to  the  attorney  in  which  she  ratifietl  his  acts  in  her  behalf  and  released 
him  from  all  liability  in  respect  thereto,  unless  it  appears  that  the  client 
knew  and  fully  understood  the  entire  transaction  and  the  extent  of  her 
legal  rights  in  the  premises.     Id. 

4.  Remedy  of  the  aitorneu  where  a  settlement  is  made  by  his  client  with- 
out his  couJient.]  Where  the  plaintiff  in  an  action,  without  the  knowledge  or 
consent  of  her  attorneys,  effects  a  settlement  of  the  action,  such  attorneys 
may,  if  the  plaintiff  is  not  financially  responsible,  enforce  their  lien  for 
services  either  in  an  action  in  equity  or  in  a  proceeding  under  section  66  of 
the  Code  of  Civil  Procedure. 

The  court  will  mrely,  if  ever,  permit  the  action  to  be  continued  for  the 
benefit  of  the  attorneys.     Smith  v.  Acker  PiiocEbS  Co 170 
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ATTOBNEr  AND  CLIENT  -  Continued.  paob. 

5.  Whnl  mukt  be  shoion  on  an  ajyplication  unde,r  section  66  of  tJie  Code 

of  Civil  Piocedure.]  Au  appliaitiou  by  the  attorneys  for  iiu  order  under 
sectioQ  66  of  the  Code  of  Civil  Procetiure  will  be  denied  where  the  moviu^ij 
papers  do  not  show  the  amount  of  the  couipeussitiou  claimed  by  thi^attorneys 
or  that  the  plaintiff  is  not  financially  responsible.     Id. 

6.  •  Motion  to  compel  an  attorney/  to  profiecnte  the  action  diligently  or  to 

slipnlate  t/uU  another  attor/ie//  be  a  >]mnM  —  in  the  ord^r  deciding  the  motu>n 
a  reft ree  .should  not  be  ap}>nnted  to  fj.e  the  attornef/'H  com]}ennation.'\  Where 
the  plaintiffs  in  an  action  make  a  motion  to  compel  tlieir  attorney  to  proceed 
to  prosecute  the  action  diiif^ently  or  to  stipulate  for  the  substitution  of 
some  other  attorney,  the  court  should  not  inoorponite  in  the  order  denying 
the  motion  a  provision  appointing  a  referee  t)  determine  the  amount  of  the 
attorney's  compensation,  where  tljo  right  of  the  attorney  to  have  his  com- 
pensation so  fixed  was  not  litigated  upon  the  motion  and  the  moving  parties 
object  to  its  being  so  fixed.     Luikkut  v.  Luikkut 53 

7.  The  attorney/ 9  relief  is  ht/  an  inde'i^endent  motion.']     If  the  attorney 

deems  that  he  is  entitled  to  have  the  amount  of  his  compensation  fixed  h}'  a 
referee  in  a  summary  proceeding,  he  should  be  relegated  to  an  independent 
motion  for  that  relief.    Id. 

Agreement  *'  to  be  at  the  expense  of  all  actions  and  legal  proceedings 

necessary  for  obtaining  or  maintaining  the  franchises  "  of  a  railroad  —  the 
fees  of  an  attorney  employed  by  tlie  party  with  whom  the  agreement  is 
made  are  not  coven  d  thereby.     Edwauds  v.  Atlas  Imi'HOVEMENT  Co..   . .     560 
See  Contract. 

Action  b}'  an  attorney  to  establish  a  lien  on  his  client's  papers,  etc. — 

how  judgment  may  be  entered  where  a  demurrer  interposal  by  the  client  is 
overruled  and  the  cliint  fails  to  answer  over  —appeal  from  a  judgment  erro- 
neously entered.     Matuot  v.  Tuiebel 426 

Sue  Judgment. 

Measure  of  damages  for  the  breach  of  a  contract  under  which  five  per 

cent  of  claims  collected  was  to  be  given  to  an  attorney. 

Caklisle  p.  Barnes.     (No.  1) .' 573 

See  Contract. 

Local  board  of  health  —  limitations  upon  its  power  to  appoint  an 

attorney  —  duty  (»f  the  corporatiim  counsel  to  represent  it. 

Reynolds  ©.  Village  OF  OssiNiNG 298 

See  Health  Board. 

AUTOMOBILE —  Licifjility  for  injwry  from  a  horse  frightened  by. 
Ste  Negligence. 

BAILMENT —  A  common  carrier  may  not  set  up  its  o*on  ownership  as  a 
defense  to  an  action  for  gotnis.]  1.  A  common  cjirrirr,  sued  for  the  conversion 
of  goods  delivered  to  it  for  carriage  by  the  plaintiff  in  the  action,  cannot  set 
up  its  ownership  of  the  goods  as  a  defense  to  the  action. 

Valentine  p.  Long  Island  U.  R.  Co 419 

2.  It  is  competent  on  the  question  of  d  images]     Semble,  however,  that 

evidence  of  its  ownership  is  admissible  in  the  action  on  the  question  of 
damages.    Id. 

3.  A  bailee  cannot  plead  jus  tertii.]     The  general  rule  that  a  bailee 

cannot  plead  Ju«  tertii  against  his  bailor  applies  to  common  ctirriers.    Id. 

4.  Receptions  to  this  rule.]    The  exceptions  to  such  general  rule  stated 

and  considered.     Id. 

BANISTEKS  —  On  staircases  in  tenement  houses  —  wJien  the  absence  of,  is  not 
tlte  cause  of  an  accident. 
See  Negligence. 

BANKING  —  Bond  of  a  bank  casJiier  —  liability  of  the  sureties  there-on  where 
the  cashier  certifies  his  own  c/ieck  ufxtn  tlie  bank,  his  account  in  which  is  omr- 
drawn,  to  pay  his  note  held  by  a  third  party  —  wfien  tlie  complaint  in  an  action 
against  tliem  is  not  demurrable.]    1.  The  complaint  in  an  action,  brought  by 
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B  ANKINO  —  Continued.  paqs. 

the  receiver  of  the  Elmira  National  Bank  against  the  sureties  upon  the  bond 
of  one  Bush,  the  casliier  of  such  bank,  which  was  conditioned,  among  other 
things,  that  the  sureties  should  reimburse  the  bank  for  any  loss  sustained 
by  any  dishonest,  fraudulent  or  criminal  act  on  the  part  of  Bush,  stated  two 
causes  of  action. 

In  the  first  cause  of  action  the  plaintiff  alleged  that  Bush  had  a  personal 
deposit  accoiuit  with  the  said  Elmira  Natiom\i  Bank  and  that  the  said  bank 
had  a  deposit  account  witli  the  Chjise  National  Bank;  that  on  May  5,  1893, 
Bush  was  indebted  to  the  Chase  National  Bank  on  his  individual  promissory 
note  in  the  sum  of  115,012.50;  that  on  that  day,  at  the  office  of  the  Chase 
National  Bank,  Bush  signed  a  check  upon  the"^  Elmira  National  Bank  in 
favor  of  the  Chase  National  Bank  for  j|;l 5,012. 50;  that  he  certified  said 
check  in  his  capacity  as  cashier  of  the  Elmira  National  Bank  and  delivered 
it  to  the  Ciiase  National  Bank  in  payment  of  his  indebtedness  to  that  bank; 
that  the  Chase  National  Bank  credited  Bush  with  such  payment  and  charged 
the  amount  thereof  against  the  Elniir.i  National  Bank;  that  at  the  time  the 
check  was  thus  certified  and  delivered  to  the  Chase  National  Bank  Bush's 
account  in  the  Elmira  National  Bank  was  overdrawn;  that  the  certification 
of  such  check  was  without  authority  and  illegal;  that  Bush  failed  to  enter 
the  transaction  on  the  books  of  the  Elmira  National  Bank,  and  that  when  it 
was  finally  discovered  the  plaintiff  brought  an  action  against  the  Chase 
National  Bank  to  recover  the  said  sum  of  $15,012.50;  that  such  action 
resulted  in  a  judgment  against  the  Chase  National  Bank  for  the  sum  of 
$7,012.50  only. 

The  second  cause  of  action,  after  repeating  the  relevant  portions  of  the 
first  cause  of  action,  alleged  that  before  the  signature  of  the  check  and  the 
certification  thereof  Bush  tendered  to  the  Chase  National  Bank  $8,000  in 
currency  and  $7,000  in  a  check  or  draft  of  the  Elmira  National  Bank,  said 
tender  being  made  in  payment  of  Bush's  promissory  note  heretofore  men- 
tioned; that  said  currency  apparently  belonged  to  Bush;  that  the  Chase 
National  Bank  had  no  knowledge,  information  or  notice  that  it  did  not 
belong  to  him;  that  such  currency  in  fact  belonged  to  the  Elmira  National 
Bank;  that  the  said  tender  was  r^ectcd  by  the  Chase  National  Bank,  and  it 
was  thereupon  agreed  between  the  said  Bush  and  the  Chase  National  Bank 
that  said  currency  and  said  check  or  draft  should  be  deposited  in  the  account 
of  the  Elmira  National  Bank  with  the  Chase  National  Bank,  and  that  said 
Bush  should  thereupon  in  payment  of  his  indebtedness  draw  and  certify  the 
check  described  in  paragraph  9  of  the  complaint  and  make  it  payable  as 
therein  stated;  that  said  agreement  was  made  and  carried  out  by  the  Chase 
National  Bunk  in  good  faith  antl  in  the  belief  that  the  sai(i  $8,000  currency 
and  $7,000  check  or  draft  were  the  property  of  said  Bush,  and  without 
knowledge,  information  or  notice  that  said  $8,000  currency  was  the  property 
of  the  Elmira  National  Bank. 

lldd,  that  neither  of  the  causes  of  action  was  demurrable; 

That  each  of  them  sufilciently  alleged  a  misappropriation  by  Bush  of  the 
funds  of  the  Elmira  National  Bank  to  the  extent  of  $8,000,  and  that  the  sure- 
ties were  liable  therefor.     Rankin  c.  Bush 510 

2.  Appraiml  of  stock  in  a  bank  which  it  is  proposed  to  merge  in 

another  bank — tJie  actual,  not  the  mere  rec^^rd,  owner  of  t/ie  stock  mtist  insti- 
tute tJie  proceeding  tJiereforJ]  Under  section  36  of  the  Blinking  Law  ^Laws 
of  1892,  chap.  689,  added  b^  Laws  of  1895,  chap.  382),  authorizing  the  main- 
tenance of  certain  proceedmgs  for  the  appraisal  of  his  stock  by  a  stock- 
holder of  a  bank  who  objects  to  a  proposed  merger  thereof,  the  proceedings 
must  be  instituted  by  the  actual  owner  of  the  stock.  They  cannot  be  insti- 
tuted by  the  record  owner  of  stock  which  in  reality  belongs  to  another. 

Matter  of  Rogers 466 

BANKRUPTCY  —  Guaranty  to  "  pay  on  demand,  upon  the  default  of  the 
said  Emery  W.  Dye,  said  monthly  accounts  on  the  tenth  day  of  the  month  "  — 
notice  resulting  from  knowledge  of  the  insolvency  of  the  person  to  whom 
the  credit  is  given— -duty  to  disclose  inforra*ition  in  respect  to  such  insol- 
vency —  duty  of  the  guarantor  to  inquire  as  to  the  solvency  of  Dye. 

Wanamaker  v.  Powbrs 485 

See  Contract. 
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BANKBUPTCT—  Continued.  paqb. 

Uight  of  a  solvent  man,  as  against  subsequent  creditors,  to  dispose  of 

his  property  —  notes  given  subsequently,  for  advances  made  before  judg- 
ments were  recovered  —  what  is  secured   by  an  agreement  to  secure  future 

advances.     Huntington  r.  Kkbeland 884 

See  Fkaudulknt  Conveyance. 

BAR —  To  action,  arising  from  adcerne  poMeaion. 
See  Limitation  op  Action. 

BEQUEST  —  In  lieu  of  dower. 
JSte  Dower. 

BILL  OF  LADING  —  For  transportation  by  water. 
See  Shipping. 

BILL  OF  PABTICULABS : 

See  l*LEADING. 

BILLS  AND  NOTES  —  Promishory  note  —  wJiat  writing  is  sufficient  as  a 
renunciation  of  tfie  right  to  enforce  ttS\  1.  Where,  after  a  testator's  death, 
there  is  found  among  his  papers,  inclosed  in  an  envelope,  a  promissory  note 
payable  to  him  and  an  instrument  signed  by  him  and  addressed  to  his  execu- 
tors stating,  'Gentlemen. —  Tlie  enclosed  note  I  wish  to  be  cancelled  in 
case  of  my  death,  and  if  the  laW  does  not  allow  it  I  wish  you  to  notify  my 
heirs  that  it  is  my  wish  and  orders,"  such  instrument  is  not  effective  to  pre- 
vent his  executors  from  enforcing  such  note,  as  it  docs  not  comply  with  sec- 
tion 203  of  the  Negotiable  Instruments  IjJiw  (Laws  of  1897,  chap.  612)  which 
provides:  **  The  holder  may  expressly  renounce  his  rights  against  any  party 
to  the  instrument  before,  at  or  after  its  maturity.  An  absolute  and  uncon- 
ditional renunciation  of  his  rights  against  the  principal  debtor  made  at  or 
after  the  maturity  of  the  instrument  discharges  the  instrument.  But  a 
renunciation  does  not  affect  the  rights  of  a  holder  in  due  course  without 
notice.  A  renunciation  must  be  in  writing  unless  the  instrument  is  deliv- 
ered up  to  the  person  primarily  liable  thereon."    Leask  v.  Dew 529 

2. A  tendei\  trithout  offer  of  the  money  or  ability  to  prodncs  it,  is  ineffec- 
tive.] Evidence  that  during  the  testator's  lifetime  the  payee  of  the  note 
stated  to  the  testator  that  he  wished  to  pay  the  note,  and  that  the  testator 
refused  to  accept  payment,  stating  that  he  wished  the  payee  to  use  the 
mone^  due  upon  the  note  for  another  purpose,  does  not  establish  a  tender 
sufficient  to  prevent  the  enforcement  of  the  note,  in  the  absence  of  testi- 
mony that  the  party  making  the  alleged  tender  produced  or  could  have  pro- 
duced the  money  at  the  time  of  the  alleged  tender.    Id. 

Action  on  a  promissory  note  executed  by  a  trustee  for  creditors  and 

signed  'Charles  G.  Peterson,  Trustee "  — proof  that  the  trustee  acted 
gratuitously  is  competent  upon  the  question  whether  he  assumed  liability 
upon  the  note  individually  or  in  his  representative  capacity. 

Megowan  V,  Peterson 350 

See  EviDENCB. 

Mechanic's  lien  on  money  due  by  a  village  to  a  contractor — orders 

given  by  contractors  for  public  improvements  must  be  filed  — the  payment 
of  an  order  of  the  contractor,  invalid  because  not  filed,  not  credited  to  the 

village  as  against  lienors.    Rockland  Lake  Co.  v.  Port  Chester 300 

See  Lien. 

BOARD  OF  HEALTH : 

See  Health  Board. 

BOND  —  Of  a  bank  cashier  — liability  of  the  sureties  thereon  where  the 
cashier  certifies  his  own  check  upon  the  bank,  bis  account  in  which  is  over- 
drawn, to  pay  his  note  held  by  a  third  party.    Rankin  v.  Bush 510 

Ses  Banking. 

BOTTNDABY  —  Cases  involving  construction  of  deeds. 
See  Deed. 

'^•^Etidenee  competent  on  an  issue  as  to. 
See  Evidence. 


Digitized  by 


Google 


636  INDEX. 

BBEACH —  Of  a  contract  of  employment  —  measure  of  damages. 
JSee  Master  and  Seuvakt. 

BROKER: 

See  Prijjcipal  and  Agent. 

PAa& 

BROOKLTN  —  Absensment  for  taxation  —  it  sitould  not  indttde  «7i  on^  assess- 
fnent  several  parcels  of  land  belonging  to  differeiit  owners — t/ie  land  assessed 
sliould  be  described  by  stating  its  amount  or  by  reference  to  a  map  or  by  other 
description  adequate  to  point  it  out. 

See  Gehrhakdt  v.  Schwartz 889 

BVPTALO  —  yfunicipal  Covrt  of 

See  Municipal  Corporation. 

BUHiBIIfG  —  EncroacJimen.  of,  on  an  adjoining  lot  and  on  the  street. 

See  Specific  Performance. 
BY-LAW  —  Of  a  mutual  benefit  society  —  when  unreasonable. 

See  Association. 

CAMT'ASS  —  Of  votes  at  an  election. 
See  Election. 

CARGO: 

See  Shipping. 

CARRIER  —  A  common  carrier  may  not  set  up  its  own  ownership  as  a 
defense  to  an  artion  for  goods  —  it  is  competent  on  the  question  of  damages 
—  a  bailee  cannot  plead^w*  tertii  —  exceptions  to  this  rule. 

Valentine  v.  Long  Island  R.  R.  Co 419 

See  Bailment. 

Jiy  land. 

See  Railroad. 

CASE  —  071  appeal. 
See  Appeal. 

CAUSE  —  Of  an  accident. 
See  Negligence. 

CERTIORARI  —  The  determination  dismissing  an  employee  of  the  street 
cleaning  department  of  New  York  city  does  not  become  final  until  known 
to  him  —  from  what  time  the  four  calendar  months  begin  to  run. 

People  ex  rel.  Lahey  r.  Woodbury 833 

See  Civil  Service. 

CHARGE  —  In  negligence  cases. 
See  Negligence. 

Of  the  judge,  generally. 

See  Trial. 

Upon  land^  devised. 

SeeY^iLL. 

CHARTER  PARTT : 

See  Shipping. 

CHATTEL  —  i>zw7  of  cliatteU. 

See  Personal  Property. 

Sile  of 

See  Sale. 

CHILD: 

See  Infant. 

See  Parent  and  Child. 

CITY: 

See  Municipal  Corporation.  ^ 

CITY  STREET : 

See  Municipal  Corporation. 
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CIVIL  BIGHTS  ACT  —  Penalty  under. 
i>ee  Innkeeper. 

CIVIL  SERVICE  —  Bemoval  of  a  member  of  the  uniformed  force  of  the  JVeic 
York  street  cUaning  depurtinent — what  notice  does  not  imiicjite  that  the 
employee's  jx>sition  was  abolisfied  and  his  services  no  longer  r€qui7'ed.]  1.  The 
following  notice  given  by  the  commissioner  of  street  cleaning  of  the  city  of 
Sew  York  to  a  member  of  the  uniformed  force  of  that  department  who 
had  been  employed  as  a  sawyer  therein:  "  You  arc  hereby  notified  that 
you  are  discharged  from  tliis  department  as  a  sawyer,  your  services  being 
no  longer  required,"  is  not  of  itself  equivalent  to  a  determination  by  the 
commissioner  that  the  position  of  sawyer  had  been  abolished  or  that  the 
requirements  of  the  department  were  so  diminished  that  the  sawyer's 
services  were  no  longer  needed,  and,  therefore,  does  not  render  inopera- 
tive section  537  of  the  Grwiter  New  York  charter  (Laws  of  1897,  chap.  878, 
as  amd.  by  Laws  of  1901,  chap.  466)  which  provides  that  a  member  of  the 
uniformed  force  of  the  department  of  street  cleaning  cannot  lawfully  be 
removed  until  he  has  been  informed  of  the  cause,  of  the  proposed  removal  and 
has  been  allowed  an  opportunity  of  making  an  explanation. 

People  ex  kel.  Qutiieil  v.  WooDJiUUY 462 

2.  Hecoci'n/  of  pay  duHng  the  period  of  r  moral  in  the  reinstatement  pro- 

ceilings]  SernbUs,  that  while  section  537  of  the  charier  provides  that  a 
removed  member  of  the  uniformed  force  in  the  department  of  street  clean- 
ing who  is  successful  in  a  proceeding  instituted  to  review  the  action  of  the 
commissioner  or  his  deputy  in  removing  him,  shall  be  entitled  to  be  rein- 
stated "and  to  receive  full  pay  during  the  time  of  his  suspension  or  removal 
from  office,"  it  does  not  authorize  the  recovery  of  pay,  during  the  period  of 
removal,  in  the  reinstatement  proceeding  itself.    Id. 

8. Certiorari  —  th^  determination  dismissing  an  employee  of  the  street 

cleaning  department  of  New  York  city  does  not  become  final  until  k/ioicn  to  him 
—  fr'Wiwhat  time  the  four  Cidendar  mont/ia  begin  torun.^  Where,  on  June 
23,  1904,  the  commissioner  of  the  department  of  street  cleaning  in  the  city  of 
New  York  made  a  determination,  dismissing  from  the  service  an  employee 
of  the  street  cleaning  department  who  was  then  on  sick  bave  by  permission 
of  the  department,  and  such  employee  received  no  notice  of  his  dismissal 
until  July  21,  1904,  when  he  reported  to  the  deparjiment  and  was  refused 
permission  to  go  to  work,  a  writ  of  certiorari  to  review  the  dismissal  obtained 
October  29.  1904,  and  served  November  2,  1904,  should  not  be  quashed  on 
the  ground  that  it  was  not  granted  and  served  within  four  calendar  months 
after  the  determination  to  be  reviewed  became  final  and  binding  as  pro- 
vided in  section  212o  of  the  Code  of  (Mvil  Procedure. 

People  ex  rel.  Lahey  «.  Woodbuky 833 

CLIENT : 

See  Attorney  and  Client. 

CLXTB: 

8e^  Association. 

CODE  OF  CIVIL  PBOCEDUBE  —  §  m-^  Attorney  and  client  —  remedy  of 
the  attorney  tn/wre  a  settlement  it  miule  by  his  client  without  his  consent  — 
wh^t  must  be  shncn  on  an  application  under  section  QQ  of  tfie  Code  of  Civil 
Procedure. 

See  Smith  v.  Acker  Process  Co 170 

§§  390,  390a  —  Action  on  a  judgment  of  anoth-er  State  — sufflrienry  of  an 

answer  setting  up  the  Statute  of  Limitations  of' such  ol/ier  State  as  a  bar. 

See  Chesapeake  Coal  Co.  t.  Mengis  ...   .   15 

§  724  —  Amendment  on  the  trial  as  to  the  dale  of  a  contract  stated  in  the 

tomplaint  —  motion  to  vacate  a  judgment  as  *'  faieti  against  the  defendant 
through  his  mistake,"  etc. —  when  properly  denied. 

See  Carlisle  p.  Baknes.     (No.  2) 582 

§  982 —  Change  of  venue  —  an  action  to  comjul  contribution  tottards  the 

expenses  of  a  real  estate  i>entufe  is  not  an  action  '*  to  recover,**  etc  ,  '*  real  prop- 
erty** within  Meet  ion  982  of  the  Code  of  Civil  Procedure. 

ilifc<?  Barnes  «.  Barnhart 424 
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OODE  OF  CIVIL  PB0CEDT7BE  —  Continued,  paox. 

g  1007  —  Stenographer' 9  minutes  substituted  for  the  judges  minutes  on  a 

motion  Jf&r  a  new  trial  —  t/iey  need  not  be  filed  with  the  order. 

See  ScHU>TTBRER  V,  Brooklyn  &  N.  Y.  F.  Co 363 

§  1 151  —  County  judge  of  Kings  county  —  compensation  of  for  drawing 

jurors  —  waited  by  waiting  to  demand  tlie  same  until  two  years  after  his  term 
expired — the  statute  contemplates  its  being  determined  in  advance  of  the  serrice. 

See  People  ex  rel.  Uurd  v.  McClellan 21 

§§  1223,  1223  —  Action  by  an  attorney  to  establish  a  lien  on  his  client's 

papers,  e  e. —  ?iot(f  judgment  mtty  be  entered  'where  a  demurrer  interposed  by  the 
client  is  orerruled  and  tlie  client  Jails  to  atiswer  over. 

/S^  Mathot  V.  Triebel 426. 

§  1925 —  Taxpayer's  action — proof  of  fraud,  etc.,  essential  to  its  main- 
tenance—  Stction  59  of  the  New  York  charter  does  not  authorize  such  an  action 
without  proof  of  fraud  or  bad  faith  —  the  statute  was  not  intended  to  protect 
against  bad  judgment  —  nor  against  a^ds  within  an  ojflcer's  jurisdictton  — 
**  waste**  and  **inju)y**  defined  —  what  statement  as  to  proposed  illegal  audits 
constitutes  merely  a  conclusion  —  evidential  facts  mtfst  be  alleged —^averments  as 
to  tlie  price  paid  for  gas  in  otJier  places — whai  constitutes  bad  faith. 

See  Hearst  v.  McClellan 336 

§2125 —  Certiorari  —  tlie  (fet^rmination  dismissing  an  employee  of  the 

street  cle  tning  department  of  Nt  w  York  city  does  iwt  become  final  until  known  to 
him — from  what  time  tfiefmr  C4ilendar  months  begin  to  run. 

See  People  ex  rel.  Lahey  v.  Woodbuky 333 

§  2233  et  seq. —  Forcible  entry  and  detainer  —  the  forcible  removal  of  one 

privileged  to  maintain  a  refreshment  stand  near  a  public  building  is  not  within 
Vie  purview  of  the  ntatute. 

See  Becjier  v.  City  op  New  York 269 

§  2269 —  Objection  that  contempt  proceedings  were  begun  by  a  notice  of 

motion  instead  of  by  order  to  show  cause  or  attachment,  when  waived  —  oid^ 
fixing  a  fine  and  committing  the  debtor  until  the  fine  and  sheriff's  fees  be  paid 
amended  by  striking  out  tlie  Utter. 

See  Maioillb  v.  Leonard 367 

§  2458,  «ttM.  1  —  Supplementary  proceedings  —  affidavit  as  to  the  issu- 
ance of  an  execution  to  tfie  county  '*  wliere  said  judgment  debtor  has  a  place  lor 
the  regular  tratisaction  of  business  ♦  *  ♦  it^  person  or  by  agent*'  —  it  is 
Jaially  defectire. 

See  Bank  op  Port  Jefferson  v.  Darling 431 

§  2713,  subd.  3  —  Transfer  tax  —  where  the  articles  specified  in  subdi- 
vision 3  of  section  2713  <?/  tlie  Code  of  Civil  Procedure  do  not  exist  their  value 
sliould  not  be  deducted  from  tJie  taxable  estate. 

*Se<' Matter  OF  Libolt 29 

§  2906,  subd.  2 —  Attachment  in  the  Municipal  Court  of  Buffalo  —  what 

affidavits  do  not  confer  juiisdict  ion  -effect  of  a  general  appearance  by  a  dtfend- 
ant  not  served  and  his  neglect  to  more  to  dismiss  the  attachment  until  an 
afijourned  day — it  is  not  a  waiter  of  a  want  of  jurisdiction  in  the  court  to 
issue  it. 

*Si?d  Pranke  tJ.  Havens 67 

g  2957  —  Plea  of  title  in  a  Justice's  Court  —  the  c^nplaint  cannot  be 

amended  in  the  County  Court  so  as  to  set  vp  a  new  defense  by  way  of 
counterclaim. 

See  Moisen  v.  Burr 24S 

§  3360,  subds,  3,  7  —  Condemnation  of  rights  in  an  alley  with  a  view  to 

its  disc4mttnuance  —  an  mder  overruling  preli  mi  nary  jurisdictional  objections  is 
apf>ealable  —  whtt  allegations  of  a  petition  are  sufficient  —  objections  relating  to 
curable  defects  of  minor  import,  how  taken. 

Ste  Matter  op  City  of  Rochester  (In  re  Necn) tS 

§  3383  —  Condemnation  of  land  fr  a  pa)k  in  tlie  city  of  Rochester — a 

park  is  a  *' public  place"  within  the  repealing  clause  of  the  Condemnation 
JMW  —  the  Condemnation  Lato  is  inapplicable. 

Sec  Matter  of  City  of  Rochester  (In  re  McLean) 181 
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^  3418 —  Mechanie^s  lien  on  inoney  due  by  a  village  to  a  contractor — the 

tiUage  %e  iwt  obliged  to  pay  coats  in  excess  of  t/te  amount  dtie  to  tlie  contractor. 

See  UocKLAND  Laku  Co.  v.  Port  Chesteu 360 

rSee  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this 
volume.] 

CODE  OF  OBIBCINAL  PBOCEDUBJi  —  §  663  —  ^4  resident  of  one  county 
committed  to  an  asylum  Jor  insane  criminals  for  an  offense  committed  in  anotfier 
C'funty  —  the  latter  county  cannot  recover  from  tlie  former  tJie  expense  of  his  sup- 
port —  effect  of  payments  having  been  made  —  vested  rights  under  a  statute  — 
presumption  as  to  its  being  a  toton  rather  than  a  county  charge. 

See  County  op  Jeffbhson  f.  County  of  Oswego 232 

I  See  table  of  sections  of  the  Code  of  Criminal  Procedure  cited,  ante,  in 
this  volume.] 

COMMISSION  —Of  an  executor. 

See  Executor  and  Administrator. 

See  Compensation. 

COMMITMENT  —  Fbr  contemj.t. 
See  Contempt. 

COMMON  CABRIEB : 

See  Carrier. 
See  Railroad. 
See  Shipping. 

COMPENSATION — Motion  to  compel  an  attorney  to  prot^cute  th:  action 
diligently  or  to  stipulate  that  anotfier  attoimey  be  apiwinted — in  the  onkr 
deciding  tlie  tfwtion  a  referee  should  not  be  appointed  to  fix  tlie  attorney's 
compensation. 

See  LuiKERT  v.  Luikert 58 

Of  county  judge  of  Kings  county  for  drawing  jurors. 

See  County  Judge  of  Kings  County. 

Of  an  executor  or  administrator. 

See  Executor  and  Administrator. 

CONDEMNATION  —  Of  real  property. 
See  Eminent  Domain. 

CONDITION  —  In  an  ins^irance  policy. 
See  Insurance. 

CONFIDENTIAL  RELATIONS  —  Contract  between  parties  holding. 
See  Attorney  and  Client. 

CONFLICT  OF  LAW  —  Action  on  a  judgment  of  another  State  — suffi- 
ciency of  an  answer  setting  up  the  Statute  of  Limitations  of  such  other  State 

as  a  bar.     Chesapeake  Coal  Co.  v.  Mengis 15 

See  Limitation  of  Action. 

CONSIDERATION  —  For  the  giving  of  a  mortgage  —  tnliat  is  sufficient  to 
give  priority  to  such  nwrtgage  orer  a  mortgage  given  btfore,  but  recordett  after  it. 
See  Mortgage. 

What  recital  of  in  the  assignment  of  a  mortgage  is  sufficient. 

See  Mortgage. 

CONSTITUTIONAL  LAW  —  Tr^uling  stamps  — chapter  637  of  the  Lairs  of 
1904  requiring  that  they  Ijc  redeemed  in  Ynoney  is  nnconxtitntionnl.]  1.  Section 
a^  of  the  Penal  Code,  added  by  chapter  657  of  the  Laws  of  1904,  which 
prohibits  persons,  among  otlier  things,  from  issuing  tniding  stamps  or  coupon 
tickets  unless  they  "shall  have  legibly  printed  or  written  upon  the  face 
thereof  the  redeemable  value  thereof"  in  money,  and  which  requires  that 
such  stamps,  upon  presentntion.  shall  be  redeemed  in  goods  or  money  at  the 
option   of  the  holder  when  presented  in  number  or  quantity  aggregating 
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in  money  value  not  less  than  five  cents  in  each  lot,  making  a  violation  of  its 
provisions  a  misciemmnor,  and  which  excludes  from  the  provisions  of  the 
section  trading  stamps  issued  by  a  merchant  or  manufacturer  in  his  own 
name  and  redeemable  by  him,  is  in  violation  of  the  constitutional  provision 
preventing  the  interference  with  "life,  liberty  or  property  w^ithout  due 
process  of  law." 

The  statute  is  unconstit\itional  for  the  further  reason  that  it  creates  a  pref- 
erential class.     People  ex  kel.  Appel  v.  Zimmerman 103 

2. Quaere  as  to  its  validity,  as  applied  to  goods  in  a  merchant's  possession 

when  it  was  pasned.]  Qacpre,  whether,  if  the  statute  were  valid,  a  tradesman 
could  be  convicted  thereunder  for  selling  packages  of  tobacco  in  which 
were  contained  coupons  not  complying  with  the  requirements  of  the  stat- 
ute, where  the  tradesman  had  such  packages  of  tobacco  in  his  possession 
before  the  statute  became  operative,  and  where  it  would  have  been  impractica- 
ble for  him  to  extract  the  coupons  from  the  packages  without  tearing  the 
revenue  stamps  and  labels  attached  thereto.     Id. 

3. Section  20  of  the  Public  Ilealth  Lato^  directing  tlve  county  judge  to  fill 

a  tOrCancy  which  Juts  continued  thirty  days  in  a  city  hoard  of  liealth.  is  uncomti- 
tutio?}al.]  That  part  of  section  20  of  the  Public  Health  Law  (Laws  of  1893, 
chap.  661,  as  amd.  by  Laws  of  1908,  chap.  383)  relative  to  the  method  of  fill- 
ing vacancies  in  city  boards  of  health,  which  provides,  "If  the  proper 
authorities  (namely,  the  common  council,  upon  the  nomination  of  the  mayor) 
shall  not  fill  any  vacancies  occurring  in  the  membership  of  any  local  board 
within  thirty  days  after  the  happening  of  such  vacancy,  the  county  judge 
of  the  county  shall  appoint  a  competent  person  to  fill  the  vacancy  for  the 
unexpired  term,"  violates  section  2  of  arti(;le  10  of  the  State  Constitution, 
which  provides,  '*A11  city,  town  and  village  officers,  whose  election  or 
appointment  is  not  provided  for  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some  division  thereof,  or 
appointed  by  such  authorities  thereof,  as  the  Legislature  shall  designate  for 
that  purpose."    People  ex  rel.  Bush  v,  Houghton 209 

Liability  of  a  citjr  discharging  its  sewage  into  a  stream  for  its  neglect 

to  prevent  injury  from  its  overflow  —  it  is  not  relieved  therefrom  by  legisla- 
tive authority  to  discharge  its  sewage  into  the  stream. 

O'Donnell  v.  City  of  Syracuse 80 

See  Negligence 

Change  of  grade  in  highways  —  the  provisions  of  chapter  610  of  the 

Laws  of  1903  for  compensation  to  abutting  owners  are  not  unconstitutional 

—  the  mode  of  ascertaining  damages  is  proper.     Matter  op  Borup 262 

See  Highway. 

What  rights  acquired  under  a  statute  are  not  so  vested  that  the  Legis- 
lature may  not  take  them  away. 

County  of  Jefferson  v.  County  of  Oswego 232 

A^L-e  Insane. 

Legislative  power  to  define  "adulteration  "  and  to  impose  a  civil  as 

well  as  a  criminal  liability  therefor.    People  v.  Beaman  151 

Se^  Food. 

[See  table  of  sections  of  the  United  States  and  New  York  State  Constitu- 
tions cited,  ante,  in  this  volume.] 

CONTEMPT  —  Ap])eal  —  an  order  directing  that  a  previous  order  *' stand  and 
remain  in  full  force  and  effect,"  when  7wt  appeaXable  —  effect  of  an  order  direct- 
ing "  tJuit  the  motion  to  punish  the  ju/Igment  debtor  for  contempt  is  guinted 
unless''  he  appear,  etc.']  1.  An  order  directing  a  previous  order  to  "stand 
and  remain  in  full  force  and  efi'ect,"  which  previous  order  was  made  upon 
an  application  to  punish  a  judgment  debtor  for  contempt  of  court  in  having 
failed  to  obey  an  order  requiring  him  to  appear  for  examination  in  proceed- 
ings supplementary  to  execution,  and  directed  "  that  the  motion  to  punish 
the  judgment  debtor  for  contempt  is  granted  unless  said  judgment  debtor 
appear  before  me  and  submit  to  an  examination  on  the  31st  day  of  October, 
1904  at  10  o'clock  in  the  forenoon  of  that  day  and  pay  the  sum  of  ten  dol- 
lars ($10)  costs  to  the  judgment  creditor,  Frank  Ehirvey'  Field,  at  his  office. 
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GQIITEHFT  —  Continued.  mkoa. 
44  Court  Street,  in  the  Boroughi  of  Bvoekilyn,  City  of  New  Yofk;  abore 
named;  oiror  before  hia  ttppeaaiUM)&  fbrr  said  eacsanimtioii'  ia  sup^cmeotftry 
prooaediDgs  herein,"  is  not  appeaUtbVe  by  tbe  judgment  deb^on  to  the 
AppeUate  Diviaoa,  as  ibe  praviauaovdor  did:  not  contain  any  pcsitiTe  adjudi^ 
cation  adverse  to  the  defendant  and  comeqoently  did.  not  afiteet  any  of  bis 
substantial  rigbtft     Fibld  v,  WmcEL 96fi 

2.  ejection-  that  contempt'  praeeedinr^  were  begun  bif  a  notir.e  of  motion 

instead  of  by  order  to  skoie  cnum  orattnckment;  wften  wmved.]'  Tile  objection 
that  a  motion  to  punisli  a  judgment  debtor  for  contempt,  for  disobeying  an 
order  in  proceedings  sripplementary  to  execution, '  was  brought  before  the 
court  by  means  of  a  notice  of  motion,  vrhereas,  under  section  23.  9  of  the 
Ct>de  of  Civil  Procedure,  it  should  have  been  institnted  by  an  attudtment 
or  order- to  show  cause;  will  be  deenred  to  have  been  waived  unless  it  is 
t^iken  at  the  Special; Term.     Waigilub  v,  Lbottaud 3C7 

3.  Order  fiJeing  a  fine  and^committing  th»  def)tor  until  the  fine  ond^heHff  *s 

fees  be  puid,  auiended  by  striking  out  t1h&  loiter. ]  An  ofrdor  adjudging  a  person 
guilty  of  contempt  and  commanding  him  to  pay  a  fine  for  a  certain  amount 
and  pTovidini^  that  he  be  oonmiitted  U)  jail  unie'sshe  pays  said  fine,  tbgether 
with  the  sheriff's  fees,  should  be  modiHed  by  striking'  tirerofrom  the  pn>* 
vision.  «•>  to  tbe  siieiifT^  feea,  wfaer&  it  appears-  that  ttie  amount  of  suofa 
fees  was  not)  fijeed  by  the  order  nsv  mado  a  part  of  the  (ine.    Idi 

CONTCRACT — Lwnbeiring.  amiract —damages  f»r  its- Invath  by  ties  part^ 
engiigitig  to  furnish  theiumber — mketk  measHred.  bff  markeivmluaand  tf/«en  by 
evident  of  actual  amt^  ofperfi^rmekiie^ — cUhwtuiee  f»r general  depreeiatie^' of 
a  plant — tits preportioncf  thepm'^'»  titn^  w'iieh  th»  work  immld  Itave  called 
for  is  to  be  considered — ihs  loss  ishieh  woitklJtate-  resulted  from  tkepeyfann' 
ance  of  certain  parts>  ofihetsanh  is^t^bs  considered'^- obfecti&n  that  snck  loss  teas 
not  pleaded  cannot  be  first  taken  on.  appeedJ]  Iv  In  on  action  brougbt  to 
recover  daoMges-. for  tlie  hraaoh:of  a  lumbering  contract  made  by  the  plain- 
tiff, who  was  the  owner  of  atsaw.  mill;  and  the  dofemlimtv  who  was  the  owner 
of  a  large  tract  of  timber  land;  it  appeared,  that  the -ooBtnict  1^«s  as  follows: 
The  defendant  was  to  cause  oertaiuiloga;  prindpally  bemlook  and  spruce, 
to  be  skidded  upon  streams  leading  from  its  lauds  to  plainMff's  boom  and 
mill.  Plaiutifi^  at  a  price  of  thirty-flw  oenta  a  thousand"  for  driving  and 
thirty  doMar»per  year  fnr' placing  the  same  in  hit-  bimro;  wns-ti  drive  this- 
timber  down  tbe  atreama  to.hia  boom,  aaid  then  was  to  take  per  year2,0(T0,000 
feet  of  certain' logs;  out  it  into  pulp  wood  in  biasaw  mitland  place  the  same 
on  boaid  thecaraat  a) price  of  9g./>0  par  1^000  feet  board  measure;  aim  to 
take  certain' other  logs  good  for  pulp  wood,  and  not  requiring  to  be  sawed, 
from. the^- river  and  piaoe  tbe  same  npnff.  the  csrs-ata  price  of  one  dollar  per 
cord;  also  to  take  all.  of  the  hemlock'  logs <  cut  and'  delivered  by  deftod- 
ant  at  $3.25  per  1,000  feet. 

The  plaintiff  upon  the  trial  succeeded  in  having,  the  contract  reformed,  ia 
accordance  with  the  intention  of.  the  parties,  so  as  to  provide  that  the  plain- 
tiff's sawing  oontraot  should.last  for  five  yeara^  anil  that  the  hemlock  to  be 
purchased  by  him  should' be  of  merchantable  quality. 

The  defendant  furnished  tlie  pltdntiff  with.  2,000.000  feet  of  logs  to  be 
sawed  for  two  years,  and  made  default  for  the  remaining,  three  years  of  the 
contnict  period.  The  metiatire  of  damages  adopted  by  tlie  referee  was  the 
difference  between  the  contract  price  of  the  work  and  the  estimated  cost 
which. the  plaintiff  would  have  incurred  in*  performing  the  work.  Di  esti- 
mating such  co?t  the  referee  included  four  items :  First,  the  ex{>enec  of  taking 
the  logs  from  the  water,  snwiug  aud  piling  tham  and  transferring  them  to  the 
cars;  sectynd,  it  appearing  that  the  capacity  of  the  plaintiffs  mill  was  4,000,000 
feet  of  logs  per  year,  by  charging  the  plaintiff  one-half  of  the  insurance, 
taxes  and  repmirs  on  the  mill  for  tlie  years  in  question;  third,  one-half  of  the 
interest  at  six  per  cent  upon  the  v?ilne  of  the  plant  f  »r  the  same  years,  and, 
fourth,  one -half  the  cost  of  the  services  of  a  superintendent  of  the  mill. 

Held,  that  the  general  rule  governing  the  measure  of  damages  recover- 
able for  the  breach  of  an  executory  contract  is  as  follows:  Where  the  work 
to  be  performed  or  the  article  to  be  furnished  has. a  well  defined  current  mar- 

App.  Div.— Vol.  CIL        41 
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ket  value,  the  claim  of  the  party  injured  against  the  one  having  defaulted  is 
measured  by  the  difference  between  the  price  contracted  for  ana  such  market 
valuation  or  price.  Where  there  is  no  market  price  or  valuation  applicable 
to  the  article  or  the  labor  covered  by  the  contract,  which  may  be  used  as  a 
basis  for  fixing  damages  against  a  defaulting  party,  the  party  who  has  been 
injured  may  fix  and  determine  his  loss  and  damages  by  evidence  of  what 
it  would  have  actually  cost  him  to  have  performed  his  contract,  showing  in 
this  manner  the  apparent  profit  which  he  would  have  realized; 

That  the  evidence  presented  by  the  plaintiff  brought  the  case  within  the 
last-mentioned  branch  of  the  rule,  and  that,  therefore,  the  measure  of  dam- 
ages adopted  by  the  referee  was  correct; 

That  the  referee  should,  however,  in  fixing  the  estimated  cost  to  the  plain- 
tiff of  the  performance  of  the  contract,  not  only  have  included  therein  the 
expense  of  replacing  specific  parts  of  the  machinery  or  olant  which  had 
become  defective  ana  useless,  but  in  addition  thereto  should  have  included 
therein  a  charge  for  the  general  and  universal  depreciation  and  deterioration 
of  the  entire  plant  from  wear,  tear  and  age; 

That  he  should  also  have  included  therein  the  value  of  such  proportion 
of  the  plaintiff's  time  as  would  have  been  spent  by  him  in  overseeing  the 
work  or  the  mill  contracted  for  by  the  defendant; 

That  the  contract  was  an  entire  one  and  not  separate  and  independent  as 
to  each  class  of  work  which  the  plaintiff  was  required  to  do  thereunder; 

That,  consequently,  as  evidence  had  been  introduced  tending  to  show  that 
the  hemlock  logs  which  the  plaintiff  agreed  to  purchase  were  worth  less  than 
the  contract  price;  also,  that  the  performance  by  the  plaintiff  of  that  part  of 
the  contract  which  required  him  to  drive  logs  and  to  take  certain  pulp  wood 
out  of  the  river  and  to  load  it  upon  cars  without  sawing  would  result  in  a 
loss  to  the  plaintiff,  the  referee  should  have  taken  those  possibly  disadvan- 
tageous provisions  of  the  contract  into  consideration  when  determining  the 
amount  of  the  damages  sustained  by  the  plaintiff  from  the  breach; 

That  the  objection  that  the  evidence  as  to  the  possible  loss  which  the 
plaintiff  would  have  sustained  by  carrying  out  the  provisions  of  the  contract 
in  question  was  incompetent  under  the  pleadings  could  not  be  raised  for  the 
first  time  on  appeal.    Snbi.l  v.  RsMiNaxoN  Paper  Co 138 

2.  Guaranty  to  "pay  on  demand^  upon  tJis  dtfauU  of  the  said  Emery 

W.  Dye,  said  monthly  accounts  on  the  tenth  day  of  the  month "  —  a  demar^ 
made  within  a  reasonable  time  is  sufficient  —  application  of  payments  —  notice 
resiUting  from  knottledye  of  tlie  insolvency  of  the  person  to  wham  the  credit  is 
given  —  duty  to  disclose  information  in  respect  to  sucli  insolvency — effect  of  a 
release  of  one  of  several  independent  guarantors — what  effects  a  release — 
credits  for  payments  by  guarantors  not  released — duty  of  tlie  guarantor  to 
inquire  as  to  tlie  solvency  of  Dye.]  In  an  action  brought  upon  the  following 
guaranty  executed  by  the  defendant  to  the  plaintifT: 

"In  consideration  of  the  firm  of  John  Wanamaker,  as  now  constituted 
or  hereafter  formed,  granting  credit  at  my  request  for  the  purchase  of  mer- 
chandise to  Emery  W.  Dye,  at  present  residing  at  No.  935  Main  street, 
Pcekskill,  N.  Y.,  to  an  amount  not  exceeding  two  hundred  and  fifty  dollars 
per  month,  I  hereby  agree  to  guarantee  thepayment  of,  and  will  pay  on 
demand,  upon  the  default  of  the  said  Emer^  W.  Dye,  said  monthly  accounts 
on  the  tenth  day  of  the  month  following  said  purchases.  Notice  of  separate 
transactions  is  waived.  This  guarantee  is  to  continue  from  month  to  month 
until  revoked  by  me  in  writing,  and  the  amount  due  thereon  is  settled  in 
full  to  date  of  revocation. 

"  Dated  the  20th  day  of  September,  1901." 

Held,  that  the  true  construction  of  the  guaranty  was  not  that  the  guar- 
antor should  be  liable  upon  the  default  of  Dye,  if  demand  was  made  on  the 
tenth  of  the  month  following  the  purchases,  but  that  he  should  be  liable 
for  every  default  which  existed  on  said  tenth  day  of  the  month,  whenever 
a  demand  was  made  upon  him  within  a  reasonable  time  after  its  occurrence; 

That,  consequently,  the  plaintiff  having  made  demand  upon  the  defendant 
within  a  reasonable  time  after  Dye's  default,  the  fact  that  it  had  not  nven 
the  defendant  notice  of  such  default  on  the  tenth  day  of  the  month  follow- 
ing the  purchases  for  which  it  sought  to  hold  the  defendant  liable  did 
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not  relieve  the  defendant  from  liability,  particularly  as  it  did  not  appear 
that  the  defendant  had  been  injured  by  the  plaintiff's  neglect  to  give 
monthly  notices; 

That  it  was  competent  for  the  plaintiff  in  the  absence  of  any  dire(  tions 
from  Dye,  to  apply  payments  maoc  to  it  by  Dye  during  the  term  of  the 
guaranty  in  reduction  of  an  indebtedness  due  from  Dye  to  the  plaintiff  at 
the  time  the  guaranty  was  executed,  and  that  the  defendant  was  not 
entitled  to  complain  of  such  application; 

That  the  fact  that  the  plaintiff  knew  that  Dye  was  insolvent  at  the  time 
the  payments  in  question  were  made  did  not  charge  it  with  notice  that 
Dye  could  have  no  means  of  obtaining  money  except  from  the  sale  of  the 
goods,  the  purchase  price  of  which  had  been  guaranteed  by  the  defendant,  as 
non  etmstat,  but  that  the  money  had  been  obtained  by  Dye  from  other  sources. 

That,  assuming  that  the  defendant  was  to  be  regarded  as  a  cosurety  with 
other  persons  who  had  executed  to  the  plaintiff  separate  and  independ- 
ent contracts  to  guarantee  Dye's  purchases,  and  that  a  settlement  with 
one  of  such  guarantors  would  mure  to  the  benefit  of  the  defendant,  the  pay- 
ment made  by  the  released  cosurety  would  exonerate  the  defendant  only 
from  so  much  of  the  whole  debt  as  the  cosurety  could  have  been  compelled 
to  pay,  over  and  above  the  amount  which  he  actually  paid,  e.  g.,  where  the 
released  cosurety  was  liable  for  |300  and  was  released  upon  payment  of 
$160.72,  the  defendant  was  entitled  to  credit  for  $180.28; 

That  evidence  that,  after  the  settlement  with  the  surety  in  question,  his 
guaranty  was  returned  to  him  and  was  by  him  destroyed,  established  an 
effectual  release  of  the  surety  although  no  formal  release  was  given  to  him 
by  the  plaintiff; 

That  the  defendant  was  not  entitled  to  be  credited  with  payments  made 
to  the  plaintiff  by  cosureties  who  were  not  released  by  the  plaintiff,  and 
whose  payments  were  credited  to  Dye  upon  his  account: 

That  it  was  the  defendant's  duty,  when  executing  the  guarantv,  to 
Inquire  into  and  become  possessed  of  all  the  circumstances  affecting  Dye's 
financial  condition,  and  that  he  was  not  entitled  to  rely  upon  the  assumption 
that  the  plaintiff  would  voluntarily  disclose  the  information. 

Wanamaker  t».  Powers 485 

3.  Agreement  *'  to  be  at  the  expenee  of  aU  actions  and  legal  proceedings 

necessary/  for  obtaining  or  maintaining  t?ie  franchises**  of  a  railroad  —  tJiefees 
of  an  attorney  employed  by  tlie  party  totth  whom  the  agreement  is  made  are  not 
covered  thereby.]  Prior  to  April,  18W,  The  Atlas  Improvemeht  Company 
undertook  the  completion  of  a  contract  for  acquiring  and  perfecting  the  right 
and  franchise  to  build  and  operate,  and  also  to  construct,  an  electric  street 
surface  railroad  in  Kings  co«nty  upon  the  routes  of  the  Nassau  Electric  Rail- 
road Company  and  of  certain  other  railroad  companies.  April  12,  1894,  the 
firm  of  Johnson  &  Edwards  entered  into  a  contract  with  The  Atlas  Improve- 
ment Company  and  one  Flynn  which  recited  that  Johnson  &  Edwards  con- 
templated obtaining  a  contract  for  the  construction  and  equipment  of  the 
projected  railroads,  and  which  contained  a  covenant  upon  the  part  of  The 
Atlas  Improvement  Company  and  Flynn  that  the  railroad  companies  then 
had  or  would  obtain  the  right  to  construct,  equip  and  operate  at  least  fif- 
teen miles  of  continuous  double  track  during  the  year  1894  on  either  of  two 
routes  therein  specified  and  for  the  construction,  equipment  and  operation 
of  the  remainder  of  the  railroad  prior  to  the  1st  day  of  June,  1897. 

The  con  1 1  act  further  provided  as  follows:  The  Atlas  Improvement  Com- 
pany and  Flynn  '*  jointly  and  severally  further  agree  to  be  at  the  expense  of 
all  actions  and  legal  proceedings  necessary  for  obtaining  or  maintaining  the 
franchises  of  the  said  railroad  companies  to  construct,  maintain  and  operate 
the  proposed  railroad  on  the  routes  mentioned  in  said  construction  contract 
till,  as  to  each  separate  action  or  proceeding,  as  it  ma^  be  necessary  to  bring 
or  defend,  one  favorable  judicial  decision  has  been  obtained,  all  further 
expense  in  any  action  or  proceeding  after  one  favorable  judicial  decision  has 
been  obtainecf  to  be  borne  bv  the  said  Nassau  Electric  Railroad  Company.*' 

The  validity  of  a  resolution  of  the  common  council  of  the  city  of  Brook- 
lyn adopted  June  19, 1898,  on  the  application  of  the  Nassau  Electric  Railroad 
Company  and  of  another  railroad  company,  granting  the  right  to  construct 
a  railroad  along  certain  routes  therein  specified  was  essential  to  the  right  to 


•  Digitized  by 


Google 


644   ^  index: 

OONTBACT  —  Continued.  paob. 

constiinct  the  lif  teen  miles  of  double  traok  during  the  year  1894  alone^  either 
route  specified  in  the  quoted  chmae  of  the  agreement  of  April- 12,  1894. 

December  8,  1893,  a  property  oisvner  brought  an  action  against  the  Nas- 
sau Company  and  others  to  annul  said  grant  by  tlie  common  councit  and  la 
enjoin  thd  construction  of  iho  railroad  thereunder.  The  railroad  companies 
appeared  in- that  action  by  their  respective  attorneys,  who  were  both  repu^ 
tabic  and  iL*ompetGnt.<  This  action  was  pending  at  the  time  the' agreement 
of  April  12,  1894,  was  made. 

Prior  to  the  tvial  of  the  action  JohnsonxS;  Edwards,  wfao»  in  the  meantime, 
bad  begun  the.  con stroction  of  the •  railroad,  were  permitted  by  The  Atlas 
Improvement  Company  and  Flynn  and  thedefendants-in  the  actiOQ-.to  par- 
ticipate in  thedofense'of  said  action  through  attorneys  employed. by  them 
individually;  The  litipatjon.  flrially  resuh^rd  in-  the'dismisaal  of 'the  com- 
plaint and  Johnson '^'.Ed wards  paid' thtiirabtorDeys  the  sum  of  $;:3,09?..ll 
for  thfeserviaes  rendered  by  such; attorneys  in  the  litigation.  Johnson  & 
Edwards  were  not  parties  to  the  action- and  it  did  not  appear  that  it  isvaa 
necessary  to  the  proper  defense  of  the  action  that  they  should  have  employed 
separate  attorneys. 

Held,  that  Johnson  &' Edwards  Avcrc  not  entitled  to  recover  the  sum  which 
they  paid  to  their  abionieys  from  the  Atlas  Improvement  Company  and 
Flynn  under  the  quottd  clause  of  the  agreement  of  April  12,  1894,  by  the 
terms  of  which  The  Atlas  Improvement  Company  and  ^ynn  agreed  to  bear 
the  expense  of  all  actions  and  legal  prooewlings  necessary,  for  obtaining 
and  maintnining  the  franchises  of  the  railroad  companies. 

EOfWJlLKDB  VJ  ATI.AS  IlEPROyEMEKT  CO 6W  • 

4. Sub-contract  fin"  the  fnrnWiiaig  of  mtUerial — ^en  ita.  obligation  »# 

limited' to  suck  material  an  viay.be  eaUed  for  under  tliepiincipal  e^ntruoi.'] 
Henry  O.  Duerr  entered  into«a  wrfctteniconta-act  with  a  railroad  .company  to 
furnish  and  place* 'about  l(M),00Ocubic  yards  of  stone  for  rip  rapping  along 
the  Hudson  Division]  between  Albany  and  Spuyten  Duyvilmore-  fully 
described  and  set  forth  in.  the 'plans  prepared  for  thoisame,"  etc.  The  con* 
tract  provided  minutely  for  the  work  to  be  done,  the  conditions -of  payment, 
etc.,  and  for  supplemental  contracts  in  reference  to  any  increased  work  or 
materials  which  might  be  required,  the  whole  to  be  furnished  at  sixty-nine 
cents  per  cubic  yard,  if  of  the  same  general  kind  as  that  required,  in  the 
original  contract,  and>  a  different '  price  if  the  same  was  agreed  upon  in 
writing  before undertakiug  theextra  work. 

A  fewdays  latdr  Duerr  entered  into  a  contract  with  the  firm  of  Hrown  <fc. 
Fleming,  by  which  the  latter;  \v^owere<designated  as  the  parties  of  the*  lirst 
part  tO' the  contract,  undertook  to  perform.**  all  the  provisions  of  the  con- 
tract by  and  between;  the  New  York.  Central-  and  Htdson  River  i  I&iilroad, 
by  their  chief  engineer,  and  H.  C  Duerr,  dated  May  the  firsty  1899,  of  which 
a  copy  is  hereto  attached,  obligatory  on  the  party  of  the  second  part,"  such 
p:\rty  being  Duerr.  The  contract  further  provided,  **  that  the- party  of  the 
second  part  may  increase  the  quantities  of  this  contract  to  an  amount  not  to 
exceed  three  hundred  thousand  (800  000)  cubic  yards,  provided  necessary 
l)r)portional  time  is  given  the  partyof  the  fit«t  part  to  furnish  the  increased 
amount,  provided  however  that  if  said  amount  as  increased  by  Railroad  Com>« 
pany  and  a  greater  prire  can  be  obtained  f6r  the  same,  party  of  fi est  part 
shall  have  benefit  of  same- proportional  increase:" 

The  contract  also  provided:.  **  In  conwderation  of  which  partyof-  the  second 
part  agrees  to-  pay  to  party,  of  the  first  part  the  sinn  of  sixty  cents  jier 
cubic  yard  for  each  and  every  cubic  yard  of  stone  furnished  by  the*  party  of 
the  firat  part  on  estimates  made  by  the  Chief  Engineer  of  the  New  York  Cen- 
tral and  Hudson  River  RiAilroad  in  same  mann.  rand  at  same.time  as  is  pro- 
vided for  in  contract  by  and  between  party  of  the  second  part  and  N»w. 
York  Central  and  Huuson*  lifivcr  Ridlroad.*' 

Held,  that  the  clause-in  the  contract  between  Duerr  and  Browu  &  Fleming, 
relating  to  the  increase  in  the  quantity  of  stone  to  be  furnished  to  the  amount 
of  300,000  cubic  yards,  was  designed  to  avoid  any  question  concerning  a 
full  performance  of  any  demand  made  by  the  railroad  company  upon  Duerr 
under  his  contract; 

That  the  operation  of  this  provision  was  limited  to  the  contract  between 
Duerr  and  the  railroad  company,  and  that  when  such  contract  was  completed*. 
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the  oontrect  between  Duerr.and  Brown  j&.FleiniQ|^. also,  terminated,  nod 
that  Dnerr  would  thereafter  hare  no  right  under  his  contract  with  Brown 
&  Fleming  to  call  upon  them  to  {nrnish  stone  up  to  the ' amount  of  300,000 
cubic  yards  forscmie  other  contract  which  ho  had  in.  the  jneantime  entered 
into  with  the*  railroad  company.    Shakklin  v:  Brown  -473 

5. lender  of  an  amount  conceded  to  be  due  by  a  defendant  and  ita  pay- 
ment into  court -^ on  the  graating  bfltwoe  to  the  defendant  to  amend  his  answer 
netting  i»p  a  oounirrelaim.  the  amount  deposited  may  be  mtJidrawnJ]  Inian 
action  brought  to  recover  the  earn  of.9£IOBi45/which  the  plaintiff  claimed  to 
be  due  to  bim  f<Pom  the  i defendant  under  a  coi^mct  for  the*  oonstruction  of 
a  dmin.  the  defendant- interpoeed' an  answer  in  «whlch  he  alleged  that  the 
balance  due  the  plainldff  was  $51.35,  andthab-prior  to  the  ooniraencemeni'Of 
the  action  he  had  tendered  such  amount  to  the  pUdotiff.  Subsequently. an 
order  was  made  permitting  the  defendant  to  pay  the- sum  of '$51. 3o  into 
court,  which  order.  i>rovided  *'that  the  plaintiff  have  leave  at  any  time  to 
take  said  money  out  of  court." 

While  ihc  pleadings  were  in  this  condition  and  while  the  money  tendered 
by  the  plaintiff  -.was  on  deposit  in  court,  but  before  it  had  been  accepted  by 
the  plaintiff,  the  .action  was  tried  and  resulted  in  the  .disagreement  of  the 
jury.  Thereafter  the  .defendant,  claiming  that  he  had  discovered  upon  the 
trial  that  the  plaintiff  had  not  ooostructed  the  drain  according  to  the  contract, 
mad«a  motion  for  kave  to  serve  an  amended  answer  setting  up  a  counter* 
claim  for.  $249i55  damages  which  he  claimed  to  have  sustainc^d  in  conse- 
quence of  such  alleged  breach  of  the  contract  by  the  plaintiff  .add'  for  leave 
to  wi  hdraw  the  money  paid  into  court. 

Upon  an  appeal  from  that  portion  Of  the  otfder  granting  the  motion  M'hioh 
permitted  the  defendant  to' withdraw  the  money  paid  into  court,  it  was 

Held;\hM.  as  the  payment  into  court  was  made  only  for  the  purpose  of 
making  #ffectukl  the  adminion  of  indebtedness  made 'by  the  defendant  in 
his  original  answer;  and>as  Buch  fidihission  of  indebtedness  was  elimiBated  in 
the  proposed  amended  answer,  the'Conrt>bad  power 'to  permit' and ^as  justi- 
fied IQ  permitting  the'defendant  to  withdraw  ther  amount  of  his  tender. 

Mann  t>.  Sproitt r  W 

6. Contract  with  a  groom  to  furnish' a  gonn  for  the  > bride -^^fteasnre  of 

damages,  w/iej*e  by  reaion  of  .a  brta^  tliereofthe  wedding  was  *  broken."]  .The 
comphunt.in  an  action  alleged  Ithat  on  .January"3,.  1002,  the  plaintiff  ordered  of 
the  defendant  two. gowns  for.his  betrothed,  tdlling  the  defendant  .that  he  was 
to  wed  on  January  10,  1902,  and  that  he  was  ioourring  great  expense  for  the 
wedding  feast;  that  the  defendant  agreed,  in  consideration  of  fifty  'ddllars, 
ten  dollars  of  which  was  then  paid  to  him   by  the  plaintiff,  to  furnish  the 

.  gowns  on  or  before  January  eighteenth;  that  on  January  eighteen tli  the 
plaimtlff  and  Ihs  'bertrothed  demanded  the  gowas,  but  that  the  .defendant 
whoN/.failed'  in  performance;^  that  in  consequence  of  snoh^fBiilDre  the  wed- 
ding-appointed' for  January  nineteenth'  *^wi«  broken"  by  the  la«ly  and  .that 
the  expenses  **  which  the  said  plaintiff  went  to  in  buying ipreacHts,  wines, 
clothes,  and  other  expenses,  "to  the  extent  of  $500,  were  "  expendidd.oaalessly." 
The  plaintiff  demanded  judgment  for  said  sum  of  $500. 

The  phiiD4iiff  idid  oiot  allege  that*  either  of  Ihe  two  gowns  ordered  from 
the  defendant '  was  Abe.  bridal  .gown-  or  that  he.  told  .the  (defendant  of  the 

« consequences  stated  in>  his -oompJaiat  to  have  xiiaulted  from  hisiiailure  to 
deliver  the  gowns. 

Ueld,  that  the  damages  alleged  in  the  complaint  were,  with  the  exception 
of  the  ten  ddllars  whibh  the  t)laititiff  paid  to  the'defendant  on  account,  too 

.  remote  to  have  entered  into  the  contemplation  of  the  parties  at  the  time  the 
contract  was  made,  and  Ihat  consequently  the.  plaintiff  was  not  entitled 
to  recover  such  damages; 

That  the  compiaint  did,,  however,  6tatea  caBseof  action  for  the  ten  dollars 
paid  apon<aoGOunt,.and- that  it  WHS  oooaequcntly  •improper  for  the  court  to 
dismiss  the  plaintiff's  complaint  at  the  opening  of  4he.  trial  before  any  evi- 
dence had  been  taken.     Coppola  o,  Krausuaar .' 306 

7. Agreement  by  a  retiring  paHner  not  to  engage  in. (* similar  bumness 

— '■it  is  not  violated  by  his  loaning  money  to  one  engaged  in  sueh.  busitkces.] 
JSembUf  that  where  one  of  two  copartners  purchases  the  interest  of  bis  copart- 
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ner  in  the  firm  business,  upon  the  latter's  agreement  that  he  tvIU  not  directly 
or  indirectly  engage  in  a  similar  business  to  that  thei-etofore  carried  on  by 
the  firm  in  any  place  within  the  State  of  New  York  where  the  then  existing 
firm  has  its  stores,  the  mere  fact  that  the  vendor  partner  loans  money  to  a 
person  who  engages  in  business  in  competition  with  the  vendee  partner  docs 
not  constitute  a  breach  of  the  agreement.     Salzican  v,  Sibgex^ak 406 

8. Oral  contract  —  when  enforced  altJioujgh  not,  as  contemplated,  reduced 

to  writing  —  waiver  of  the  writing.']  An  agreement  to  contract  is  not  a  final 
contract,  because  something  is  left  open;,  but  where  all  the  terms  of  the  con- 
tract are  settled  and  what  each  party  thereto  is  to  do  is  fully  understood  and 
agreed  upon,  the  fact  that  the  parties  contemplate  the  execution  of  a  written 
instrument  does  not  make  the  execution  of  such  instrument  an  absolute 
prerequisite  to  the  existence  of  a  binding  contract,  if  the  parties  waive  the 
provision  for  the  written  instrument.    Carlisle  v.  Barnes.    (No.  1) 573 

9. Measure  of  damagen  for  tlie  breac?i  of  a  contract  under  whiefi  five 

per  cent  of  claims  collected  was  to  be  given  to  an  attorney. ^  Where  a  person, 
after  employing  an  attorney  to  prosecute  a  number  of  claims  and  agreeing 
to  pay  him  as  compensation  for  his  services  five  per  cent  of  the  amount 
of  the  claims  collected  by  him,  refuses  to  allow  the  attorney  to  proceed  to 
collect  the  claims  and  employs  another  attorney,  through  whose  instru- 
mentality the  claims  are  collected,  the  attorney  first  employed  is  entitled,  in 
an  action  to  recover  damages  for  the  breach  of  the  contract,  to  recover  the 
five  per  cent  agreed  upon,  whether  such  five  per  cent  be  called  *'  compensa- 
tion "or  *'  the  value  of  the  contract  "or  *'  profit."    Id. 

-^—  Municipal  contract  —  Improper  directions  of  a  city  representative  as 
to  the  manner  of  doing  the  work  —  ri^ht  of  election  possessed  by  the  con- 
tractor to  refuse  to  proceed  or  to  continue  the  work  and  recover  on  a  quan- 
tum meruit  —  damages  for  the  city's  improperly  rejecting  materials,  for  its 
delay,  for  its  failure  to  perform  conditions  precedent  and  H>r  its  interference 
with  the  work  —  representAtions  in  the  specifications  for  the  work  —  how 
far  the  contractor  may  rely  thereon  —  pumping  water  from  an  excavation  — 
two  causes  of  delay,  for  only  one  of  which  the  city  is  liable. 

Lentilhon  «.  City  OF  New  Yoke 548 

See  Municipal  Corporation. 

-^—  What  is  not  **  doing  business"  by  a  foreign  corporation  in  the  State 
of  New  York  —  it  is  an  afiirmative  defense  —  proof  as  to  the  place  where  a 
contract  is  made  —  remedy  where  a  party  contracting  to  have  work  done  for 
faimfaiU  to  furnish  plans  therefor  as  agreed. 

New  York  Terra-Cotta  Co.  t>.  Williams 1 

See  Corporation. 

To  pay  94  per  year  for  ^ach  $100  of  insurance  —  what  insistence  by  one 

party  upon  an  incorrect  construction  thereof  justifies  the  other  party  in 
repudiating  it  —  an  action  for  damages  for  its  repudiation  does  not  accrue 
until  a  pavment  falls  due  thereunder. 

Tanenbadh  v.  Federal  Match  Co.    (No.  2) 534 

See  Insurance. 

Attorn^  and  client  —  transactions  between  persons  standing  in  con- 
fidential relations  will  be  scrutinized  with  extreme  vigilance  —  what  is  essen- 
tial to  a  valid  confirmation  thereof.    E  IBS  AM  «.  Squires 536 

See  Attorney  and  Client. 

Promissory  note  —  what  writing  is  sufficient  as  a  renunciation  of  the 

right  to  enforce  it  — a  tender  without  offer  of  the  money  or  ability  to  pro- 
duce it  is  ineffective.     Lease  v.  Dew 529 

See  Bills  and  Notes. 

To  pay  $4  per  year  for  each  $100  of  insurance  —  where  policies  are 

canceled  by  the  companies  new  policies  must  be  furnished  without  charge. 

Tanenbaum  v.  Federal  Match  Co.    (No.  1) 520 

See  Insurance. 

Reward  offered  for  the  arrest  or  information  leading  to  the  arrest  of  a 

criminal  —  what  entitles  a  party  thereto.    At  wood  v.  Armstrong 001 

/S^  Crime. 
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Breach  of  contract  of  employment  as  a  traveling  salesman — measure 

of  damages.    Cross  v,  Florshbim -. 4d8 

See  Master  and  Servant. 

What  is  secured  bv  an  agreement  to  secure  future  advances. 

Huntington  v.  kNRBLAND 284 

See  Fraudulent  Conveyance. 

BeUUing  to  negotiable  paper. 

See  Bills  and  Notes. 

Law  of,  relating  to  deeds. 

See  Deed. 

Amgnment  of  interests  in,  to  several  parties  —  wlu)  are  proper  parties  to 

an  action  for  its  enforcement. 
See  Equity. 

Of  insurance. 

See  Insurance. 

Rflating  to  landlord  and  tenant. 

See  Landlord  and  Tenant. 

Cases  under  Meehani&s  Lien  Law 

See  Lien. 

Lau>  of  relating  to  mortga>ges. 

See  Mortqaqe. 

Of  copartnership. 

See  Partnership. 

Of  sale  of  personal  property. 

See  Sale. 

As  to  chafter  parties. 

See  Shipping. 

Specific  performance  of. 

See  Specific  Performance. 

Of  sale  of  real  property. 

Sed  Vendor  and  Purchaser. 

C0NTBIBX7T0BY  NEaUGEKCE : 

See  Negligence. 

CONVEBSIOK  —  Of  personal  property. 
See  Personal  Property. 

CONVEY  AlfCE: 

See  Deed. 

CORPORATION  —  Wftere  preferred  stock  entitled  to  cumulative  dividends  is 
reduced  and  tJie  owner  excJianges  the  originaXscHpfor  scrip  for  the  lesser  amount, 
tfis  dividends  are  to  be  based  on  the  volume  of  the  stock  as  reduced.]  1,  A  man- 
ufacturing corporation  was  organized  with  $50,000  of  preferred  stock  and 
$150,000  of  common  stock.  It  was  provided  that  six  per  cent  cumulative 
dividends  should  be  paid  on  the  preferred  stock  and  that  the  remainder  of 
the  surplus  profits  should  be  applicable  to  dividends  on  the  common  stock. 
April  16.  1898,  the  capital  stock  was  increased  so  as  to  consist  of  $75,000  in 
preferred  stock  and  $225,000  in  common  stock.  Prior  to  Julv  1,  1901,  one 
Delia  G.  Roberts  became  the  owner  of  $25,000  of  the  preferred  stock  oif  the 
corporation.  June  25, 1904,  the  stock  was  reduced  to  $50,000  preferred  stock 
and  $150,000  in  common  stock.  October  25,  1904.  Delia  C.  Roberts,  who 
voted  against  the  reduction  of  the  capital  stock,  surrendered  her  certificate 
for  $25,000  of  preferred  stock  and  received  a  new  certificate  for  $16,700, 
being  substantially  the  amount  she  was  entitled  to  under  the  reduction. 

Six  per  cent  dividends  were  paid  on  the  preferred  stock  up  to  July  1, 1901. 
No  further  dividends  were  declared  until  December  20,  1904,  when  the  direc- 
tors of  the  corporation  adopted  a  resolution,  declaring  the  usual  dividend 
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on  tbe  |)referced  Atoak  payable  ■  JanttaBy.iS,  iflOo/and  a  divadend  of  j»e  per 
eeiit  upon  tbc  common  stock. payable. May  1,  1AQ5. 

At  the  time  the  capital  stock  was  decreased  tlme^waTe  nofaofpfats  profits 
applicable  to  the  payment  of  dividends  and  the  reduction  resulted  in  creat- 
ing a  small  surplus. 

Held,  that  Delia  C.  Roberts  was  only  enttlM  to  iatereat  on  the  916.700 
worth  of  stock  held  by  her  at  the  time  tlie  dividend  was-d«clared,  and  that 
she  was  not  entitled  to  the  dividends  between  JuLy  i,UM)l,  and  Juae^,  JO(H, 
on  the  $8,300  worth  of  stock  which  she  had  surrcnder«d: 

That  when  she  surrendered  the  stock  and  allowed  it  to  be  canceletl,  she 
gave  up  all  right  to  future  dividends  thereon. 

RoBKKTs  t?.  Roberts- Wicks  Co 1 18 

2.  Whilnre  tf  a  eorporrniimx  to  -file  an  ennval  report — ti^'at  is  not 

d^nng  burifuas  **  vit/tovt  t/ie  United  States. ''\  An  Arizona  corporation  doing 
business  within  the  State  of  New  York,  organized  for  the  pruTpose  of 
*' manufacturing,  sellin«/,  disposing  of  and  utilizing  liquid  air/'  wbieli 
endeavf  rs  to  sell  its  stock  in  Europe,  and  by  obtaining  patents  time  to 
prevent  foreigners  from  manufacturing  its  own  distinctive  product,  is  not 
doing  business  "  without  the  United  States'*  wHJiin  ihe  maanijag  of  acction 
80  of  the  Stock  Corporation  Law  (Laws  of  1892,  chap.  688,  as  amd.  by  laws 
of  1897.  chap.  884)  requiring  every  doraeslic  'Stack  eorponrtion  and  Bverr 
foreign  stock  corporation  d9ing  business  within  the  State  of  NewTork  to 
file  an  annual  report.     West  ©.  Qrosvenou - ^ >266 

3.  Rfitification  of  an  unauthorized  sale  of  property  tffn  'tvw/mraiimi  by 

its  president  —  the  appHeation  of  tJie  proceeds  to  the  payment  qf\it»  tiMsds-ui't.  j 
The  fact  that  the  president  of  a  manufacturing  corporatioii,  -wiro.  indafiance 
of  the  wishes  and  against  the  express  protest  of  a  majority  of  the  board  of 
directors  of  such  corporation,  sells  its  property,  applies  the  purchase  price 
to  the  payment  of  the  debts  of  the  corporation,  without,  so  far  as  appears, 
the  knowledge  and  consent  of  the  directors  of  the  fxyrponOion,  does  Jiot 
operate  as  a  ratifictition  by  the  corporation  of  the  unauthoriaedaaie. 

GiEBLEu  Mfg.  Co.  v.  Kranenberg 471 

4.  A  merhauir*s  lien  may  be  fled  by  ^  forciffn '/cowroraiumJ\  A  for- 
eign corporation  which*  at  its  plant  in  the  State  of  New  Jersey,  prepares 
iron  materials  for  use  in  the  erection  of  a  building  in  ibecilQr  t)f  Jtiem  Toik 
under  a  contract  with  the  owner  of  such  buiUing.  ^sad  mhMk  deli^^vs  the 
materials  so  prepared  at  the  building,  is  entitl^,  under  section  3  of  the 
Lien  Law  (Laws  of  1897,  chap.  418),  to  file  « ^owdiHBNrtB  lien  :for  ^tkevviiiie 
or  price  of  the  work  done  by  it  on  such  ma'erials. 

New  York  Terra-Cotta  Co.  p.  Williams 1 

5.  W/iat  is  not  ** doing  business'*  in  ifie  jStofeflf  iVfete  iFMfc.]    Tiie  act 

of  furnisliing  such  material  does  not  constitute  doing  business  wiUiin.Uie 
State  of  New  York  within  the  meaning  of  section  15  of  the  Geneml  Cor- 
poration L:iw,  which  provides,  "  No  foreign  stock  corporation  doing  busi- 
Dcss  in  this  State  shall  maiutidn  any  action  in  this  Statue  uponituiy.coiitiaiit 
made  by  it  in  this  Htate  unless  prior  to  the  making  of  aiu^  contract  it  shall 
have  procured  such  certificate,"  whete  it  a^^peaas  that  the  forptgn  corpaa- 
tion  had  no  capital  invested  in  the  State  of  !New  Y^ork,  .mainiained  Jio 
assents  or  offices  therein,  aad  where,  so  far  .as  appears,  the  traniiaciion  in 
questiim  was  the  only  one  ever  performed  or  conducted  within  :tiie. State  of 
New  Yotk.    lii. 

6   JtisaiiafiTmvtimdtf6M9e.\    Aviolttbioiiof'KCtianloiaf  LheOeaieral 

Corf>onition'Law  ooastiteitoB  an  aiHraMttiro  idj&fonse  wluch  auict  ibe/alloged 
and  proved  by  the  pnaouiASiertiug  M.    M. 

7.  JFV#<?f  as  in  the  plrree  ieftere  a  omrtr/rct  m  made.']    Where  it  appems 

that  the  prof)Oflnl  of  tlie  foreign  corporotion  to  do  'the  work  in  question 
was  dated  at  HoJioken,  N.  J.;  -iliat  the  owner  of  the  building  naatled  (at 
what  place  dirt  not  appear)  to  tlie- corporation  in  New  Jersey  an  acceptance 
of  the?  proposal,  dated  at  New  Tofk.  whieh  aoeeptwHce  contained  a  eondition 
not  embraced  in  thepropoRal,  nnrt  that  the  corporation  evideneed  its  approval 
of  such  rondition  by  enterinir  iifwn  tlK'prffnrmaneeoT  the  -work,  the  work 
done  in  New  Jereey  on  materiaU  delivered  in  New  York  under  such  con- 
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OOS^ORATION  —  Continued,  iugb. 

tract  «o  made  .does  j^ot.come  within  tfcctioQ  15  of  iho  Geneml  Gorpocation 
Law. 

SembU,  that  ttie  contract  for  .the  mock 'will  be. deemed  toifaar^  bcea  made 
in  J^(ew  Jecsey.    Jd. 

Corporate   mortgage    covering  in  addition  to  personal  property   a 

leasehold  interest  in  real  estate  for  a  term  of  ten  years  —  it  need  not  be  tiled 
as  a  chattel  mortgage  —  **  real  property  "  defined. 

Westchester  T.  Co.  v.  Hobby  Bottling  Co  464 

-fide  MaRTBA£H&, 

.Ohaif^asitotheiofflaesS'Of.a'Corpoimtion  being .intenated 'Witnesses. 

KlRKFAUODCK  V.. ALLBMAXiKIA.FJBS  i)K0.  Co 827 

See  EvjasaxoR. 

W/tma  by-lmo  (tfamufual  betufit  society  is  nnreammtMe. 

See  AsBoofATioiN. 

To. carry  an.in^urMiics  buMna^ 

iSse.lNemiiLNGE. 

See  Railroad. 

00BT8 —  Motion  for  a  r^taxatian  of  costs — it. should  be  lieard  on  t/ie  .papers 
bejoi  eihe  clerk.]  1.  'Upon  a  motion  forn  retaxation  df  costs  tlie  parties  should 
be  coniftncd  to  the  papers  used'before  the. cleric  on  the  origitml  taxation. 

Afflthmts  not  before  the  Clerk  on  the  orijginal  'taxation  will  not  be  consid- 
ered in  the  determination  of  the  motion. 

•.GniyDTT  V.  .DkBjkw^Booiqn  MavoEunnfiCo 405 

2. Foreclosure  of  mechanic's  lien  —  the  owner  is  not  Migfd  to,p^  emts  in 

excess  of  t?te  amount  due  to  the  contractar.']  Under  section  3418  of  the  Code  of 
Civil'Proccdnre,  in  an  action  to  foreclose  a mechBnic's  lien,  the  entire  recovery 
by  the  lienors,  including  the  costs  awarded  to  them»  must  not  exceed  the 
amount  due  to  the  principal  contractor. 

'Rockland  Lak«  Co.  tJ.  Po«t  Cireswai 860 

Motion  for  a  new  trial  granted  heeaiiae  of  liie-£al&ityvOf  ihe^testimony 

df  ^neof  the  plaintiffs  witnesses  —  the  pLiintiffdhoiiid  not  heiohaiged  with 
the  costs  of  the  motion,  and  of  a  reference  ordered  on  the  .motion,  but. such 
costs  should  be  made  to  abide  the  event. 

Chapman  v.  Delaware,  L.  &  W.  R.  Ot.  Co 176 

Sie  New  Trial. 

Interpleader  —  payment  of  the  amoimt  of  an  insurance  policy  into 

court  —  the  insurance  company  should  not  be  allowed  costs  to  be  deducted 
from  that  amount  before  such  p«yment. 

Lane  v.  Equitable  Life  Assurance  Socy 470 

See  Insurance. 

Specific  .performance — the  title  to  a  lot  encroached  upon  by  build- 
ings on  an  jul joining. lot  is  unmarketable  —  Avdeposit  and  costs. should  not  be 

adjudged  to.bc  a  lien  on  the.lot.    Kl,jm.v.  Saoos 44 

£ee  Sbbciric  Perform .vnob. 

'When  an  executor  shotlTdnotbe  <iUowcd  only  h^lf  commissions  *and 

be  chinrg^  personally  with  costs.    Matter  of  'Dctchbr 410 

See  Executor  akd  J^junistsator. 

OOUWTJfilVOIiAlK : 

See  Sbt^off. 

OOXJIITY — A  vesidant  of  rooe' county  <cQ«nnisteil  to  ad  ra«3'lum  for  insane 
criminals  fur  < an 'Offense  committed  in  iBouthcr  eounty  —  ihe  huter  og^inty 
cannot  :t«cover  from  4be  former  the  expense  of  his  support -^effect  of .  pay- 
ments having  been  .made — vested  righto  under  .a  siauue — pcesiunptiou  as 
to  its  Imiiig  a  town  mther'than  «  county  diAi^e. 

County  of  JsPFEmoN  e.  Coukty  of  *QswBtiO d82 

See  Insane. 
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COUNTS—  Continued.  paob. 

Duty  of  a  county  treasurer  to  sell  for  unpaid  taxes  —  when  enforced 

by  mandamus  —  what  is  an  unreasonable  delay  —  land  purchased  by  the 
county  but  still  subject  to  redemption  should  be  sold. 

People  ex  rel.  Cabman  v.  Lewis 408 

SeeThX, 

OOUNTT  00T7BT : 

See  Court. 

00T7KTY  JUDGE  OF  KINGS  OOTTXTY—  Compensation  of,  for  drawing 
jurors  —  waived  by  waiting  to  demand  t?ie  M/ne  until  two  years  after  his  term, 
expired,]  1.  An  ai>plication  made  by  a  former  county  judge  of  Kings  county 
to  the  board  of  estimate  and  apportionment  of,  the  city  of  New  York,  pur- 
suant to  section  1151  of  the  Code  of  Civil  Procedure,  to  have  fixed  and  paid 
his  claim  for  services  rendered  by  him  as  such  county  judge  in  connection 
with  the  drawing  of  jurors  for  service  in  the  courts  of  record  of  Kin^s 
countv,  is  properly  denied,  where  it  appears  that  he  rendered  the  services  in 
question  from  year  to  year  throughout  his  term  without  attempting  to  secure 
compensation  therefor,  and  that  his  demand  for  compensatien  was  not  made 
until  more  than  two  years  after  the  close  of  his  term. 

People  ex  rel.  Hurd  v.  McClellan 21 

2. The  statute  contemplates  its  being  determined  in  advance  of  the  service,] 

SenMe,  that  this  section  of  the  Code  of  Civil  Proceduie  contemplates  that  the 
compensation  for  the  services  rendered  thereunder  shall  be  fixed  in  advance, 
and  that  unless  so  fixed  it  cannot  be  recovered.    Id, 

00T7BT  —  Plea  of  title  in  a  Justice's  Court  —  the  complaint  cannot  be  amended 
in  the  County  Court  so  a^  to  set  up  a  new  defense  by  way  of  counterclaim. 

See  MoisEN  v.  Burr 248 

Stenographer's  minutes  std>stituted  for  the  judge's  minutes  on  a  motion 

for  a  new  trial — rule  Zoftfie  Qenerai  Rules  of  Practice  does  not  require  that 
they  be  fled  with  the  order. 

See  SCHLOTTERER  V.  BROOKLYN  &  N.  Y.  F.  Co 863 

Highway  less  than  three  rods  in  width  —  when  the  approval  of  tfie  County 

Court  and  of  the  Appellate  Division  is  necessary. 

See  Matter  of  Adolph ...  871 

Cf  justices  of  the  peace. 

See  Justice  of  the  Peace. 

Municipal  Court  of  Buffalo. 

See  Municipal  Corporation. 

Municipal  Court  of  New  York. 

See  Municipal  Corporation. 

Payment  into. 

See  Payment. 

OBIME — Reward  offered  for  the  arrest  or  information  leading  to  the  arrest 
of  a  criminal  — what  entitles  a  party  tliereto.]  1.  In  an  action  brought  by 
John  H.  Atwood  against  Bdward  J.  Armstrong  and  Robert  T.  Dunlop  to 
determine  their  respective  rights  to  a  reward  of  $5,000  oflPered  by  the  First 
National  Bank  of  the  city  of  New  York  for  the  arrest  or  information  lead- 
ing to  the  arrest'of  one  Alvord,  its  defaulting  paying  teller,  it  appeared  that 
the  published  notice  of  the  reward  attracted  the  attention  of  one  Tooke 
(Dunlop's  assignor);  that  on  Thursday,  October  25,  1900,  Tooke  saw  Alvord 
at  a  Boston  hotel  and  notified  the  officers  of  the  bank  thereof  by  telephone; 
that,  in  the  meantime,  he  endeavored  to  keep  sight  of  Alvord,  but  that  on 
the  same  night  Alvord  left  the  hotel  in  a  carriage  and  was  driven  rapidly 
away;  that  Tooke  followed  him  as  far  as  possible  on  foot,  but  finally  lost 
sight  of  him;  that  the  information  which  Tooke  gave  to  the  bank  was  com- 
municated to  the  police  department  who  sent  a  police  officer  named  Tinker 
to  locate  and  arrest  Alvord;  that  Tinker  communicated  with  Tooke  and 
that  they  both  unsuccessfully  endeavored  to  locate  Alvord;  that  on  Satur- 
day, Oct/)ber  27, 1900,  Tinker  gave  up  the  search  and  was  ordered  to  return 
to  New  York. 
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It  further  appeared  that  on  Saturday.  October  27,  1900,  the  plaintiff 
At  wood,  who  was  the  proprietor  of  a  Boston  hotel,  saw  the  published 
notice  of  the  reward  and  discovered  a  resemblance  between  Alvord  and  a 
man  who  had  been  staying  in  his  hotel;  that  Atwood  communicated  with 
one  Barrett,  a  friend,  and  that  on  the  same  day  they  telephoned  the  New 
York  police  department  and  communicated  their  information  to  the  sergeant 
in  charge  of  the  detective  bureau;  that  the  head  of  the  detectivg  bureau 
instructed  Detective  Sergeant  Armstrong,  one  of  the  defendants,  and  another 
detective  officer  to  proceed  to  Boston  and  endeavor  to  arrest  Alvord;  that 
Armstrong  and  his  companion  went  to  Boston,  saw  the  plaintiff  and  Barrett 
on  Monday  morning,  went  to  the  plaintiff's  hotel  where  Armstrong  found 
and  arrested  Alvord,  who  was  subsequently  taken  to  New  York,  pleaded 
guilty  and  was  convicted. 

HM,  that  the  plaintiff  was  entitled  to  the  whole  amount  of  the  reward; 

That  the  defendant  Dunlop,  as  assignee  of  Tooke.  was  not  entitled  to  any 

Sortion  of  the  reward  for  the  reason  that  the  information  given  by  Tooke 
id  not  lead  to  Alvord's  arrest; 

That  Armstrong  was  not  entitled  to  any  portion  of  the  reward  for  the 
reason  that  he  acted  solely  in  the  discharge  of  his  dut^  as  a  police  officer  of 
the  city  of  New  York,  and  did  nothing  in  the  premises  but  what  ho  was 
bound  to  do  in  the  discharge  of  his  duty  as  such  police  officer. 

Atwood  t>.  Armstrong 601 

2. Detected  hif  means  of  a  trap.]    The  fact  that  a  criminal  was  detected 

by  means  of  a  trap  set  for  him  is  not  a  defense  to  him,  where  it  appears 
that  he  was  not  a  passive  instrument  in  the  hands  of  the  entrapping  parties, 
bat  did  the  act  with  which  he  was  charged  voluntarily,  with  full  knowledge 
of  the  subject  and  of  the  consequences  which  would  dow  therefrom. 

Peopi*b  v.  Conrad 566 

3. An  intent  to  commit  a  crime  must  be  connected  mth  some  overt  act.] 

The  intent  to  commit  a  crime  is  not  alone  sufficient  under  section  84  of  the 
Penal  Code  to  justify  a  conviction  for  such  offense;  it  must  be  accom- 
panied by  some  overt  act.  The  test  is  the  condition  of  the  actor's  mind  and 
his  conduct  in  the  attempted  consummation  of  his  design.    Id. 

4. The  judge  is  not  obliged  to  repeat  his  charge.]    Upon  a  criminal  trial 

the  trial  judge  is  not  bound  to  repeat,  at  the  request  of  counsel,  a  propo- 
sition which  he  has  already  charged  in  the  main  charge.    Id. 

5. Wiat  constitutes  tJie  crime  of  an  attempt  to  commit  an  abortion.] 

Upon  the  trial  of  an  indictment  charging  the  defendant  with  the  crime 
of  attempting  to  commit  the  crime  of  abortion,  the  prosecution  gave  evi- 
dence to  the  effect  that  the  defendant  agreed  for  hire  to  perform  an  abortion 
on  a  pregnant  woman ;  that  he  appeared  at  the  time  and  place  appointed, 
bearing  surgical  instruments  by  which  an  abortion  could  be  accomplished; 
that  he  placed  the  instruments  m  readiness  and  placed  the  woman  upon  a 
table  in  a  i>osition  in  which  it  was  proper  for  him  to  place  her  in  order  to 
accomplish  an  abortion;  that  he  then  sterilized  his  hands  and  instruments 
and  dennsed  the  woman's  person  by  means  of  a  syringe;  that  he  next  took 
in  his  hands  an  instrument  used  for  the  purpose  of  enabling  the  operator  to 
obtain  a  view  of  the  womb,  and  turned  toward  the  woman,  at  which  point 
be  was  placed  under  arrest. 

Held,  that  the  evidence  was  sufficient  to  sustain  a  conviction: 

That  the  intent  to  commit  the  crime  being  present,  the  defendant's  act  in 
placing  the  woman  on  the  table  and  each  of  his  subsequent  acts,  being  parts 
of  a  course  of  conduct  which,  if  carried  to  a  conclusion,  would  result  in  a  con- 
summation of  the  crime,  constituted  overt  acts,  any  one  of  which,  coupled 
with  an  intent  to  commit  the  crime,  was  sufficient  to  complete  the  crime 
charged  in  the  indictment.    Id. 

A  resident  of  one  county  committed  to  an  asylum  for  insane  criminals 

for  an  offense  committed  in  another  county  —  the  latter  county  cannot  recover 
from  the  former  the  expense  of  his  support  —effect  of  payments  having  been 
made  —  vested  rights  under  a  statute —  presumption  as  to  its  being  a  town 
rather  than  a  county  charge.  County  of  Jefferson  v.  County  of  Oswego.  282 
See  Insane. 


Digitized  by 


Google 


*652  INDfEX. 

Q&IME  —  Continued.  pjuis. 

Prosecution  for  tke  sale' ofvdutteratod' milk  —  it.may  he  instituted  by 

an  inspector  of  a  city,  health  boacd — >tiie  testota  kerd  «ainple'niay  not  be 
put  in  ovidcnee-^legdsrlfltiTe  pofrerto  dBfine  '^adulteration''  and  to  imp<»e 

a  ciTil  as  well  as- ar criminal  .liability. tbeoeCor.   ^RBOsiiB'V.  Bkamah il51 

8ee  Food. 

Of  contempt. 

iSfd  Contempt. 

CXJSXOX: 

8ee  UfiAQE. 

DAMAGES — 'Municipal  contract — imjprppBr  directions  of  a  cii^  repr^senta- 
live  as  to  t?te  manner  of  doing  the  work  —^right  of  election  possessed  b^  tite  eon- 
tractor  to  refuse  ta proceed  or  to  oontimie.  the  work  and  reeowsr  on  a  .quantum 
mermt -^.  damages  f or  Misciiy^^  improperli;  rejecting  materials,  for  its  dela,p, 
f or.  i4s  failure  to  perform  conditions  precedent  and  for  its  interference  txdthtJke 
work  —  pumping  wate^  from  an  excavation — tvoo  causes  of  ^dday^  for  only  one 
of  which  tliadty  is  liable. 

ifee.LKNTiLiioN  v.  Crry  of.New' YoBK 548 

Liimheringioontntici — .tkifnaigesfcT  its  hreaeh  by  tits  party  emgctgingto 

furnisJi  the  lumber — aefieoi  /measwred  -Uy  fiuirket  Tdlue  and  when  ^^<  eiidenee  of 
actual  cost  of  performance — allowance  for  general  ^depreciation  ^f  a  plant —  t?is 
proportion  of  the  parly's  time  which  t?ie  toork  would  Ji/ive  called  for  is  to  be  con- 
sidered— 'the  loss  which  'wrndd  ^have  'resdlte^from  'the  yerfhmmnce  ef  certain 
parts  ^  the  worhiwto  be  ^nsiderM^^cj^edtvonttktU^smh  loss 'was  wot'j)ieaddd 
cannot' ^firit  taken  <m  appeal. 

-See'BmELij  t>.  RbminotowPapbr'Co -IW 

Change  of  grade  in  highways —  tlte  provisions  of  chapter  610  of  lie  Laws 

ofl^'Sfor  compensation  to  dbutting  owners  are  not  unconstitutioiuil  —  tlie  mode 
of  aaoerlaining  .danrnges  is\fi>oper—^tk6  dtct  >n^f>lies  iio  highwoiys  within  Uie 
corperateiiimXls  'tf  a.viUtwe. 

SeeMjinnHR  of  Bobof .20^ 

Contract  to  pay'$i  per^yearfor  each^iOX)  ^f  insurance  —  what  insistence 

by  one  party  upon  an  incon'ect  consti'uction  t/iei'eof  justifies  the  otiier  party  in 
repudiating  it. 

'Se^DAm&nrBJLxm  t;. Federal  Match  Co.    ^o.  2) (SH 

Contract  with  a  .groom  to  furnish  a  gownforVie  bride — measure  of 

darmiges  whereby  reaernivf  a  hrmiiv^tlvBreof.tlie  wedding  was  **hr(^ken.'^ 

l&^'CoPPOIiA'C.  IKftAUSHAAS 905 

A  omnmosh carrier imay. not . sitjop its :wsn mnKr^ship.as  a  difenm toon 

action  for  ^oods^—r  it\  is  competent  on  the  questioin  of.daamsiges. 

See  V'Am:i«tin»e  t?.  .Lono .  Isuaird  R.  H.  Co j4i9 

Measure  of  dami^gesfifrtJie' breach  of  a  conti'etct  under  whicfi'flve^per  cent 

of  claims  collected toas.to'bei given  loan  attorney. 

See  Carlisle  tj.  Barnes.   '  (No.  1) :<$7S 

tBreaoh  of  contfmet  4f  empl^meut  au  a .  traveling  .salesma^—i meustire  43f 

d/xns^es. 

See  Cross  v.  Florsheim 486 

,Fi'ight  jos  a  basis  for  daTnqges  in  an  action  f&r  negligence. 

,  See  XtOFDiK.  V.  Interborooqh  Rapid  Traksit  Co '375 

DEBTOR  )&SrD  OBSEDVmB,  —  'Sithyfgdtion  of  esseeu^ars  to 'ike' rtghste  ^f  n 
mortgagee  ifpn  mortgage,  given' bj/' the  grantor  fff  their  tesbiUor,  nnd  'paid  by 
tJiem  —  rights  qffndgment  'creditors' of  the  mortgagor '^/iose^osnveyafice'to  ^ler  tes- 
tator has  been  adjudged  to  be  bad  as  against  creditors  of  the  moHgagor. 

'l£^.IiiILIANTBAL«.'LB8SaR. 500 

CJuivgeuponMind  demised  to  a  son  of  debts'  due  fromMich  aon.to.Hie  .tes- 
tator—  effect  of  ths  refusal  of  the  son  to  take  uvder  the  devise,  in  eoimesueuce  9f 
which  a'part  interest  insudi  lands  pastes  by  descent'  to  his.  children. 

^d  Youngs  u.  Youngs 444 
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Hiffht  ofa.Mohemt  rnftnt  as  againat  8ub$6qnent  ereditOFi^  t^^itpoMvf  hU 

prop&rty  —  n«(eft«7»t»n.  sabaequenUy ,  for  addanees  made  before  jtulgmentJt  were 
recovered — ,tchat  is  secured  by  an  (hgreement  t»  secure  future  advances 

See  Huntington  v,  Kneeland 284 

Supplementary  proceedings  — affidavit  as  to  lite  issuance  of  an  execution 

to  Vie  county  *  where  said  judgment  debtor  has  a  place  for  t/ie  regular  transac 
tion  of  business    *    *    *    in  person  or  by  agent "  —  it  isfataU^  defective. 

See  Bank  op  Port  Jefferson  v.  Darling 431 

Evidence  —  proof  tJuit  a  trustee  for  creditors  acted  gratuitousty  is  compe- 
tent upon  tfts  question  wliether  he  asMumed  a  li/tbility  incurred  in  tfie  manage- 
ment of  the  trust  individually  or  in  his  representative  capacity. 

See  Megow  AN  V.  Peterson 350 

Creditors  action  to  set  aside  a  voluntary  tnrsi  created  by  the  judgment 

debtor  for  her  010  n  benefit  —  an  answer  that  t/ie  income  is  insufficient  fbr  her 
support  is  frivolous. 

See  Kenk  v.  Hill 370 

Questions  ansing  under  au  attachment. 

See  Attach JtEKT. 

DECISION' — An  order  upon  which  is  entered  an  interlocutory  judgment  over- 
ruling a  demurrer  is  in  effect  a  decision. and  is  not  appeaktbU, 

See  Rankin  «.  Busn 510 

DEED — Action  to  set  aside  a  deed  because  of' a  false  representation  that  it 
was  a  will  — it  cannot  be  sustained  on  i\ie  ground  that  '*  owing  to  her  (the 
plainiiff's)  advanced  age  and  the  relation  which  the  defendant  bore  to  her,"  a 
case  of  undue  influence  wjis  made  out  —  wliat  is  undue  influence. 

Absalon  v.  Sickinger 383 

See  False  Represent ation. 

A  judgment  that  a  deed  he  reformed  so  as  to  convey  a  title  in  fee 

simple  is  not  effective  as*  against  persons  un-bom  and  living  persons  not  made 

parties  to  the  action.     Downey  v.  Seib 317 

See  Specific  Performance. 

Evidence  on  an  issue  as  to  a  boundary  line  —  the  platntiflTs  grautor 

may  testify  that,  when  he  purchased,  his  grautor  pointed  out.  the  extent  of 

his  occupancy.     Dibble  v.  Cole. 229 

See  Evidence. 

Presumption  from  the  recnrding  of  a  d6ed  — testimony  of  interested 

parties  in  contnidictlon  thereof  presents  a  question  for  the  jury. 

Rosenstkin  v.  Traders'  Insurance  Co 147 

See  Insurance. 

DEFINITION — "  Waste"  and  "injury"  in  7-deption  to  a  taxpayer's  action, 
defined. 

^  See  Hearst  v.  McCl-ei^lan  386 

** Maintained*"  as  used  in  the  EmpUyers*.  Liability; Act. 

/S^  Grabso  17.  HoLBiM>OK,  Oabot  &  Daly  Co 49 

"  Doing  business  "  without  the  United  JStates. 

See  Corporation. 

'*  Publie  place  "  —  when  a  pwblie  park  is, 

/SSs^EsiiNRNT  Domain. 

"  Undue  influence,'* — what  is. 

See  False  Ruprbsentation. 

DELIVERT  —Of  a  eargp — obligation  of  tfie'. ehavterers  to  give*  notice  to  the 
consignee. 

See  SniPPiNG* 
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DEMAND  —  Guarantee  to  "pay  on  demand,  upon  the  default  of  the  said 
Emery  W.  Dye,  said  monthly  accounts  on  the  tenth  day  of  the  month" —  a 
demand  made  within  a  reasonable  time  is  sufficient. 

Wanamaker  v.  Powers 486 

See  Contract. 

Before  suit. 

See  Practice. 

DEVISE  —  In  lieu  of  dower. 
See  Dower. 

DISCBSnOX  —  Given  to  executors  —  it  must  not  he  arbitrarily  exercised. 
See  Executor  akd  Administrator. 

DIVIDEND  —  Of  a  corporation. 
See  Corporation. 

DOWER  —  Widow  —  election  to  accept  a  legacy  in  lieu  of  dower  —  effect  of  her 
death  within  a  year  pending  an  action  by  her  to  liave  the  wiU  declared  inzalidA 
1.  Where  a  widow,  who,  by  her  husband's  will,  was  bequeathed  a  legacy  of 
$9,000  in  lieu  of  dower,  dies  within  the  year  following  her  husband's  death, 
during  the  pendency  of  an  action  which  she  had  commenced  to  have  the  will 
declared  invalid  and  the  probata  thereof  revoked,  upon  the  ground  that  the 
testator  lacked  testamentary  capacity,  the  personal  representative  of  the 
deceased  widow  is  entitled  thereafter  to  briuff  an  action  against  the  testator*s 
executors  to  recover  the  legacy  beaueathcd  to  the  widow  in  lieu  of  dower. 
The  action  commenced  hy  the  widow  cannot  be  construed  as  an  action  to 
recover  her  dower,  nor  as  evincing  an  intention  upon  the  widow's  part  not  to 
accept  the  provisions  of  the  will.    Fltnn  v,  McDermott 56 

2. Wfien  the  election  is  to  he  made  and  h/'W  it  is  to  he  established,]    The 

widow  was  not  called  upon  to  make  her  election,  between  her  statutory  right 
of  dower  and  the  provisions  of  the  will,  until  it  was  judicially  established 
whether  her  husband  had  in  fact  made  the  will,  and  her  election  to  reject 
the  provisions  of  the  will  cannot  be  established  in  any  other  way  than  in  the 
manner  prescribed  by  the  statute.    Id. 

DRAINAGE  —  Into  watercourses. 
See  Watercourbr. 

DURESS  AND  TTNDUE  INFLUENCE : 

See  Fraud. 

ELECTION —  Village  election  —  canvass  of  votes  as  to  its  incorporation^^ 
pi'optr  metfiod  of  dealing  with  marked  ballots,  ballots  foUted  together  and  surplus 
balhts,']  1.  At  the  close  of  a  village  election,  to  determine  whether  the  vil- 
lage should  be  incorporated,  the  oallots  were  counted  without  unfolding 
them.  One  hundred  and  six  ballots  were  then  found  and,  it  appearing  from 
the  poll  list  that  107  persons  had  voted,  a  second  count  was  made  with  like 
result.  The  ballots  were  then  unfolded  and  during  this  process  two  ballots 
for  incorporation  were  found  folded  together  in  such  a  manner  as  to  indicate 
th&t  they  had  been  cast  by  a  single  voter.  One  of  these  ballots,  together 
with  one  in  which  the  printed  word  *' against"  had  been  stricken  out  and  the 
word  "for"  written  in  its  stead,  were  laid  aside  by  the  inspectors.  When 
the  remaining  ballots  were  canvassed,  it  was  found  that  they  numbered  one 
hundred  and  seven,  of  which  fifty-four  were  *'For  Incorporation  "  and  fifty- 
three  "Against  Incorporation."  The  inspectors  of  the  election  filed  a  cer- 
tificate showing  that  one  hundred  and  nine  ballots  were  cast;  that  two  ballots 
"For  Incorporation"  were  rejected;  that  of  the  remaining  ballots  fifty -four 
were  "For  Incorporation " and  fifty- three  were  "Against  Incorporation" 
thus  leaving  a  majority  of  one  "For  Incorporotion." 

HM,  that  the  inspectors  erred  in  the  declaration  of  the  result  and  that  the 
election  should  be  set  aside; 

That,  while  it  was  possible  that  the  folded  ballot  and  the  surplus  ballots 
might  have  been  so  united  as  to  preserve  one  hundred  and  seven  legal  votes, 
it  was  also  quite  as  possible  that  there  were  two  surplus  ballots  and  an  illegal 
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ballot,  leaving  only  one  hundred  and  six  legal  votes,  of  which  flfty-three 
had  been  cast  against  the  proposition,  thus  making  the  result  a  tie. 

Quare,  whether  under  section  1 1  of  the  Village  Law  (Laws  of  1807.  chap. 
414)  construed  in  connection  with  section  87  of  the  Town  Law  (Laws  of  1890, 
chap.  569,  ^  89,  as  renumbered  by  Laws  of  1897,  chap.  481,  and  amd.  by 
Laws  of  1899,  chap.  168),  the  inspectors,  upon  discovering  the  excess  of  bal- 
lots and  the  two  ballots  folded  together,  should  have  proceeded  in  accord- 
ance with  subdivision  1  of  section  110  of  the  Election  Law  (Laws  of  1896, 
chap.  909,  as  amd.  by  Laws  of  1898,  chap.  835),  namely,  have  destroyed, 
before  canvassing,  sufficient  ballots  drawn  by  lot  to  compensate  for  the  over- 
plus, and  have  rejected  both  of  the  ballots  folded  together. 

Mattbk  of  Village  op  Webster 203 

2.  Canvass  of  votes  —  a  piHvate  citizen  and   voter  eannot    require   a 

reeanvass  simply/  because  it  tons  not  made  by  autlwrized  officer's."]  In  the 
absence  of  an  express  statutory  provision  which,  so  far  as  appears,  does  not 
exist,  a  private  citizen  and  voter  has  no  right,  after  a  correct  canvass  of  the 
votes  cast  at  an  election  has  been  made,  to  compel  a  reeanvass  upon  the 
sole  ground  that  the  canvass  already  made  was  not  made  by  the  officers 
authorized  by  law  to  make  it.    Mattes  of  Scofibld  v.  Bd.  of  Aldermen.  858 

Municipal  contract  —  improper  directions  of  a  city  representative  as 

to  the  manner  of  doing  the  work  —  right  of  election  possessed  by  the  con- 
tractor to  refuse  to  proceed  or  to  continue  the  work  and  recover  on  a 

qnxintum  meruit.    Lbntilhon  v.  City  of  New  York 548 

See  Municipal  Corporation. 

By  a  widow  to  accept  a  legacy  in  lieu  of  dower  —  effect  of  her  death 

within  a  year  pending  an  action  by  her  to  have  the  will  declared  invalid. 

Flynn  v.  MoDermott 56 

I3ee  Dower. 

EMINENT  DOMAIN —  Condemnation  of  rights  iji  an  aUey  with  a  view  to 
its  discontinuance — an  order  overruling  preliminary  jurisdictional  objections  is 
appealable.]  1.  Where,  pursuant  to  section  143  of  the  charter  of  cities  of  the 
second  class  (Laws  of  1898,  chap.  182),  a  city  which  has  discontinued  an  alley, 
being  unable  to  agree  with  the  owners  of  the  property  affected  by  the  discon- 
tinuance as  to  the  amount  of  the  damages  which  should  be  paid  to  such 
owners,  applies  to  have  such  damages  ascertained  under  the  Condemnation 
Law,  an  order  overruling  preliminary  objections  interposed  by  the  property 
owners  to  the  petition  filea  by  the  city,  which  objections  were  Jurisdictional 
in  that  they  alleged  that  the  petition  omitted  certain  essential  facts,  is  appeal- 
able, although  the  Condemnation  Law  contains  no  definite  warrant  for  an 
appeal  from  such  preliminary  order. 

Matter  of  City  of  Rochester  (In  re  Neun) 99 

2. W7iat  allegations  of  a  petition  are  sufficient.]  Subdivision  8  of  sec- 
tion 8360  of  the  Code  of  Civil  Procedure,  which  provides  that  the  petition 
shall  set  forth  •*  the  public  use  for  which  the  property  is  required  and  a 
concise  statement  of  the  facts  showing  the  necessity  of  its  acquisition  for 
such  use,"  is  satisfied  by  an  allegation  that  the  street  is  ''  unnecessary  and  use- 
less as  a  public  street  and  is  a  menace  to  the  health,  safety,  peace  and  good 
order  of  the  residents  of  said  city  of  Rochester  and  especially  to  the  abutting 
owners  thereon  and  will  necessitate  a  large  expense  to  the  city  in  maintain- 
ing, repairing,  lighting  and  grading  the  same;"  that  it  is  useless  and  not 
desired  by  the  abutting  owners  therein. 

The  petition  in  such  a  proceeding  is  not  defective  because  it  fails  to  allege, 
as  required  by  subdivision  7  of  section  8360  of  the  Code  of  Civil  Procedure, 
that  the 'citv  intends  "in  good  faith  to  complete  the  work  or  improvement 
for  which  tlie  property  is  to  be  condemned,"  as  such  an  allegation  is  not  vital 
in  a  proceeding  to  close  an  alley. 

The  petition  is  not  defective  because  it  fails  to  state  the  residence  of  the 
defendant  property  owner,  where  the  hitter  appeareti  before  the  commissioner 
of  public  works  o*f  the  city  and  presented  and  filed  his  claim  for  damages,  so 
that  his  identity  is  established.     Id. 

8.  Objections  relating  to  curable  defects  of  minor  import,  how  taken.] 

Objections  to  the  petition  pertaining  to  defects  of  minor  import  which  could 
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be  readily  supplied  should  be  nuBMi  erpeeiffeally'  aminotobe^ODaesalfld  in* 
general  objections  of  a  jnrisdictional  oiuiracter.     Id. 

4.  Condemnation  of  land  for  a  park  in  Hie  city  of  Rochesiir  —  a  paik 

18  a  ''public  plfiee*'  ucithin  tfie  repealing  clause  of  tfie  Condemnation  Law.]  A 
park  is  a  "public  place  "within  the  meaning  of  the  repealing  cUase  con- 
tained in  the  Conderafnation  Law  (Code  Civ.  Proc.  chap.  23,  tit.  1),  which 
excepts  from  the  operation  of  such  napealijig' clause  (Code  Civ;  Proc.  g'3888) 
•*  such  acts  and  parts  of  acts  as  prescribe  a  method  of  *  pnxsedure  fbr  the  con- 
demnation of  real  proi>erty  fbr  public  use ' as  tt  highway  or  as  a  street,  ave- 
nue or  public  place  in  an  incorporated  city  or  village." 

Matteu  of  City  of  I16chebter  (Ra  McLea:<;) IW. 

5.  TJie  Condemnation-  Taiw  isin'ipplicable.]  Consequently,  the  Con- 
demnation Law  did  not  supersede  or  repeal  the  Parte  Act  of  the  city  of 
Rochester  (Litws  of  1888.  chap.  19^^  which  authnrfeed  the  condemnation  of 
property  for  parks  in  that  city  and  prescribed  the  method  of  procedure  to  be 
followed. 

In  any  event*  sectioa  1  of  tlie  Riley  Triangle  Act  (Laws  of  1905,  chap.  854), 
which  provides  that  the  paric  commissioners  of  the  city  of  Rochester  were 
thereby  authorized  to  acquire  tlie  title  to  certain  specified  real  property,  "  fbr 
and  on  behalf  of  said  city  of  ROobester  for  tttepurposea  of  a  public -park, 
by  purchase,  gift  or  hy  condsmnatiou  proceedinfft^  cojsiAMctod  under  the 'laws) 
now  in  force,  presaribing  the  nwtbod'  of  procedure  of  Rcqpirin£»'by  the  rights 
of  eminent  domain,  title  to  real' estate  in  and  near  the  city>  of  ROohesker^or 
public  parks,"  indicates  that  the  LeirislatureintondM.  that  the  prnrisidiis  of 
the  Park  Act  should  be  followed  in  condemning^  laud/  under  the  Hiley;  Tri- 
angle Act.     Id: 

6.    A  pffXMdaiion  that  ths  cost  of  the. land.  taJ»n'^udlfv4texoBtfl\  a tertain 

sum  is  not  unconstitutional.]  The  provision  in  the  Riley  Triao^^At3t;  that 
the  cost  of  the  lands  acquired  thereunder  shall  not  exceed  the  sum  of 
$30,000,  does  not  render  such  act  uncoifStitutitFnfil,  in  tUar  it'  prohibits  the 
commissioners  of  appraisal  from  afwirrtthg  just  compensation  for  the  prop- 
erty taken  The  only  efffeet' of  snch' limitation' w««tO'pruveat  tlie  oitj^  of 
Rochester  from  acquiring  the  property  in  case  its  value  should  exceed* 
$30,000.     Id, 

7.  Wfiat  notice  to  otetkers^is^sugf^nt.]    !Nk>ticorto  theaffootod.propert|^ 

owners  by  publioation  intho  official,  newspaperarof  the  city^  aa-preaeribed. 
in  the  Park  Act,  is  sufficient  to  answifrthe  roqulrementa.  of  the  Constitutioa 
and  it  was  not  necessary  that  peiBonal, notice  be  served. upon  siioh/ownerai 

Sembl-cs  that  it  is  oomp^ont.  forr  the  Legislarture  to  de.eia^e^  whnV  notice  to 
the  property  owners  shall  be  sufficient;  that  the  notice  is^  suffiaxeat'  if.  it  ia 
of  a  kind  which  it  is  reasonably  probable  would  afr|irise  tbe  party  prooeeded 
against  of  the  proceeding  and  is  smh  as  would  give  such  party  an  opportu- 
nity to  defend.     Id. 

8.  What  objtietion  istwt  avfeHoMafor  ike  first  time  in-  opposition  toai 

motion  to  confirm  the  crnnmninioneA^s'.  report,]  The  objection  that  the  common. 
council  of  the  city  did  not  declare  its  intention  to  take  the:  property  at  its^ 
next  regular  meeting  after  tlie  filing  of  the  map  as  directod  by  section  4 of 
the  Pai-k  Act,  is  not  available,  for  the  first  time,  in  opposition'  ta  a  motion. 
to  confirm  the  report  of  the  commissioners,  to  a  property  owner  wiioae  deed 
had  not  been  plar)ed  on  reoord  but  who  was  fully  conversant,  with,  the  prot 
ceeding  from  its  inception.     Id. 

EMPIiOTEB  AND  EMFLOxjfiJ£: 

See  Master  and  Seuvant. 

EMPLOYERS'  LIABILITF  A.i^— Reeo>9ery  of  damages,  undtr: 
See  Negligence. 

EQUITY  -Action  at  law  upon  contract — tJte  plaintiff  eawwi^  ftmnamgninf 
interests  in  his  claim  to  third  persons,  discontinue  tfte  action  at  law  ctnd  taring 
an  action  in  equity  making  such  third  persons  parties  defendant  —  the  inUresU 
of  such  third  persons  cun  be  determined  by  tlie  judgtnent  in  the  action  cU  law.] 
1.  One  Butterly,  who  wsis  a  clerk  in  the  law  office  of  one  Deering,  and.  who 


Digitized  by 


Google 


INDEX.  657 

EdXTITT—  Continued  paob. 

was  engaged  in  securing  clients  for  Deering,  brought  an  action  at  law 
against  the  latter  to  enforce  a  contract  which  he  claimed  had  been  entered 
into  between  himself  and  Deering  by  which  he  was  to  receive  a  salary  of 
$2,000  per  year  with  a  commission  of  one  sixth  of  the  amounts  received 
by  Deering  from  clients  procured  by  B utterly .  Deering,  who  denied  the  exe- 
cution of  tne  alleged  contract,  succeeded  in  having  the  action  referred  on  the 
ground  that  it  involved  a  long  account.  Butterly  then  discontinued  the 
action  and  assigned  portions  of  his  claim  to  parties  named  Chase  and  Augus- 
tine. He  then  brought  an  action  against  Deering.  making  Chase  and  Augus- 
tine parties  defendants.  Tnis  action  was  framed  in  equity  because  of  the 
interests  of  Chase  and  Augustine. 

Held,  that  the  Special  Term  properly  granted  a  motion  made  by  the 
defendant  Deering  to  strike  out  the  names  of  the  defendants  Chase  and 
Augustine,  and  to  change  the  form  of  the  complaint  from  a  suit  in  equity  to 
an  action  at  law; 

That  the  rights  of  all  parties  would  be  fully  protected  in  an  action  at 
law,  and  that  as  the  defendants  Chase  and  Augustine  were  privies  of  the 
plaintiff,  they  would  be  bound  by  the  results  of  such  an  action. 

Butterly  v.  Deering 395 

2.  Conflict  of  evidence  in  an  equitable  action.]    In  an  equitable  action, 

where  the  court  is  to  determine  the  facts,  the  oath  of  one  man  does  not 
necessarily  overcome  or  balance  that  of  another  and  thus  prevent  the  court 
from  determining  the  fact  in  question  in  accordance  with  the  testimony  of 
one  or  the  other  of  such  witnesses.     Huntinoton  v.  Kneeland 284 

A  judgment  that  a  deed  be  reformed  so  as  to  convey  a  title  in  fee 

simple  is  not  effective  as  against  persons  unborn  and  living  persons  not  made 

parties  to  the  action.     Downey  v.  Seib 317 

See  Specific  Performance. 

Cases  in  which  injunctions  are  sought. 

See  Injunction. 

EVIDENCE —  Gliarge  as  to  tfie  officers  of  a  corporation  being  interested  wit' 
ncioes — failure  of  a  party  to  call  a  witnehsA  1.  In  an  action  brought  by  the 
plaintiff,  as  assignee  of  the  "Abbey  Press,*  a  corporation,  to  recover  upon  a 
policy  of  Are  insurance  issued  to  such  corporation,  the  defendant  claimed 
that  the  flre  was  incendiary  and  was  the  result  of  a  conspiracy  entered  into 
between  Carlos  Marty n,  Charles  F.  Rideal  and  Max  Hart,  the  two  first- men- 
tioned persons  being  respectively  the  president  and  treasurer  of  the  insured 
corporation  and  the  owners  of  practically  all  of  its  capital  stock. 

The  court  stated  in  response  to  requests  to  charge  made  at  the  close  of  the 
main  charge,  as  follows:  "  In  weighing  the  testimony  of  Mr.  Rideal  you  may 
consider  that  he  may  be  deemed  a  biased  and  interested  witness  and  one  of 
the  officers  of  the  Abbey  Press  charged  with  conspiracy  to  defraud  the  insur- 
ance company;"  also,  "If  the  jury  find  from  the  testimony  that  inde- 
pendent fires  were  found  in  the  premises  of  the  Abbey  Press  shortly  after 
the  flre  broke  out,  they  may  reasonably  infer  that  such  flre  was  started 
by  human  agency  and  not  accidentally." 

The  court  also  charged:  "The  jury  has  a  right  to  presume  that,  if  the 
plaintiff  has  failed  to  call  witnesses  within  his  control  who  could  testify  to 
facts  material  to  those  in  issue,  his  testimony,  if  given,  would  not  have  been 
favorable  to  the  plaintiff's  case."  and  that  "m  considering  the  case  the  jury 
mav  consider  the  fact  that  the  plaintiff  did  not  call    *    *    *  Carlos  Marty u." 

lleld,  that  the  propositions  charged  by  the  court  did  not  require  the  rever- 
sal of  a  judgment  entered  upon  a  verdict  in  favor  of  the  defendant. 

Kirkpatrick  9.  Allemannia  Fire  Ins.  Co 327 

2.  Right  of  the  jury  to  draw  inferences  from  a  failure  i-o  call  witnefws.] 

While  no  presumption  arises  from  the  failure  of  a  party  to  call  a  witness 
the  jury  may  dmw  such  inferences  therefrom  as  they  think  warranted  by 
the  evidence.     Id. 

3.  Proof  tJiat  a  trustee  for  creditors  acted  grcUuitous'y  is  competent  upon 

tlu  questio'i  wJuther  he  assumed  a  liability  incurred  in  th:  management  of  the 
trust  individuaUy  or  in  his  representative  capacity.]  Pursuant  to  an  arrange- 
ment  between  the  surviving  member  of  a  firm  and  its  creditora,  one  Charles 

App  Div.— Vol.  CII.        42 
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G.  Petersoa  was  appointed  trustee  for  the  creditors  to  assume  the  coDtrol 
and  management  of  the  firm  business.  The  purpose  of  the  arrangement  was 
to  have  certain  unfinished  contracts  of  the  firm  completed  by  such  trustee 
and  to  have  the  assets  of  the  firm  liquidated  and  distributed  among  its 
creditors.  Thereafter  Peterson  bought  merchandise  to  be  used  in  the 
management  of  the  trust  assumed  by  him  and  gave  to  the  vendors  thereof 
his  promissory  note  for  the  purchase  price,  signed  ' '  Charles  G.  Peterson, 
Trustee." 

In  an  action  brought  against  Peterson  individually  upon  the  note,'  in 
which  the  issue  litigated  was  whether  the  merchandise  was  purchased  by 
the  defendant  upon  his  individual  credit  or  in  his  capacity  as  trustee,  it  was 

Held,  thHt  it  was  improper  for  the  court  to  reject  proof  offered  by  the 
defendant  for  the  purpose  of  showing  that  he  was  discharging  the  duties 
of  the  trust  gratuitously,  as  this  fact  might  legitimately  influence  the  jury 
.in  determining  whether  he  consented  to  assume  a  personal  liability  for  the 
goods  in  question.     Mboowan  v,  Pbtebson 850 

4.  Incompetent  teetimony  —  tike  pi*offer  and  acceptance  thereof  consti- 
tutes a  waiver  of  the  objection  that  evidence,  offered  in  contradiction  of  it,  is 
incompetent.']  Upon  the  trial  of  an  action  one  Mary  on,  in  whose  shoes  the 
plaintiff  stood,  was  permitted,  without  objection,  to  testify  on  his  direct 
examination  that  he  had  a  conversation  with  the  defendant  who  agreed  to 
pay  him  ten  per  cent  for  certain  collections  "  the  same  he  would  an  attor- 
ney." The  defendant  testified  on  direct  examination  that  he  had  a  con- 
versation with  Maryon  regarding  the  employment  of  attorneys  to  collect 
accounts  and  was  then  asked,  "  Did  you  or  did  he  aeree  to  pay  one-half  of 
whatever  the  attorney  charges  were  that  you  incurred?  "  The  question  was 
objected  to  as  incompetent  because  the  agreement  was  reduced  to  writing 
and  such  objection  was  sustained  unless  the  defendant  could  show  a  change 
in  the  written  agreement.  The  testimony  given  by  Maryon  and  by  the 
defendant  referred  to  the  same  matter. 

Held,  that  the  court,  having  taken  Maryon*s  testimony,  should  have  per- 
mitted the  defendant  to  give  testimony  of  the  same  kind  which  tended  to  con- 
tradict Maryon's  testimony,  and  that  the  refusal  to  do  so  constituted  an  error 
requiring  the  reversal  of  a  judgment  in  favor  of  the  plaintiff. 

McOoRMACK  V.  Mandblbaum S08 

5.  Proof  establishing  that  land  under  the  waters  of  Jamaica  bay  Jiad 

been  claimed  for  one  hundred  years  by  the  town  of  Flatlands.]  What  evidence 
establishes  that  land  under  the  waters  of  Jamaica  bay,  which  the  Commis- 
sioners of  Fisheries,  Gkime  and  Forest  assumed  to  lease  under  section  197 
of  the  Fisheries,  Game  and  Forest  Law  (Laws  of  1892,  chap.  488,  as  amd. 
by  Laws  of  1895,  chaps.  895,  974,  Laws  of  1896,  chap.  658),  had  been  claimed 
for  upwards  of  one  hundred  years  by  the  town  of  Flatlands  under  its  colo- 
nial patents,  and  that,  consequently,  by  the  terms  of  section  198  of  the 
Fisheries,  Game  and  Forest  I^w,  as  amended  by  chapter  458  of  the  Laws 
of  1898,  the  commissioners  had  no  jurisdiction  to  execute  the  lease,  considered. 

Chapter  784  of  the  Laws  of  16^  does  not  constitute  a  legislative  disaffirm- 
ance oi  the  claim  of  the  town  of  Flatlands  to  the  ownership  and  control  of 
Flatlands  or  Jamaica  bay  under  its  colonial  patents.    Denton  v.  Bennett.  .  454 

6.  On  an  issue  as  to  a  boundary  line  —  the  plaintiff's  grantor  may 

testify  that,  wh^n  h^  purchased,  his  grantor  pointed  out  the  extent  of  his  occu- 
pancy."] In  an  action  for  a  trespass  upon  real  property,  in  vol  vine  a  contro- 
versy over  the  dividing  line  between  the  plaintiff's  and  the  defendant's 
premises,  it  is  competent  for  the  plaintiff's  immediate  grantor  to  testify  that 
when  he  purchased  the  premises  his  vendor  pointed  out  the  extent  of  his 
occupancy,  and  to  state  what  it  was,  where  such  testimony  is  offered  spe- 
cifically as  bearing  upon  the  extent  or  nature  of  the  possession  of  such 
vendor  and  not  with  a  view  to  establishing  the  title.     Dibble  9.  Cole 229 

7.  Evidence,  equally  consistent  with  both  the  plaintiff's  and  tfie  defend- 
ant's tlieory,  wiU  not  sustain  a  verdict  for  the  plaintiff.]  If,  on  the  trial  of  a 
negligence  action,  the  defendant  would  be  liable  upon  the  theory  of  the 
accident  advanced  by  the  plaintiff,  and  would  not  be  liable  upon  the  theory 
of  the  accident  advanced  by  the  defendant,  and  the  evidence  given  in  the 
action  may  be  reconciled  equally  well  with  either  theory  and  compels  the 
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court  to  enter  into  the  realm  of  guesswork  Id  order  to  determine  from 
which  cause  the  accident  happened,  the  plaintiff  must  fail. 

OwBwr  V.  Retsof  Mining  Co 180 

8. Conflict  of  evidence  in  an  equitable  action,]     In  an  equitable  action. 

where  the  court  is  to  determine  the  facts,  the  oath  of  one  man  does  not 
necessarily  overcome  or  balance  that  of  another  and  thus  prevent  the  court 
from  determining  the  fact  in  question  in  accordance  with  the  testimony  of 
one  or  the  other  of  such  witnesses.     Huntington  v.  Kneeland 284 

Taxpayer's  action  —  proof  of  fraud,  etc.,  essential  to  its  maintenance 

—  section  59  of  the  New  York  charter  does  not  authorize  such  an  action 
without  proof  of  fraud  or  bad  faith  —  the  statute  was  not  intended  to  pro- 
tect against  bad  judgment  —  nor  against  acts  within  an  officer's  jurisdiction 

—  *'  waste **  and  "injury  "  defined  —  what  constitutes  bad  faith. 

Heabst  v.  McOlellan 836 

See  Municipal  Corporation. 

Pleading  —  what  answer  does  not  allege  fraud  and  misrepresentation 

inducing  the  execution  of  a  mortgage — a  bill  of  particulars  is  not  available 
in  its  support  —  oral  evidence  varymg  recitals  in  a  mortgage,  held  to  be 

incompetent.    Bbadleston  &  Woerz  v.  Furrer.. 544 

See  Pleading. 

Membership  in  a  societv  —  judgment  directing  reinstatement  —  what 

Is  not  sufficient  proof  that  such  judgment  adjudged  that  the  member  had 
been  wrongfully  expelled  from  the  society. 

CuccuRULLO  V.  Societa  Italiana 276 

See  Association. 

Real  estate  broker  —  he  earns  his  commissions  when  an  enf orclble 

contract  is  made  for  the  purchase  of  the  real  property  —  when  he  must  prove 

that  the  proposed  purchaser  is  responsible.     Alt  v,  Doscher 844 

See  Principal  and  Agent. 

Under  what  circumstances  a  contract  for  work  to  be  done  in  another 

State  on  materials  to  be  furnished  in  the  State  of  New  York  will  be  deemed 
to  have  been  made  in  such  other  State. 

New  York  Terra-Cotta  Co.  v.  Williams 1 

See  Corporation. 

Presumption  as  to  the  continuance  of  life  and  of  a  widow's  dower 

interest  —  rule  as  to  the  presumptions  of  continuing  existence  and  relations 

and  of  a  state  of  things  once  proved.    Franklin  v.  Beegle 412 

See  Mortgage. 

A  failure  to  sustain  the  meanin^^  attributed  to  words  by  an  innuendo 

does  not  preclude  the  plaintiff  from  msisting  that  the  words  are  libelous 

per  te.    Wuest  v.  Brooklyn  Citizen 480 

See  Libel. 

Negligence  —  injury  from  falling  over  a  skid  left  on  a  sidewalk  — 

failure  to  allege  that  the  skid  was  slippery  does  not  prevent  proof  thereof. 

Shane  v.  National  Biscuit  Compant 188 

See  Negligence. 

An  intent  to  commit  a  crime  must  be  connected  with  some  overt  act 

—  what  constitutes  the  crime  of  an  attempt  to  commit  an  abortion. 

People  v,  Conrad 566 

See  Crime. 

Presumption  from  the  recording  of  a  deed  —  testimony  of  interested 

parties  in  contradiction  thereof  presents  a  question  for  the  jury. 

Rosenstein  v.  Traders'  Insurance  Co 147 

See  Insurance. 

The  duty  to  furnish  a  safe  scaffold  is  not  affected  by  a  usage  of  con- 
struction —  the  question  is  one  of  fact.     Siversbn  v.  Jenks 813 

See  Negligence. 

Prosecution  for  the  sale  of  adulterated  milk  —  the  test  of  a  herd  sam- 
ple may  not  be  put  in  evidence.    People  v,  Beaman 151 

See  Food. 
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Fright  as  a  basis  for  damages  in  an  action  for  negligence. 

LoFiNK  r.  iNTERBOKOuon  Rafid  Tka2«8IT  Co 275 

See  Negligence. 

Of  negligence  or  coniribuUn-y  negligence. 

See  Negijge:«ce. 

EXCEPTION  —  On  a  trial. 
See  Tkial. 

KSBCUnON  —  Supplementary  proceedings — affidavit  a$  to  the  ismanee  of 
an  execution  to  the  connty  **  where  eaid  judgment  debtor  has  a  place  Jor  the 
regular  transaction  of  business  *  *  *  in  person  or  by  agent "  —  it  is  fatally 
defeciite  ]  1.  An  amdavit,  used  on  a  motion  for  the  examination  of  a  judg- 
ment debtor  in  proceedings  supplementary  to  execution,  which  alleges  the 
Issuance  of  the  execution  to  the  sheriff  of  a  specified  county,  "where  said 
judgment  debtor  has  a  place  for  the  regular  transaction  of  business,  ♦  *  » 
ID  person  or  by  agent,  as  dei  onent  is  informed  and  believes,"  does  not 
comply  with  the  requirements  of  subdivision  1  of  section  2458  of  the  Code 
of  Civil  Procedure,  as  the  statement  *'or  by  agent,  as  deponeni  is  informed 
mnd  believes,"  makes  possible  the  construction  that  the  affiant  does  not  depose 
in  the  terms  of  the  subdivision,  and,  moreover,  is  an  interpolation  for  which 
there  seems  to  be  no  authority. 
Such  defect  is  fatal  to  the  supplementary  proceedings. 

Bank  op  Port  Jefferson  t?.  Darling 431 

3. Supplementary  proceedings — tJiey  may  be  instituted  by  an  assignee  of 

the  judgment^  An  assignee  of  a  judgment  may  institute  proceedings  sup- 
plementary to  execution  thereon  in  the  name  of  his  assignor,  the  original 
Judgment  creditor.     Maigille  r.  Leonard 367 

BXECUTOB  AND  ABKINISTBATOB  —  When  he  should  not  be  allowed 
only  fudf  commissions  and  be  charged  personally  with  eosts.'\  It  is  improper  for 
the  surrogate  to  allow  an  accounting  executor  only  one-half  of  the  statutory 
commissions  and  to  charge  him  personally  with  the  costs  of  the  accounting 
where  there  is  no  charge  of  misconduct  or  improper  management  of  the 
estate.    ALa.tter  of  Dutcuer 410 

A  provision  of  a  will  giving  executors  discretionary  power  to  decide 

whether  the  l)eiieticiary  of  a  trust  is  of  good  moral  habits,  aud  in  such  case 
to  pay  over  the  trust  fund  to  him,  does  not  contemplate  an  arbitrary  or 
capricious  exercise  of  the  power  so  conferred  —  right  of  one  of  the  executors 

to  exercise  such  discretion.     Cushman  v.  Cusumax 377 

See  AVill. 

Subrogation  of  executors  to  the  rights  of  a  mortgagee  in  a  mortgage. 

given  by  the  grantor  of  their  testator,  and  paid  by  them —  rights  of  judg- 
ment creditors  of  the  mortgagor  whose  conveyance  to  the  testator  has  been 
adjudged  to  be  bad  as  aguinst  creditors  of  tire  mortgagor. 

Liliantiial  v.  Lesser 500 

See  Mortgage. 

EXEMPTION  —  From  taxation. 
See  Tax. 

'FAlSE'REP'R'ESENTATIOJil— Action  to  set  aside  a  deed  because  of  a 

false  representiiiioii  that  it  was  a  will  —  it  cun not  be  sustained  on  ilie  ground 
that  *' oici/ig  to  her  {the  plaintiff's)  advanced  age  and  the  relation  which  the 
defendant  bore  to  her"  a  case  of  undue  influence  was  Tnade  out.^  1.  In  an 
action  brought  to  set  aside  a  deed  executed  by  the  plaintiff,  a  woman  fifty- 
nine  years  of  age,  to  the  defendant,  her  nephew,  the  complaint  allegL'd 
that  tiie  defendant  induced  the  plaintiff  to  execute  the  deed  by  falsely  and 
fraudulently  representing  to  the  plaintiff  that  the  instrument  was  her  last 
will  and  testament.  The  trial  judge  found  that  no  such  representations 
were  miule  to  tlie  plaintiff  at  the  time  she  executed  the  deed,  but.  notwith- 
standing this  finding,  gave  judgment  for  the  plaintiff  on  the  ground  as  stated 
by  him,  "owin<;  to  her  advanced  age  and  the  relation  whidi  the  defendant 
bore  to  her,  I  think  a  case  of  undue  influence  is  made  out." 
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Iltld,  that,  in  the  absence  of  an  amendment  to  the  complaint,  the  trial  court 
had  no  power  to  grant  the  plaintiff  relief  upon  a  different  theory  than  that 
stated  in  such  complaint; 

That,  assuming  tiiat  the  Appellate  Division  mi^ht  treat  the  complaint  as 
having  been  amended  in  accordance  with  the  evidence,  the  plaintiff  was  not 
entitled  to  relief  on  the  theory  advanced  by  the  trial  judge,  as  there  was 
absolutely  no  evidence  in  the  case  tending  to  establish  undue  influence. 

Absalon  v.  Sickingkk 888 

2.  What  is  undue  influence.]    Undue  influence  contemplates  that  the 

person  upon  whom  it  is  exercised  shall  be  compelled  to  do  a  certiiin  thing 
against  his  will;  that  by  reason  of  overpersuasion,  amounting  in  law  to 
coercion  of  the  will,  the  party  shall  be  brought  to  do  that  which  he  would 
not  otherwise  have  done.    Id, 

Pleading  —  what  answer  does  not  allege  fraud  and  misrepresentation 

inducing  the  execution  of  a  mortgage  —  a  bill  of  particulars  is  not  available 
in  its  support  —  oral  evidence  varying  recitals  in  a  mortgage,  held  to  be 

incompetent.     Beadleston  &  Woekz  v.  Furrer 544 

.See  Pleading. 

FARM  LEASE : 

See  Landlord  and  Tenant. 

Of  an  attorney/. 

See  Attorney  and  Client. 

Of  co^mty  judge  of  Kingc  cminty  frr  drawi)ig  jurors. 

See  County  Judge  of  Kings  County. 

CommtMaion  of  executors  and  administrators. 

See  Executor  and  Administrator. 

FELLOW-SERVANT  —  Liability  of  the  master  for  the  acts  of 
See  Neglioknce. 

WIio  is  a  fellow-servant. 

See  Negligence. 

FILINO  —  In  public  offices. 
See  Record. 

FINE  —  Fhr  a  contempt. 
See  Contempt. 

FIRE  —  Insurance  against, 

See  Insurance. 

FIRM: 

See  Partnership. 

FISHERIES,  aAME  AKD  FOREST  COJULWLBaiOTH  —  Proof  establishing 

Vtat  land  under  the  w  iters  of  Jamaica  bay  had  been  claimed  for  one  hundred 
pears  by  the  town  of  Flnthinds. 

See  Denton  v.  Bennett 454 

FLATLANDS  —  Proof  establisliing  tliat  land  under  the  waters  of  Jamaica  bay 
had  been  claimed  for  one  hundred  years  by  the  town  of  Flatlands. 

See  Denton  v.  Bennett 454 

"FOOD -- Prosecution  for  ttie  sale  of  adulterated  milk  —  it  may  be  instituted 
by  an  inspector  of  a  city  health  board.]  1.  It  was  not  the  intention  of  the 
Legislature,  when  enacting  the  Agricultural  Law,  which  created  a  special 
department,  to  wit,  the  Department  of  Agriculture,  and  charged  it  with  the 
execution  of  the  laws  pertaining  to  agriculture  and  agricultural  products,  to 
confer  upon  the  Commissioner  of  Agriculture  and  his  assistants  the  exclusive 
right  to  institute  prosecutions  for  the  sale  of  adulterated  milk  and  to  with- 
draw from  local  officers  the  power  which  they  theretofore  had  to  procure 
evidence  relating  to.  and  to  institute  prosecutions  for,  the  sale  of  such  milk. 
Consequently,  a  prosecution  for  the  sale  of  adulterated  milk  in  the  city  of 
Rochester  may  be  instituted  by  two  inspectors  of  the  health  department  of 
the  said  city,  based  up(m  samples  procured  by  them  from  milk  cans  upon  the 
defendant's  wagon.     People  v.  Beaman 151 
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2. Tlie  test  of  a  herd  Mmple  may  not  be  put  in  evidence.}    Upon  such 

a  prosecution  the  defendant  is  not  entitled  to  introduce  in  evidence  the  test 
of  a  herd  sample  of  his  milk  taken  by  the  inspectors  subsequent  to  the  taking 
of  the  samples  upon  which  the  prosecution  was  based,  as  the  only  herd 
sample  recognized  by  statute  is  that  specified  in  section  12  of  the  Agri- 
cultural Law  (Laws  of  1893,  chap.  838.  as  amd.  by  Laws  of  1898,  chap.  557), 
which  section  relates  only  to  a  civil  Action  for  a  penalty  and  to  a  herd  sample 
taken  by  the  Commissioner  of  Agriculture  or  his  representative.    Id. 

8. Legislative  potver  to  d^ne  **  adtUieration"  and  to  impose  a  civil  as 

well  as  a  criminal  liabUity  therefor.]  The  Legislature  had  the  right  to  affix 
the  character  of  an  *'  adulterated  "  production  to  milk  falling  below  a  certain 
standard,  and  to  prohibit  the  sale  or  such  adulterated  milk  under  the  penalty 
of  a  criminal  prosecution  which  would  not  be  defeated  by  proof  that  the 
milk  had  not  been  actually  adulterated  after  leaving  the  cow,  or  by  the 
Ignorance  or  good  intentions  of  tbe  person  selling  the  milk. 

It  also  had  the  ri^ht  to  impose  a  civil  as  well  as  a  criminal  liability  for  the 
sale^  of  adulterated  milk,  and,  without  altering  or  impairinjBr  the  criminal 
liability,  to  provide  that  in  certain  cases  the  additional  civil  liabi'lity  should 
not  be  enforced.    Id. 

FORCIBLE  ENTBY  AND  DETAINER  —  The  forcible  removal  of  ons 
privileged  to  maintain  a  refreshment  stand  near  a  public  building  is  not  within 
the  purview  of  the  statute.}  1.  The  forcible  removal  by  the  employees  of 
the  park  department  of  the  city  of  New  York  of  a  refreshment  stand  which 
an  individual  was  maintaining  in  Pelham  Bay  Park  under  a  written  agree- 
ment between  him  and  the  city  of  New  York,  whereby  the  city  granted  to 
him  "the  privilege  of  maintaining  a  stand  at  the  bath  houses  near  Firman 
Mansion  for  sale  of  refreshments  (spirituous  liquors  excepted)  and  renting 
bathing  suits,  for  the  term  of  three  years,  from  the  25th  day  of  November, 
1903,"  does  not  constitute  a  forcible  entry  and  detainer  under  section  2233 
et  seq.  of  the  Code  of  Civil  Procedure,  for  the  reasons  that  it  is  essential 
to  the  maintenance  of  such  a  prosecution  that  the  entry  complained  of 
shall  be  made  into  "  real  property,"  and  that  the  agreement  conferring  the 
privilege  to  maintain  the  stand  did  not  specify  any  special  part  of  the  land 
as  set  apart  for  the  licensee's  occupation. 

2. Revocation  of  such  a  privilege,  how  it  should  be  m>ade  by  the  park  depart- 
ment.] Quaere,  whether  the  officials  of  the  park  department  had  power  to 
revoke  such  a  privilege  during  the  term  thereof,  in  the  absence  of  evidence 
that  the  park  department  had  officially  determined  through  some  regulation 
or  ordinance  that  no  stand  for  refreshments  should  be  maintained  near  the 
Firman  Mansion  in  Pelham  Bay  Park.     Bech£B  v,  Citt  of  New  York 269 

FORECLOSURE  —  Of  lien. 
SeeLi^ff. 


See  Mortgage. 

FOREIGN  CORPORATION : 

See  Corporation. 

FOREIGN  LAW: 

See  Conflict  of  Law. 

FOREIGN  STATUTE : 

See  Conflict  of  Law. 

FORFEITTJRE—  Cf  policies  of  insurance. 
See  Insurance. 

FRAUD  —  Action  to  set  aside  a  deed  because  of  a  false  representation  that  it 
was  a  will  —  it  cannot  be  sustained  on  Vu  ground  that  '*  owing  to  her  {the  plain- 
tiff'ft)  advanced  age  and  the  relation  uhich  tJie  defendarU  bore  to  her/*  a  case  of 
undue  influence  ufos  made  out  —  what  is  undue  influence. 

See  Absalon  v.  Sickinger 888 

See  False  Representation. 
See  Fraudulent  Conveyancb. 
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FRAXJDTTIiENT  CONVEYANCE  —  Right  of  a  solvent  man,  as  against  sub- 
sequent creditors,  to  dispose  of  his  property,]  1.  A  solvent  man  is  at  liberty, 
at  least  as  against  creditors  whose  claims  subsequently  accrue,  to  give 
away  all  of  his  property,  real  or  personal,  to  those  of  his  blood  or  to 
strangers.    Huntington  v.  Eneeland 384 

2.  Notes  given  subsequently,  for  advances  made  before  judgments  were 

recovered.']  Where  a  person,  while  solvent,  executes  a  deed  which,  absolute 
in  form,  is  in  fact  a  mortgage  given  to  secure  subsequent  advances,  the 
rights  of  judgment  creditors  of  the  mortgagor  whose  claims  accrue  subse- 
quent to  the  execution  of  the  deed  and  of  the  making  of  the  rdvances,  and 
who  do  not  extend  credit  to  the  mortgagor  on  the  faith  of  his  interest  in 
the  real  property  in  Question,  are  subordinate  to  the  rights  of  the  mortgagee, 
in  the  absence  o'f  evidence  that  the  deed  was  executed  with  fraudulent  intent, 
or  that  the  premises  conveyed  so  far  exceeded  in  value  the  amount  of  the 
indebtedness  as  to  compel  the  inference  that  it'  was  fraudulent  in  its 
inception. 

The  fact  that,  although  the  advances  were  made  prior  to  the  entry  of  the 
judgments,  notes  were  given  to  the  mortgagee,  for  the  amount  of  such 
advances  and  the  accumuhted  interest,  subsequent  to  the  entry  of  the  judg- 
ments or  to  the  time  when  the  judgments  might  have  been  entered,  does  not 
affect  injuriously  the  mortgagee's  rights. 

Qucsre,  as  to  the  respective  rights  of  the  mortgagee  and  judgment  creditors 
if  the  advances  were  made  after  the  judgments  were  entered.    Id. 

8. W/iat  is  secured  by  an  agreement  to  secure  future  advances.]    An 

agreement  to  secure  future  advances  must  be  confined  to  such  as  are  within 
the  contemplation  of  the  parties  at  the  time  when  the  agreement  is  made.  Id. 

Subrogation  of  executors  to  the  rights  of  a  mortgagee  in  a  mortgage, 

given  by  the  grantor  of  their  testator  and  paid  by  them  —  rights  of  judg- 
ment creditors  of  the  mortgagor  whose  conveyance  to  the  testator  has  been 
adjudged  to  be  bad  as  against  creditors  of  the  mortgagor. 

LiLIANTHAL  V.  IiESSER 500 

See  Mortgage. 

FBESHET  —  Act  of  Ood  in  producing  —  it  does  not  relieve  tlie  city  from  lia^ 
bilityfor  obstructing  a  stream  by  sewage. 
See  Municipal  Corporation. 

GENERAL  BXTLES  OF  PBACTICE : 

See  Court. 

OBAND  JTTBY —  Selecting,  drawing  and  summoning  of 
See  Jury. 

GUARANTY  —  Contract  of 
See  Contract. 

GUEST : 

See  Innkeeper. 

HEALTH  BOARD  —  Local  board  of  health  —  limitations  upon  its  power  to 
appoint  an  attorney.]  1.  Section  21  of  the  Public  Health  Law,  which  pro- 
vides that  a  local  board  of  health  "niay  employ  such  persons  as  shall  be 
necessary  to  enable  it  to  carry  into  effect  its  orders  and  regulations,*'  does 
not  authorize  a  village  board  of  health  to  employ  regularly  an  attorney  and 
counselor.    Reynolds  v.  Village  op  Ossining 398 

2.  Duty  of  t?ie  corporation  counsel  to  represent  it.]    Semble,  that  while 

such  section  may  authorize  the  employment  by  such  board  of  health  of  an 
attorney  and  counselor  to  perform  some  peculiar  special  service  fairly  within 
the  provisions  of  the  section,  the  statute  contemplates  that  the  board  of 
health  shall  be  represented,  in  the  greater  part  of  its  legal  matters,  by  the 
corporation  counsel.    Id. 

Prosecution  for  the  sale  of  adulterated  milk  —  it  may  be  instituted  by 

an  inspector  of  a  city  health  board  —  the  test  of  a  herd  sample  may  not  tie 
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put  iD  evidence —  legislative  power  to  define  "adulteration"  acd  to  impose 

a  civil  as  well  AS  a  criminal  liability  therefor.    Pbopls  v.  Beamai* 151 

/Sfetf  Food. 

Section  20  of  the  Public  Health  Law,  directing  the  county  judge  to 

fill  a  vacancy  which  has  continued  thirty  days  in  a  city  board  oJ  health,  is 

unconstitutional.    PEOPiiE  ex  uel.  Bush  i?. 'Houghton 209 

bee  Constitutional  Law. 

HIGHWAY  —  Right  of  an  abutting  owner ^  owning  the  fee  thereof  to  quarry 
stone  under  the  surface  of  the  road  —  under  w?iat  c^mditions  it  may  be  doneS\ 
1.  In  an  action  brought  by  a  town  against  a  quarry  company  to  restrain 
the  latter  from  interfering  with  a  highway  in  the  town,  it  appeared  that  the 
quarry  company  owned  in  fee  simple  a  large  tract  of  land  across  which 
the  highway  extended,  the  fee  of  which  highway,  snbject  to  the  public  ease- 
ment therein,  was  owned  by  the  quarry  company;  that  from  ten  to  twelve  feet 
below  the  surface  of  the  highway  there  was  a  quantity  of  stone  from  twelve 
to  twenty  feet  in  thickness;  that  the  length  of  the  quarry  along  the  highway 
was  about  eight  hundred  feet;  that  former  owners  of  the  quarry  had 
extended  their  excavations  into  some  part  of  the  high w.»y  and  that  the  defend- 
ant intended  to  continue  the  excavation  further  across  the  highway  and  to 
construct  for  the  purposes  of  public  travel  a  teitiporary  public  road  outside 
the  limits  of  the  highway.  The  highway  was  four  rods  in  width  and  was 
located  in  the  country  and  was  not  used  by  very  many  people. 

The  action  resulted  in  a  judgment  providing  "  that  the  defendant  be  per- 
petually enjoined  and  restrained  from  digging  or  making  any  excavations  in 
or  obstructing  the  highway  in  any  manner;  provided,  however,  that  the 
defendant  shall  have  the  right  to  quarry  out  the  stone  underneath  the  said 
highway,  but  while  doing  so  it  must  maintain  the  same  open  to  the  pas- 
Siige  of  the  public  and  unobstructed  to  the  full  width  of  the  highway,  and 
keep  the  same  in  a  safe  and  passable  condition  and  not  interfere  with  the 
free  and  uninterrupted  use  of  said  highway  for  public  travel  or  the  working 
and  control  of  said  highway  by  the  highway  commissioner  of  said  town." 

Hiid,  that  the  quarry  company,  having  the  fee  to  the  land  wiihin  the 
highway  limits,  had  a  legal  right  to  remove  the  stone  thereunder,  but  that 
the  public  easement  thereon  should  not  be  unnecessarily  interfered  with  by 
the  quarry  company  in  exercising  its  right  to  quarry  the  stone; 

That  the  better  way  in  which  to  preserve  the  rights  of  the  town  and  of  the 
quarry  company  would  be  to  require  the  defendant  to  build  and  keep  in 
good  condition  a  temporary  road  adjacent  to  the  highway; 

That  in  case  this  was  not  acceptable  to  the  town  the  quarry  company 
should  only  be  required  while  quarrying  under  the  highway  to  keep  a  pas- 
sageway open  within  the  limits  of  the  highway,  upon  the  surface  of  the 
ground  or  by  bridges,  of  sufl^cient  width  to  enable  teams  to  pass  each  other 
thereon  and  to  keep  such  passageway  in  good  repair; 

That  it  could  not  reasonably  be  required  to  keep  such  passageway  on  the 
ground  open  for  the  full  width  of  the  highway  or  to  bridge  the  highway 
for  its  full  width; 

That  the  quarry  company  should  be  required  to  give  a  bond  to  protect  the 
town  against  loss  growingout  of  injuries  to  person  or  property  by  reason 
of  the  temj^orary  obstruction  of  the  highway  and  also  for  the*  restoration 
of  such  highway; 

That  the  quarry  company  should  be  required  to  complete  the  quarrying 
within  a  reasonable  time  after  it  was  begun. 

Town  of  Clarendon  d.  Medina  Quarry  Co 217 

2.  Highway  less  than  three  rods  in  width  —  when  the  approval  of  the 

County  Court  and  of  the  Apj}ell<ite  IXrision  is  necessary.^  Section  90  of  the 
Highway  Law  (Laws  of  1890,  chap.  568)  as  it  existed  prior  to  1895.  provided 
that  no  highway  should  be  laid  out  less  than  three  rods  in  width  without  the 
consent  of  the  interested  landowners,  unless,  among  other  things,  the  approval 
of  tiie  County  Court  and  the  Appellate  Division  was  obtained. 

By  chapter  508  of  the  Laws  of  1895  the  said  section  was  amended  bv 
adding  thereto  the  following  clause:  'In  case  the  highway  to  be  laid  out 
shall  constitute  an  extension  or  continuation  of  a  public  hi j^hway  already  in 
use,  and  shall  not,  as  to  such  new  portion,  exceed  half  a  mile  in  length,  the 
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commissioners  may  lay  out  such  extension  or  continuation,  of  a  width  of  less 
than  three  rods,  provided,  however,  that  it  be  not  less  than  the  widest  part 
of  the  highway  of  which  it  is  an  extension  or  continuation.  In  such  case  the 
commissioners  shall  specify  io  their  certificate  the  precise  width  of  the  new 
p'^riion  of  such  highway,  and  shall  certify  that  such  width  is  as  great  at 
least  as  the  widest  part  of  the  highway  of  which  it  is  a  continuation  or 
extrnsion." 

Held,  that  under  the  section,  as  amended,  the  commissioners  may  not  lay 
out  a  highway  less  than  three  rods  in  width  without  the  approval  of  the 
County  Court  and  the  Appellate  Division,  except  in  the  case  of  the  exten- 
sion of  a  highway  already  in  use  in  which  case  the  higliway  to  be  laid  out 
must  come  within  the  terms  of  the  provision  added  bv  the  amendment  of 
1893; 

Semhle,  that  if  the  highway  to  be  laid  out  does  come  within  the  terms 
of  the  provision  added  by  the  amendment  of  1895,  the  approval  of  the 
County  Court  and  of  the  Appellate  Division  need  not  be  obtained. 

Matter  of  Adolph  371 

8. Change  of  grade  in  highways  —  the  proviHone  of  chapter  610  of  tJie 

Laws  of  1903  for  compensation  to  ab^iiiing  owners  are  not  unconstitutional.] 
Chapter  610  of  the  Laws  of  1903,  authorizing  the  owners  of  property  abut- 
ting upon  a  town  highway  to  recover  from  the  town  damages  resulting 
from  a  change  in  the  grade  of  such  highway,  does  not  violate  section  10  of 
article  8  of  the  State  Constitution,  which  provides  that  "no  county,  city, 
town  or  village  shall  hereafter  give  any  money  or  property,  or  loan  its  money 
or  credit  to  or  in  aid  of  any  individual,  association  or  corporation,  ♦  *  ♦ 
nor  shall  any  such  county,  city,  town  or  village  be  allowed  to  incur  any 
indebtedness  except  for  county,  city,  town  or  village  purposes,"  nor  is  such 
act  unconstitutional  because  of  the  manner  in  which  it  provides  that  the 
damages  shall  be  ascertained.    Matter  of  Borup 262 

4.  Ths  r^ode  of  ascertaining  damages  is  proper.']    The  provisions  of 

that  act  requiring  the  commissioners  to  ''consider  the  fair  value  of  the 
work  done,  or  necessary  to  be  done,  in  order  to  place  the  claimants'  lands 
or  buildings  or  both  in  the  same  relation  to  the  changed  grade  as  they 
stood  to  the  former  grade,"  does  not  require  the  commissioners  to  make  an 
award  equal  to  the  value  of  such  work  done  or  to  be  done,  but  merely  to 
consider  such  value  as  one  of  the  elements  of  damages,  but  not  as  the  meas- 
ure of  the  damage  sustained.    Id. 

5. Ttie  act  applies  to  highways  within  the  corporate  limits  of  a  viUage.] 

The  act  of  1903  is  applicable  to  a  case  where  the  highway,  the  grade  of  which 
is  changed,  and  the  property  abutting  thereon  are  within  the  corporate  limits 
of  a  village.     Id. 

Duty  of  one  driving  an  automobile  on. 

See  Negligence. 

City  streets. 

See  Municipal  Corporation. 

HORSE  BAILBOAD : 

See  Railroad. 

HOTEL. 

See  Innkeeper. 

IN  PARI  jyELLCTO^  Injury  to  one  falling  into  an  excavation  made  by  a 
sub-contractor  in  a  city  street  —  the'^  contractor,  althovgh  equally  liable  with  the 
sub-contractor  to  tJie  party  injured,  is  entitled  to  recover  from  tlie  sub-contractor 
tlie  amount  paid  in  settlement  of  a  judgment  recovered  against  the  contractor  by 
the  party  injured. 

See  Phcbnix  Bridge  Co.  v.  Creem 854 

INFANT  —  The  practice  of  trying  together  a  number  of  separate  actions  hav- 
ing different  parties,  discouraged,  particularly  where  tlie  rirjhts  of  infants  are 
inv^}lred.]  As  many  separate  and  distinct  actions  involving  different  parties 
may  be  tried  together  as  the  trial  court  is  willing  to  permit,  if  the  parties  to 


Digitized  by 


Google 


666  INDEX. 

mnF ANT  ^  Continued.  paob. 

such  actions  desire  it,  but  the  practice  should  not  be  encouraged,  especially 
where  one  of  the  parties  whose  rights  may  be  jeopardized  by  such  practice 

is  an  infant.    Tdfpey  v.  Brookltn  Union  Gas  Co 416 

See  Parent  and  Child. 

IN^ISBITANCE  TAX: 

See  Tax. 

INJUNCTION  —  Mortgage  foredoeure-- stay  until  tJie  decision  of  an  action 
to  set  aside  tJie  deed  under  which  the  mortgagor  acquired  title  —  when  a  viclation 
thereof  %DiU  not  be  considered  on  an  appeal  from  a  final  judgment  of  foreclosure. 

See  Franklin  v.  Beeolb 412 

IN  JTJB Y : 

iSstf  Negligence. 

INNKEEPEK —  Action  ogainH  an  innkeeper  on  ?iis  common-law,  not  his  stat- 
utory, liability.]  A  person  to  whom  an  innkeeper  has  refused  the  privileges 
of  a  guest  may  maintain  an  action  against  the  innkeeper  for  the  breach  of  his 
common- law  liability  and  is  not  limited  to  an  action  for  a  penalty  under  the 
Civil  Righto  Act  (Laws  of  1895,  chap.  1042).    Cornell  v.  Huber 298 

INNUENDO: 

See  Libel. 

INSANE  —  A  resident  of  one  county  committed  to  an  asylum  for  iraane  crimi- 
nals for  an  offense  committed  in  another  county  —  the  latter  county  cannot 
recover  front  the  former  the  expense  of  his  support  —  effect  of  payments  fiaving 
been  made — presumption  as  to  its  being  a  town  rather  than  a  county  charge  — 
wsted  lights  under  a  statute.]  September  27,  1885,  one  Briggs,  an  unmarried 
man,  living  with  his  larents  in  the  town  of  Sandy  Creek,  Oswego  county, 
was  indicted  by  a  grand  jury  in  Jefferson  county  for  a  crime  alleged  to 
have  been  committed  by  him  in  said  county.  Upon  his  arraignment  he 
entered  a  plea  of  Insanity,  which  resulted  in  a  determination  that  he  was 
insane  and  his  confinement  in  the  Utica  asylum  until  February  28,  18^. 
On  the  latter  date  he  was  transferred  to  the  Asylum  for  Insane  Criminals 
at  Auburn  and  later  was  transferred  to  the  Matteawan  State  Hospital, 
where  he  has  since  been  confined.  The  county  of  Jefferson  has  paid  for  the 
support  and  maintenance  of  Briggs  during  the  entire  period,  and,  until 
1897,  was  reimbursed  therefor  by  the  county  of  Oswego. 

Section  682  of  the  Code  of  Criminal  Procedure  provides  that  when  a 
person  pleading  insanity  in  criminal  proceedings  is  sent  to  a  State  lunatic 
asylum  "  the  expenses  of  sending  the  defendant  to  the  asylum,  of  keeping 
him  there  and  of  bringing  him  back  are,  in  the  first  instance,  chargeable  to 
the  county  from  which  he  was  sent,  but  the  county  may  recover  them  from 
the  estate  of  the  defendant  if  he  have  any,  or  from  a  relative,  town,  city  or 
county  bound  to  provide  for  and  maintain  him  elsewhere." 

In  an  action  brought  by  the  county  of  Jefferson  against  the  county  of 
Oswego  to  recover  the  amount  which  it  had  paid  for  Briggs'  support  and 
maintenance  since  1897  it  appeared  that  Briggs  had  no  esUite  or  relatives 
from  whom  the  expenses  of  his  support  could  be  collected. 

Held,  tliat  the  plaintiff  could  not  recover; 

That  assuming  that  Briggs  was  an  indigent  insane  person,  and  that,  at  the 
commencement  of  his  confinement,  there  was  in  force  a  statute  (Laws  of 
1874,  chap.  448,  tit.  1,  §  14,  as  amd.  by  Laws  of  1880,  chap.  164)  which 
imposed  upon  the  defendant  county  liability  for  his  maintenance,  these  cir- 
cumstances did  not  entitle  the  plaintiff  to  recover,  as  said  section  14  was 
specifically  repealed  by  chapter  545  of  the  Laws  of  1898  and  a  different 
scheme  provided  by  that  act  for  the  support  of  persons  situated  as  Briggs 
was; 

That  the  failure  of  the  Legislature  to  amend  that  provision  of  the  Code  of 
Criminal  Procedure,  which  provides,  "  The  county  may  recover  them  from 
the  *  ♦  *  .  county  bound  to  provide  for  and  maintain  him  elsewhere,' 
did  not  establish  an  intention  on  the  pnrt  of  the  Legislature  to  continue  the 
defendant's  liabilitv  for  the  support  of  Briggs; 

That  the  plaintiff  county  did  not  acquire  by  virtue  of  section  14  of  title  1 
of  chapter  446  of  the  Laws  of  1874  any  vested  rights  against  the  defendaat 
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which  it  was  not  competent  for  the  Legislature  to  take  away  by  repealing 
the  said  section; 

That,  assuming  that  Briggs  was  a  pauper,  the  plaintiff  was  not  entitled  to 
recover,  as.  in  the  absence  oi  proof,  which  it  was  incumbent  upon  the  plain- 
tiff to  produce,  that  the  board  of  supervisors  of  the  defendant  county  had 
filed  the  determination  abolishing  the  distinction  between  town  and  county 
poor,  it  would  be  presumed  that  the  support  of  Brings  would  be  a  charge 
upon  the  town  in  which  he  resided  rather  than  upon  the  county; 

That  the  action  of  the  board  of  supervisors  of  the  defendant  county  in 
auditing  and  paying  for  several  years  the  claims  made  by  the  plaintiff  for 
the  support  of  Briggs  did  not  constitute  an  admission  of  liability  which 
would  take  the  place  of  other  evidence. 

CouNTT  OF  Jefferson  v.  County  of  Oswego 292 

INSOLVENCY : 

See  Bankruftct. 

INSPECTION—  Cffood, 
See  Food. 

INSURANCE — Fire  iwniranee policy — transfer,  in  tiolcUion  of  its  provi- 
sions, oftke  title  to  the  property  insured — presumption  from  the  recording  of  a 
deed —  testimony  of  interested  parties  in  contradiction  thereof  presents  a  question, 
for  the  jury — effect  of  a  motion  for  the  direction  of  a  verdict— when  not  a 
toaiver  of  the  right  to  go  to  the  jury.]  1.  Upon  the  trial  of  an  action  brought 
to  recover  upon  a  policy  of  fire  insurance  issued  by  the  defendant  to  the  plain- 
tiff, Solomon  Rosenstein,  and  by  him  subsequently  made  payable  to  the 
plaintiff  association,  the  defendant  repudiated  liability  under  a  clause  of  the 
policy  prohibiting  "  any  change,  other  than  by  the  death  of  the  insured 
*  *  *  in  the  interest,  title  or  possession  of  the  subject  of  insurance, 
whether  by  legal  process  or  judgment  or  by  voluntary  act  of  the  insured, 
or  otherwise,"  without  the  consent  of  the  insurer. 

It  appeared  that  prior  to  the  fire  a  conveyance  of  the  insured  property 
executed  bv  Solomon  Rosenstein  to  his  son  had  been  duly  recorded.  The 
plaintiffs  claimed  that  there  had  been  no  actual  effective  delivery  of  this  con- 
veyance or  change  of  possession  or  intention  to  have  it  operative  as  between 
the  parties.  The  plaintiff  Rosenstein  and  his  son  gave  evidence  tending  to 
show  that  there  was  no  change  in  ownersJiip  or  possession  under  the  deed. 

At  the  close  of  the  evidence  both  parties  moved  for  the  direction  of  a 
verdict  and  the  court  directed  a  verdict  in  favor  of  the  plaintiffs.  The 
defendant  excepted  to  the  direction  of  the  verdict  in  favor  of  the  plaintiffs, 
but  did  not  specifically  request  that  any  issue  of  fact  be  submitted  to  the 
jury. 

Held,  that  the  recording  of  the  deed  from  the  plaintiff  Rosenstein  to  his 
son  created  a  presumption  that  it  had  been  delivered  and  that  the  title  and 
ownership  of  the  property  *in  question  bad  been  transferred  to  the  plaintiff 
Rosenstein's  son; 

That  the  plaintiff  Solomon  Rosenstein  and  his  son,  both  being  interested 
witnesses,  their  testimony  in  contradiction  of  the  presumption  above  stated 
created  an  issue  of  fact  which  the  court  was  required  to  submit  to  the  jury; 

That  the  motion  of  the  defendant's  counsel  for  the  direction  of  a  verdict 
simply  amounted  to  a  claim  that,  even  if  the  question  of  fact  was  settled  in 
the  plaintiffs'  favor,  the  defendant  was  still  entitled  to  a  dismissal  of  the 
complaint,  and  that  the  defendant's  exception  to  the  direction  of  a  verdict  in 
favor  of  the  plaintiffs  clearly  indicated  that  the  defendant  did  not  intend  to 
concede  that  the  plaintiffs  were  entitled  to  recover  as  matter  of  law  or  to 
waive  the  submission  of  any  question  of  fact  to  the  jury; 

That,  while  it  is  the  general  rule  that  where,  upon  the  close  of  the  evi- 
dence, each  side  asks  to  have  a  cause  disposed  of  as  involving  only  questions 
of  law,  any  questions  of  fnct  actually  existinir  will  be  regarded  as  having 
been  so  decided  as  to  sustain  the  disposition  made  by  the  trial  judge,  and 
also  that  under  certain  circumstances  a  party  who  asks  to  have  a  cause  dis- 
posed of  as  involving  only  questions  of  law.  and  neglects  specifically  to 
request  the  court  to  submit  issues  of  fact,  will  be  deemed  to  have  waived 
his  right  to  have  such  issues  of  fact  passed  upon  by  the  court  or  jury,  such 
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rule  is  based  upon  reasoaand  is  governed  somewhat  by  the  drciunstances  of 
the  particular  case; 

That,  in  the  case  at  bar,  there  had  been  no  waiver  by  the  defendant  of  its 
right  to  go  to  the  jury  upon  the  question  of  fact; 

That,  even  if  the  question  of  fact  were  to  be  regarded  as  having  been 
decided  in  the  pUintifits'  favor,  the  plaintifEs,  under  the  principles  laid  down 
by  the  Appellate  Division  in  its  decision  (reported  in  79  App.  Div.  481) 
rendered  upon  an  appeal  from  a  judgment  entered  on  the  former  trial  of 
the  action,  were  not  entitled  to  recover. 

KoBEMBTECN  t.  Tradeks'  Insura^^cs  Co 147 

2. Contract  to  pay  %i  per  year  for  each  $100  ofinturance — what  insist- 
ence by  one  party  upon  an  incorrect  construction  tficreof  justifies  the  oOter  party 
in  repudiating  it  —  an  action  for  damages  for  its  repudiation  does  ttot  accrue 
until  a  payment  falls  due  tftereunder.']  The  Federal  Match  Company  entered 
into  a  contract  with  one  Tanenbaum,  by  which  Tanenbanm  agreed  to  pro- 
cure for  it  each  year  for  a  period  of  ten  years  from  November  10.  1900,  fire 
insurance  to  the  amount  of  at  least  ^'*0*000.  in  consideration  of  which  the 
Federal  Match  Company  agieed  to  pay  him  $4  per  year  for  each  $100  of 
insurance  procured.  During  the  first  year  that  the  contract  was  in  existence 
Tanenbaum  procured  for  the  Federal  Match  Company  insurance  to  the 
amount  of  $50,000,  for  which  the  match  company  paid  him  $2,000.  Within 
four  or  five  months  after  the  procuring  of  such  insurance  two  of  the  insur- 
ance iwlicies,  aggregating  $7,500,  were  canceled  by  the  insurance  companies 
issuing  them.  1  anenbaum  procured  two  other  policies  to  take  the  place  of 
the  canceled  policies  and  demanded  from  the  match  company  a  further  com- 
mission of  $300,  claiming  that  he  was  entitled  thereto  under  the  contract. 
The  match  company  denied  the  correctness  of  his  interpretation  of  the  con- 
tract, and  stated  that  it  would  refuse  to  accept  the  policies  or  further  per- 
form the  contract  if  it  was  to  be  thus  construed.  It  then  returncni  the 
policies  for  cancellation  to  the  companies  which  issued  them  and  sent  to 
Tanenbaum  the  returned  premiums  received. 

Held,  that  Tanenbaum  could  not  maintain  an  action  against  the  match 
company  for  the  breach  of  the  contract,  for  the  reasons: 

First.  That  bis  construction  of  the  contract  was  improper,  and  that  his 
refusal  to  recede  from  the  position  which  he  had  taken  in  respect  thereto 
constituted  a  breach  of  the  contract  on  his  part  which  justified  the  match 
company  in  refusing  to  make  further  performance;  and 

Second,  That  the  assertion  of  the  defendant,  on  June  1,  1901,  that  it  would 
not  make  any  further  payments  on  the  contract  did  not  place  it  in  default 
and  give  tlie  plaintiff  an  immediate  right  of  action;  that  such  right  of  action 
would  not  accrue  to  the  plaintiff  until  the  defendant  had  reiused,  at  the 
time  it  became  payable,  to  make  the  next  payment  due  under  the  contract, 
which  time,  November  10,  1901,  had  not  arrived  when  the  action  was  com- 
menced.   Tanenbaum  t.  Federal  Match  Co.    (Xo.  2) 524 

8.  Insurance  broker,  obtaining  insurance  for  his  principal  from  an 

apparent  agent  of  an  insurance  company  —  right  of  the  principal,  where  the 
pnmium  teas  paid  by  him  to  the  broker  and  by  the  latter  to  the  alleged  agent, 
but  was  not  paid  by  the  latter  to  the  insurance  cornjxtny,  to  recover  against 
the  Itroker.  1  An  insurance  agent,  employed  by  a  hotelkeeper  to  act  as  a  broker 
in  procuring  a  policy  of  fire  insurance  on  the  hotel,  acta  as  the  hotelkeeper's 
agent,  and  if  such  broker  secures  a  policy  of  insurance,  from  a  person  who 
is  apparently  an  agent  of  the  insurance  company  issuing  the  policy,  and 
pays  over  to  such  agent  the  premium  furnish(»d  to  him  by  the  hotelkeeper. 
the  fact  that  the  policy  of  insurance  thus  obtained  is  subsequently  can- 
celed by  the  insurance  company  because  the  alleged  agent  of  the  insurance 
company  was  not  in  fact  such  and  did  not  turn  over  the  premium  to  it,  will 
not  render  the  broker  liable  to  the  hotelkeeper  for  the  premium,  unless  it 
is  found  that  the  broker  acted  negligently  or  in  bad  faith  toward  the 
hotelkeeper.     Markian  v.  Kobbiks 214 

4.  The  broker  must  excrri9e  ordinal  y  care  arui  prudence  and  good  faith  J] 

An  agent,  undertaking  to  perform  services  for  his  principal,  does  not  warrant 
that  he  will  commit  no  mistake  or  error  in  pertonning  such  services,  but 
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simply  that  he  iiill  exercise  ordinary  care  and  prudence  and  will  act  in 
good  faith.     Id. 

5. Contract  to  pay  %i  per  year  for  each  9100  of  insurance — where  poti- 

eies  are  canceled  by  tlie  companies  new  policies  must  be  furitished  irithout  charge  ] 
Where  a  corporation  makes  a  contract  with  an  individual  by  which  the  cor- 
poration constitutes  the  individual  its  agent  for  the  purpose  of  supplying  it 
with  not  less  than  950,000  fire  insurance  for  a  period  of  ten  years  and' agrees 
to  pay  the  individual  |4  per  year  for  each  $100  of  insurance  procured,  if 
the  individual,  during  the  first  year  of  the  contract,  procures  fire  insurance 
to  the  amount  of  $50,000  for  the  corporation  and  receives  from  the  corpora- 
tion therefor  the  sum  of  $2,000,  he  is  not  entitled  to  collect  from  the  corpo- 
ration, at  the  agreed  rate,  for  atlditional  insurance  policies  which  he  pn)cured 
during  the  year  in  question  to  take  the  place  of  other  policies  canceled  by 
the  insurance  companies  issuing  them. 

Tanenbau^e  v.  Federal  Match  Co.  (No.  1) 520 

6. Interpleader — payment  of  the  amount  of  an  insurance  policy  into 

court —  the  insuratice  company  s/iould  rot  be  allowed  costs  to  be  deducted  from 
that  amount  before  svdt  pay  merit.]  Where  in  an  action  to  recover  upon  a 
policy  of  life  insurance,  brought  against  the  insurance  company  issuing 
the  policy  and  a  party  claiming  the  proceeds  of  such  policy  adverse  to  the 
plaintiffs,  the  Special  Term  discharges  the  insurance  company  from  all  lia- 
bility in  the  action  upon  ils  paying  into  court  the  proceeds  of  the  policy,  the 
order  should  not  award  costs  lo  the  insurance  company  to  be  deducted  from 
the  proceeds  of  the  policy  directed  to  be  paid  into  court. 

Lane  v.  Equitable  Life  Assurance  Socy 470 

INTEKPIiEADEK : 

JSee  Pleading. 

JAMAICA  BAY  —  Proof  establishing  that  land  under  the  waters  of  Jamaica 
bay  had  been  claimed  for  one  hvndred  years  by  the  town  of  Flatlands. 

See  Denton  v.  Bennett 454 

JUDGE'S  CHARGE  --  To  the  jury. 
See  Trial. 

JUDGMENT  —  Action  by  an  attorney  to  establish  a  lien  on  hisclienVs  papers, 
etc. — how  judgment  may  be  entered  wliere  a  demurrer  interposed  by  the  client  is 
overruled  and  the  client  fails  to  answer  over  —  appeal  from  a  judgment  errone- 
ously entered."]  1.  The  complaint  in  an  action  alleged  th-^.t  the  plaintiff  had 
rendered  legal  services  to  the  defendant  worth  $1,000  aua  demanded  that  it 
be  decreed  that  he  had  "a  lien  upon  all  papers  and  matters  in  his  hands,  the 
property  of  defendant,  and  the  moneys  coming  to  said  defendant"  by  virtue 
of  a  contract  which  required  such  services  '  to  an  exteut  suflficient  to  satisfy 
and  discharge  plaintiff's  said  cbum  for  services:"  that  **  the  extent  of  this 
plaintiff's  said  lien  and  claim  be  ascertained  and  determined  and  the  defend- 
ant adjudged  to  pay  the  same,"  and  for  "such  other  and  further  relief 
in  the  premises  as  is  proper  and  equitable." 

The  defendant  interposed  a  demurrer  to  such  complaint,  which  was  over- 
ruled with  leave  to  the  defendant  to  answer  upon  payment  of  costs.  The 
defendant  having  failed  to  pay  the  costs  or  to  answer,  the  plaintiff  moved 
for  final  judgment,  showing  that  the  interlocutory  judgment  overruling  the 
demurrer  did  not  provide  for  the  entry  of  such  judgment. 

The  court  without  further  procedure  granted  the  m(»tiou  and  directed  the 
clerk  to  enter  judgment  for  the  plaintiff  "  for  the  amount  of  his  demand 
herein,  with  interest  and  costs  to  be  taxed."  The  clerk  thereupon  entered 
judgment  in  favor  of  the  plaintiff  for  $1,015  principal  and  interest  and  the 
costs  as  taxed  by  him. 

Held,  that  the  judgment  was  more  favorable  to  the  plaintiff  than  that 
demanded  by  the  complaint  and  should,  therefore,  be  reversed; 

That  as  the  interlocutory  Judgment  did  not  provide  for  the  entry  of  final 
judgment  and  as  the  complaint  did  not  demand  judgment  for  a  sum  of  money 
only,  the  practice  to  be  followed  bv  the  plaintiff  was  prescribed  by  sections 
1222  and  1223  of  the  Code  of  Civil  Procedure; 
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That  under  the  complaint  the  plaintiff  was  not  entitled  to  judgment  for 
a  definite  sum  of  money  until  the  extent  of  his  lien  had  been  ascertained 
and  determined; 

That  the  demurrer  was  equivalent  to  a  general  appearance,  and  that,  before 
the  final  judgment  could  be  rendered  against  him,  toe  defendant  was  entitled 
to  notice  of  uie  assessment  by  the  clerk  as  well  as  notice  of  the  application 
to  the  court  and  to  challenge  the  amount  of  the  recovery  even  by  afflrmative 
evidence  in  diminution  of  damages; 

That  the  defendant  was  entitl^  to  appeal  from  the  final  judgment. 

Mathot  t).  Triebbl 426 

2. A  Municipal  Court  may  vacate  itg  own  wid  judgment  —  the  order  is 

appealable.]  Where  a  justice  of  the  Municipal  Court  of  the  city  of  New 
York  renders  judgment  in  a  case  tried  before  him,  which  judgment  is  void 
because  it  was  not  rendered  within  the  fourteen  days  prescribed  by  section 
280  of  the  Municipal  Court  Act  (Laws  of  1902«  chap.  580),  the  justice  has 
power,  under  section  254  of  that  act,  to  make  an  order  vacating  such  judg- 
ment. Such  order  is  appealable  to  the  Appellate  Division  under  section  257 
of  the  Municipal  Court  Act.    Stern  v.  Fleck 272 

8. The  appellate  court  ie  concluded  by  the  return — it  cannot  eoneider 

statements  in  eontratention  tJiereof  in  the  brief  of  counsel.]  Upon  such  an 
appeal  the  court  is  bound  by  the  contents  of  the  return  made  by  the  jus- 
tice, and  cannot  consider  statements  in  the  appellant's  brief,  not  supported 
by  the  return,  tending  to  show  that  the  judgment  was  rendered  withm  the 
statutory  time.    Id, 

4. Remedy  where  a  deficiency  judgment  is  in  excess  of  a  defendant* s  lia- 
bility.] The  remedy  of  parties  claimmg  that  a  deficiency  judgment,  ren- 
dered in  a  mortgage  foreclosure  action,  is  in  excess  of  the  defendants* 
liability  under  the  pleadings  and  the  bond,  is  by  appeal  and  not  by  a  motion 
to  vacate  such  judgment.    Vingut  «.  Ketcham 403 

Subrogation  of  executors  to  the  rights  of  a  mortgagee  in  a  mortgage, 

given  by  the  grantor  of  their  testator,  and  paid  by  them  —  rights  of  judg- 
ment creditors  of  the  mortgagor  whose  conveyance  to  the  testator  has  been 
adjudged  to  be  bad  as  against  creditors  of  the  mortgagor. 

Ltliantual  v.  Lesser 500 

See  MoRTGAOB. 

Membership  in  a  society  —  judgment  directing  reinstatement  —  what 

is  not  sujfficient  proof  that  such  judgment  adjudged  that  the  member  had 
been  wrongfully  expelled  from  the  society, 

CuccuRULLo  V.  SociETA  Italiana 276 

See  Association. 

A  judgment  that  a  deed  be  reformed  so  as  to  convey  a  title  in  fee 

simple  is  not  effective  as  against  persons  unborn  and  livmg  persons  not 

made  parties  to  the  action.     Downey  t>.  Seib 817 

See  Specific  Performance. 

Action  on  a  judgment  of  another  State  —  sufficiency  of  an  answer 

setting  up  the  Statute  of  Limitations  of  such  other  State  as  a  bar. 

Chesapeake  Coal  Co.  f>.  Mengis 15 

See  Limitation  of  Action. 

JUDICIAL  SALE  —  Sale  in  one  parcel  contrary  to  a  judgment  of  mort- 
gage foreclosure  —  it  is  an  irregularity  —  the  sale  will  not  be  set  aside  as  a 

matter  of  right.     Vingut  c.  Ketcham 403 

/S^  mortgage. 

JURY — Efeet  of  a  motion  for  the  direction  of  a  verdict  —  when  not  a  waiver 
of  tfu  Hght  to  go  to  the  jury.]  1.  While  it  Is  the  general  rule  that  where, 
upon  the  close  of  the  evidence,  each  side  asks  to  have  a  cause  disposed  of  as 
involving  only  questions  of  law,  any  questions  of  fact  actually  existing  will 
be  regarded  as  having  been  so  decided  as  to  sustain  the  disposition  made  by 
the  trial  judge,  and  also  that  under  certain  circumstances  a  party  who  asks 
to  have  a  cause  disposed  of  as  involving  onl^  questions  of  law,  and  neglects 
specifically  to  request  the  court  to  submit  issues  of  fact,  will  be  deemed  to 
have  waived  his  right  to  have  such  issues  of  fact  passed  upon  by  the  court 
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or  jury,  such  rule  is  based  upon  reason  and  is  governed  somewiiat  by  the 
circumstances  of  the  particular  case.  An  appellate  court  may  waive  or  dis- 
regard such  rule  when  its  application. will  work  injustice. 

RosENSTEiN  V.  Tkaders'  Insuraivce  Co 147 

2.  Waive?*  of  a  right  to  a  jury  trial']    The  constitutional  rl^ht  to  a 

Jury  trial  maybe  waived  and  the  waiver,  when  once  made,  cannot  be  retracted 
but  remains  good  during  the  life  of  the  litigation.  ISuch  rule,  however, 
has  no  application  to  cases  where,  by  the  express  language  of  the  statute 
governing  the  action  or  proceeding,  the  waiver,  though  once  occurring,  is 
not  conclusive  upon  the  rights  or  remedies  of  the  parties  in  subsequent  stages 
of  the  action  or  proceeding.     Tracy  t>.  Falvky 685 

8   When  oPn  order  denying  a  motion  for  a  jury  trial  in  a  partition  suit 

i»  a  bar  to  a  second  motion  therrfor — tohen  a  consent  to  the  entry  of  such  an 
order  continues  in  force  duringthe  entire  litigation."^  White  an  action  in  par- 
tition was  upon  the  Special  Term  calendar  for  trial  the  plaintiffis  moved  for 
an  order  "directing  that  the  issues  herein  be  tried  upon  the  pleadings  by 
a  jury."  The  motion  resulted  in  an  order  providing,  ''counsel  for  both  the 
defendants  having  appeared  in  opposition  to  said  motion,  and  the  said  plain- 
tiffs by  *  *  *  their  counsel  consenting,  *  *  *  it  is  ordered  that  the 
plaintiffs*  said  motion  be  and  the  same  is  hereby  denied." 

The  action  was  tried  at  Special  Term  and  resulted  in  a  judgment  for  the 
plaintiffs  which  was  reveraed  by  the  Appellate  Division.  The  plaintiffs 
then  made  a  motion  for  a  jury  trial  of  the  issues  in  the  action. 

Hdd,  that  the  order  denying  the  plaintiffs'  first  motion  for  a  jury  trial,  not 
ha  vine  been  appealed  from,  was  a  bar  to  their  second  motion  for  a  jury  trial. 

Settwle,  that  the  action  of  the  plaintiffs  in  consenting  to  the  entry  of  the  first 
order  constituted  a  waiver  of  their  richt  to  a  jury  trial,  which  waiver 
continued  in  force  during  the  life  of  the  litigation.    Id. 

4. Effect  of  the  eubmission  to  tTiejury  of  a  question  which  should  he  decided 

by  tlie  court. '^  The  fact  that  a  question  is  submitted  to  the  jury  as  one  of 
fact,  when  it  should  have  been  decided  by  the  court  as  one  of  law,  is  not 
material  where  the  jury  answer  the  question  correctly. 

West  t>.  Grosvenor 266 

County  judge  of   Kings  county  —  compensation   of.   for  drawing 

jurors  —  waived  by  waiting  to  demand  the  same  until  two  years  aftor  his 
term  expired  —  the  statute  contemplates  its  being  determined  in  advance  of 

the  service.    People  ex  rel.  Hurd  «.  McOiiELLAN 21 

See  County  Jcdoe  op  Kings  County. 

What  does  not  call  the  jury's  attention  to  tlie  fact  that  an  insurance 

company  Is  defending  an  action.    Shane  «.  National  Biscuit  Co 188 

See  Neolioence. 

JUSTICE  OF  THE  PEACE— Plea  of  title  in  a  Justice's  Court— the  com- 
plaint cannot  be  amended  in  the  County  Court  so  as  to  set  up  a  new  defense 

by  way  of  counterclaim.    Moisen  c.  Burr 248 

See  Pleadino. 

XCTSTIOE'S  OOUBT : 

-8» 'Justice  op  the  Peace. 

KIKGS  OOUNTY  —  County  judge  of. 

See  County  Judge  op  Kings  County. 

LABOR  LAW  —  Negligence  —  injury  to  an  engineer  from  a  collision  with  a 
train,  the  crew  of  which  has  worked  **for  more  than  twenty  four  consecutite 
hours  "  in  violation  of  the  Labor  Law. 

See  Pelin  v,  N.  Y.  Central  &  H.  R.  R.  R.  Co 71 

What  is  a  scaffold  within  the  meaning  of  section  18  tltereof. 

See  Negligence. 

LADBEB  —Injury  to  an  employee  because  of  a  defect  in — duty  ef  the 
employer. 

See  Negligence. 
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laAKD  —  Under  traier. 

See  liEAL  Pbopertt. 

PAOB. 

LANDLORD  AND  TENANT  —  Farm  lease  —  a  prtmeian  as  to  the  return 
by  t/ie  teiuAut  of  tfie  number  of  eou)$  leased  with  the  land — a{treement  by  tfie 
lessor  to  replace  **any  cow  {which)  proves  a  failure**  construed!]  A  lease  of  a 
farm  and  of  certain  personal  property  recited  that  the  lessors  leased  "  their 
farmconsistingof  84  acres  •  ♦  ♦  with  thirteen  average  cows,  the  second 
party  (the  lessees)  to  return  thirteen  cows  in  as  good  condition  as  when 
taken,  with  the  privileges  and  appurtenances,  for  and  during  the  term  of 
one  year.'*  Such  lease  also  provided  that  "  if  any  cow  proves  a  failure  the 
first  party  (the  lessors)  is  to  replace  with  an  average  cow."  A  few  days 
before  the  lease  expired  one  of  the  cows  died,  in  consequence,  as  the  jury 
were  justified  in  finding,  of  the  negligence  of  the  lessees  m  all<fWing  it  to  eat 
apples. 

Ileld,  that  the  lessors  were  entitled  to  recover  from  the  lessees  the  value 
of  the  cow  which  had  died; 

That  the  dead  cow  had  not  proved  "a  failure  "  within  the  meaning  of  the 
farm  lease.     Scott  v.  Lockwood 22S 

Corporate  mortgage  covering  in  addition  to  personal  property  a  lease- 
hold interest  in  real  estate  for  a  term  of  ton  years — it  need  not  be  filed  as  a 
chattel  mortgage  —  **  real  property  "  defined. 

Westchester  T.  Co.  t>.  Uobbt  Bottling  Co 464 

*Se/?  Mortgage. 

LEASE: 

See  Landlouo  and  Tenant. 

LEGACT —  In  lifv  of  dower. 
See  Power. 

LEGISLATXrBE  —  Poioere  of 

See  Constitutional  Law. 

LEX  LOCI: 

See  Conflict  of  Laws. 

LIBEL  —  The  words  **  she  went  to  a  prison  for  an  operation  "  are  libelous  per  se.  ] 
1.  The  following  publication,  *'  She  went  to  a  prison  for  an  operation.  She 
sank  so  low.  She  said  it  cost  $5  and  that  her  screams  were  heard  all  over 
the  block,"  is  libelous  ;vr  se,  the  obvious  and  natural  meaning  thereof  being 
th.-it  the  person  referred  to  therein  had  submitted  to  a  criminal  operation  on 
account  of  which  she  had  been  sent  to  prison. 

Wuest  r.  Brooklyn  Citizen 480 

2. A  failure  to  sustain  an  innuendo  does  not  preclude  tJte  plaintiff  from 

insisting  that  the  words  are  liMous  per  se.]  The  fact  that  the  plaintiff  in  an 
action  of  libel,  by  means  of  an  innuendo  in  her  complaint,  attributes  a 
special  meaning  to  the  alleged  lil)elous  publication,  does  not,  in  the  event 
of  the  failure  of  the  proof  to  sustain  the  innuendo,  preclude  the  plaintiff 
from  insisting  that  the  publication  is  libelous  per  se  according  to  the  natural 
meaning  of  the  words  used  therein.     Id. 

LICENSE —  Granted  by  a  niunici^ml  corporation, 
Ste  Municipal  Corporation. 

LIEN —  Mechanic's  lini  on  money  due  bi/  a  tillage  to  a  contractor — when  notice 
is  properly  filed  irith  the  chairman  of  tfie  C7mmittee  on  roaas  of  the  b<*ard  of 
rUhifje  trustees  A  1.  The  filing  with  the  chairman  of  the  committee  on  ri>ads 
and  bridges  of  the  board  of  trustees  of  the  village  of  Port  Chester  of  a 
notice  of  a  mechanic's  lien  for  work  done  and  materials  furnished  under  a 
contract  for  the  rcgulaiion.  grading  and  macadamizing  of  a  street  in  that  vil- 
la<2:e.  is  a  suffldcnt  compliance  with  section  12  of  the  Lien  Law  < Laws  of 
1H97,  chap.  41 H.  as  anid.  by  I^ws  of  11K)2.  chap.  37),  which  requires  the 
notice  of  such  a  lien  to  be  filed  with  the  head  of  the  department  or  bureau 
having  charade  of  the  conM ruction  of  th<*  public  improvement. 

Rockland  Lake  Co.  r.  Port  Chkstkr 360 

2   It  fifed  fi  >t  he  verified. ]     A  notic(»  of  a  mechanic's  lien  filed  against 

a  village  on  account  of  public  improvements  therein  need  not  be  verified.    Id. 
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3.    Effect  of  the  contractor's  abandonmejU  of  tits  work.^    The  fact  thut 

the  cootnict  for  the  public  improvement  was  unjustifialiy  abandoned  by  the 
principal  contractor  does  not  affect  the  right  of  sub-contractors,  materialmen 
and  laborei-s  to  enforce  liens  tiled  by  them  against  funds  in  clie  hands  of 
the  village  due  the  principal  contractor.    Id. 

4.    Ord^i'8  gicen  by  contract ars  for  pvblic  improvements  must  be  fiUd.] 

Section  15  of  the  Lien  Law,  w^hich  declares  that  an  order  for  the  pa^-ment 
of  money  drawn  by  the  contractor  on  the  owner  shall  not  be  valid  until  a 
copy  thereof  is  filed  in  the  county  clerk's  office,  is  applicable  to  contracts  for 
public  improvements.     Id. 

5.  The  payment  of  an  order  of  the  contractor,  invalid  becatue  not  lUed, 

not  credited  to  the  village  as  af/ainst  lienors.]  Payments  made  by  the  village 
under  orders  drawn  by  the  principal  contractor,  which  were  invalid  because 
copies  thereof  were  not  filed  in  the  county  clerk's  office  as  prescribed  by 
section  15  of  the  Lien  Law,  are  not  available  to  the  village  as  against 
lienors.     Id. 

6. The  tillage  is  not  obliged  to  pay  costs  in  excess  of  (he  amount  due  to 

the  contractor.]  Under  section  3418  of  the  Code  of  Civil  Procedure  the  entire 
recovery  by  the  lienors,  including  the  costs  awarded  to  them,  must  not  exceed 
the  amount  due  to  the  principal  contractor.     Id. 

7.  •*  Eeal  property"  as  used  in  ths  Lien  Law  defined.]    The  term  **  real 

property,"  as  used  in  section  91  of  the  Lien  Law,  covers  anything  which  is 
defined  as  real  property  in  the  Real  Property  Law  (Laws  of  1896,  chap. 
547),  and  thus  includes  chattels  real,  except  a  lease  for  a  term  not  exceeding 
three  years.     (Real  I*rop.  Law,  §  240.) 

Westchksteb  T.  Co.  «.  Hobbt  Bottling  Co 464 

A  mechanic's  lien  may  be  filed  by  a  foreign  corporation  —  what  is  not 

"doing  business  "  in  the  State  of  New  fork  —  it  is  an  affirmative  delense  — 
pro<^>f  as  to  the  place  where  a  contract  is  made  —  remedy  where  a  party  con- 
tracting to  have  work  done  for  him  fails  to  furnish  plans  therefor  as  agreed. 

Nkw  York  Tkrua-Cotta  Co.  v.  Williams \  ...      1 

See  Corporation. 

Specific  performance — the  title  to  a  lot  encroached  upon  by  build- 
ings on  an  adjoining  lot  is  unmarketable — a  deposit  and  costs  should  not  be 

adjudged  to  be  a  lien  on  the  lot.     Klim  o.  Backs 44 

See  Specific  Performance. 

Of  an  attorney  for  costs  and  for  the  value  of  his  services. 

See  Attorney  and  Client. 

Priority  of  a  mortgage  subsequently  given,  but  first  recorded,  over  a  mort* 

gage  previously  given,  but  subsequently  recorded. 
See  Mortgage. 

LIMITATION  OP  ACTIOIH  — Action  on  a  judgment  of  another  State— 
sufficiency  of  an  answer  setting  up  the  Statute  of  Limitations  of  such  other 
State  as  a  bar]     In  an  action  brought  upon  a  iudgmeut  recovered  by  the 

J)laintiff,  a  foreign  corporation,  against  the  defendant  in  the  State  of  Mary- 
and.  the  defendant  interposed  an  answer  averring  that  the  present  action  was 
commenced  July  9,  1904;  that  the  judgment  sued  upon  was  recovered  Feb* 
ruary  15, 1892;  that  by  the  laws  of  the  litate  of  Maryland  the  time  for  bring- 
ing an  action  on  the  judgment  in  that  State  expired  February  15,  1904;  that 
at  the  time  the  judgment  was  recovered  and  for  some  time  thereafter  the 
defendant  was  a  resident  of  Baltimore,  Md. ;  that  the  cause  of  action  did  not 
originally  accrue  in  favor  of  a  resident  of  the  State  of  New  York  and  that 
the  person  or  corporation  in  whose  favor  it  originally  accrued  had  never 
become  a  resident  of  the  State  of  New' York  and  tliat  the  cause  of  action 
had  never  been  assigned  to  and  continuously  owned  by  a  resident  of  the  State 
of  New  York. 

Ileld,  that  the  answer  stated  a  good  defense  under  sections  390  and  390a  of 
the  Code  of  Civil  Procedure,  and  that  it  was  not  demurrable  because  it 

App.  Div.'-Yol.  CII.        43 
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failed  to  allege  that  the  defendant  continued  to  reside  in  Maryland  until  the 
time  limited  by  the  statutes  of  that  State  for  biingiug  an  action  on  the 
judgment  had  expired.    Chesapeake  Coal  Co.  r.  Mengis 15 

^roof  establishing  that  laud  under  the  waters  of  Jamaica  bay  had  been 

claimed  for  one  hundred  yeara  by  the  town  of  Flallands. 

Denton  r.  Bennett 454 

See  Emdence. 

LODGE: 

See  Association. 

MALICIOUS  FBOSECUTION  —  In  an  action  for  malicious  prosecution  it 
must  be  alleged  that  the  prosecution  has  terminated. 

Kist^ER  r.  Libehman  Brothers 482 

See  Pleading. 

MANDAMUS  —  Duty  of  a  county  treasurer  to  sell  for  unpaid  taxes  —  when 

enforced  by  mandamus.     People  ex  rel.  Carman  r.  Lewis 408 

Ste  Tax. 

MABEXT ABLE  TITLE : 

See  Specific  Performance. 

MASTEB  AND  SERVANT  —  Breach  of  contract  of  employment  as  a 
traveling  aalesuuin  —  measure  of  dainagts.]  In  an  action  brought  to  recover 
damages  for  a  breach  of  a  contract  of  employment  it  appeared  that  the 
plaintiff  had  a  contract  with  the  defendants  under  which  he  was  to  render 
services  for  them  as  a  traveling  salesman  during  the  year  1900,  and  was  to 
receive  as  compensation  therefor  commissions  upon  goods  sold,  as  weil  us 
his  traveling  expenses;  that  he  was  discharged  September  1,  1900.  It  fur- 
ther appeared  that  the  plaintiff  had,  previous  to  1900,  rendered  similar  serv- 
ices for  the  defendants  and  was  paid  therefor  similar  commissions,  includ- 
ing expenses. 

IleUl,  that  evidence  as  to  the  amount  of  the  phdntiff's  earnings  during  the 
months  of  September,  Oct(»ber,  November  and  December,  lt)99,  justified 
the  jury  in  finding  that  the  plaintiff  would  have  ejirned  a  similar  sum  dur- 
ing the  corresponding  months  of  1900  if  he  had  not  been  discharge<i: 

That  the  plaintiff,  however,  was  not  entitled  to  recover  from  the  defend- 
ants the  hotel  bills  and  traveling  expenses  paid  by  him  after  his  discharge. 

Cross  v.  Florbheim 498 

Municipal  contract  —  improper  directions  of  a  city  representative  as 

to  the  manner  of  doing  the  work — right  of  election  possessed  by  the  con- 
tractor to  refuse  to  proceed  or  to  continue  the  work  and  recover  on  a  quantum 

meruit,    Lentiliion  v.  City  of  New  York 548 

Se  Municipal  Corporation. 

Injury  of  a  servant  through  negligence. 

See  Negligence. 

MEASUBE  OF  DAMAGES : 

See  Damages. 

MECHANIC*S  LIEN : 

See  Lien. 

MEMBEBBHIF  -  Ina  society  —  restitution  to. 
See  Association. 

MEBOEK  —  Of  one  bank  in  another. 

See  Banking. 
l^m.JC  —  Prosecution  for  the  sale  of  adulterated  milk. 

See  Food. 

MINOB: 

See  Infant. 

MISEEFRESENTATION : 

See  FALbK  Representation. 
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MORTGAGE  —  Fbreclasure — stay  until  tJis  deeinon  of  an  action  to  set  aside 
the  deed  under  %chich  t/us  mortgagor  acquired  title  —  tehen  a  violation  ihertof 
will  not  be  considered  on  an  appeal  from  a  final  judgment  of  foreclosure  —  the 
failure  to  make  the  wife  of  the  mortgagor,  who  joined  in  the  mortgage,  a  party 
dfft'iidaat,  is  ground  of  demurrer — ptesnmption  as  to  the  continuance  of  her 
life  ami  of  her  doicer  interest,'\  1.  In  an  action  brought  to  foreck»se  a  mort- 
gage to  which  tlie  mortgagor,  but  not  his  wife,  who  joined  in  the  mortgage, 
was  made  a  party  defendant,  another  party  defendant,  who  claimed  that  a 
deed  of  the  mortgaged  premises  had  been  obt^iined  from  him  by  fraud 
by  the  mortgagor,  and  wiis  void,  and  who  had  brought  an  action  to  have 
it  so  adjudge<l.  obtained  an  order  staying  all  proceedings  on  the  part  of 
the  plaintiff,  except  the  trial  of  the  issue  of  law  raised  by  a  demurrer  which 
such  defendant  had  interposed  to  the  complaint,  until  the  final  determination 
of  such  other  action.  The  issue  of  law  raised  by  the  demurrer  was  deter- 
mined in  favor  of  the  plaintiff,  and  an  interlocutory  judgment  was  enteretl 
overruling  the  demurrer  and  providing  for  final  judgment  in  the  event  of 
the  defendant's  failure  to  answtr  within  twenty  days.  The  defendant 
appealed  from  the  interlocutory  judgment,  but  did  not  serve  an  answer 
within  the  twenty  days  allowed  for  that  purpose.  At  the  expiration  of  the 
twenty  days  the  plaintiff  moved  for  and  obtained  final  judgment  of  foreclosure. 

llciJ,  that,  while  the  Appellate  Division  was  of  the  opinion  that  the  entry 
of  the  final  judgment  violated  the  terms  of  the  stay,  that  question,  no  order 
directing  the  entry  of  final  judgment  appearing  in  the  record,  could  not  be 
raised  by  an  appeal  from  such  final  judgment; 

That  the  wife  of  the  mortgagor  who  had  joined  in  the  execution  of  the 
mortgage  was.  if  living  and  if  her  dower  interest  had  not  been  extinguished, 
a  necessary  party  in  interest  to  the  complete  determination  of  an  action  to 
forecHise  the  mortgage,  and  that  the  demurrer  alleging  a  defect  of  parties 
in  this  respect  was  improperly  overruled  as  to  the  demurring  defendant, 
who  was  alleged  in  the  complaint  to  have  or  claim  to  have  some  interest  in 
or  lien  upon  the  mortgaged  premises  subject  and  subordinate  to  the  lien  of 
the  mortgage,  as  such  defendant  was  interested  in  having  every  person  made 
a  party  whose  pn-sence  was  necessary  to  assure  a  purchaser's  obtaining  a 
good  title; 

That  for  the  purposes  of  such  a  demurrer  it  would  be  presumed  in  the 
absence  of  allegations  to  the  contrary,  and  where  no  contrary  presumption 
arose  from  the  natureK)f  the  subject,  that  the  mortgagor's  wife  was  still  alive 
and  that  her  inchoate  right  of  dower  still  existed.     Franklin  v.  Bbbole.  . .  412 

2. Subrogation  of  executors  to  the  rights  of  a  mortgagee  in  a  mortgage, 

given  by  tJie  gi*aMor  of  their  testator,  and  paid  by  tltern  —rigJits  of  judgment 
ci  editors  of  the  mortgagor  wlu)se  conveydnce  to  the  testator  has  been  at/judged  to 
be  bad  as  against  creditors  of  t'te  mortgagor.]  October  2,  1896,  Israel  Le^er 
conveyed  to  Joseph  Lilianthal  certain  premises  subject  to  a  mortgage  for 
$8,000  held  by  a  third  party.  Thereafter  Metcalf  Bros.  &  Co.,  judgment 
creditors  of  the  said  Israel  Lesser,  brought  an  action  to  set  aside  the  convey- 
ance to  Lilianthal  as  fraudulent  and  void  and  recovered  therein  at  the 
Special  Term  a  judgment  declaring  such  conveyance  to  be  fraudulent  as 
to  creditors. 

Upon  an  appeal  to  the  Appellate  Division  the  latter  court  reversed  the 
judgment,  stating  in  its  opinion  that  there  was  no  evidence  that  Lilinnthal 
had  any  notice  of  the  fraudulent  intent  of  the  grantor  and  that,  as  a  pur- 
chaser for  a  valuable  consideration,  he  wjis  entitled  to  be  protected  in  the 
absence  of  proof  that  he  participated  in  the  fraud.  Metc»lf  Bros.  &  Co 
appealed  from  the  judgment  of  the  Appellate  Division  to  the  Court  of 
Appeals,  and  about  ten  days  after  the  service  of  the  notice  of  appeal  Lilian- 
thal's  executors  (he  having  died  during  the  pendency  of  the  action)  paid 
the  mortgage  which  was  then  due;  on  such  appeal  the  judgment  of  the 
Appellate  Division  was  reversed  on  the  law. 

At  the  time  of  such  payment  there  was  pending  another  action  brought 
b>;  the  Ninth  National  Bank,  another  judgment  creditor  of  Lesser,  to  set 
aside  the  conve)rance  to  Lilianthal  as  fraudulent  and  void,  but  the  execu- 
tors had  no  notice  of  such  action  except  the  constructive  notice  arising  out 
of  the  filing  of  the  lis  pendens,  although  such  executors  appeared  therein 
after  paying  thl3  mortgage. 
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Held,  that  Lilian thal's  executors  were  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee; 

That,  in  paying  the  mortgage,  they  in  nowise  prejudiced,  but,  on  the 
coutrar}',  beuctited  the  judgment  creditors;  that  they  did  not  act  as  volun- 
teers, but  in  the  performance  of  their  duty  as  executors  and  trustees  to  pro- 
tect the  estate  in  their  charge,  in  which  they  liad  an  interest  which  justified 
such  action  on  their  part.     Liliantual  t.  Lesser 500 

3.  Co^rporate  mortgage  covei'ing  tn  addition  to  personal  property  a  lease- 

liold  interest  in  retil  estate  for  a  term  of  ten  years —  it7ieed  not  be  filed  as  a  chattel 
mortgaged]  A  mortgage  executed  by  a  corporation  to  secure  an  issue  of  cor- 
porate bonds,  covenng,  in  addition  to  personal  property,  a  leasehold  interest 
in  real  estate  for  a  term  of  ten  years,  falls  within  the  provisions  of  section  91 
of  the  Lien  Law  (Laws  of  1897,  chap.  418),  which  provides:  "Mortgages 
creating  a  lion  upon  real  and  personal  property,  executed  by  a  corporation 
as  security  for  the  payment  of  bonds  issued  by  such  corporation,  or  by  any 
telegraph,  telephone  or  electric  light  corporation,  and  recorded  as  a  mort- 
gage of  real  property  in  each  county  where  such  property  is  located,  or 
through  which  the  line  of  such  telegraph,  telephone  or  electric  light  corpo- 
ration runs,  need  not  be  filed  or  refiled  as  chattel  mortgages." 

Westchester  T.  Co.  v.  Hobby  Bottling  Co 464 

4.  ''Real  property"  defined.]    The  term  "real  property,"  as  used  in 

section  91  of  the  Lien  Law,  covers  anything  which  is  defineci  as  real  prop- 
erty in  the  Keal  Property  Law  (Laws  of  1896,  chap.  547),  and  thus  includes 
cliattels  real,  except  a  lease  for  a  term  not  exceeding  three  years.  (Real 
Prop.  Iaw,  §  240  )    Id. 

5.  Surrender  by  a  bank:  of  an  order  for  the  payment  of  money  to  t7ie 

indorser  thereof  in  return  for  a  mortgage  executed  by  nuch  indorser  —  sudi 
moi  ignge  luts  priority  ooer  a  mortgage  given  before  but  recorded  after  it.  ]  Where 
a  bank,  which  liad  discounted  an  order  for  the  payment  of  money,  surren- 
ders such  order  to  the  payee  and  indorser  thereof  in  return  for  a  promissory 
note  and  real  estate  mortgage  executed  by  such  payee  and  indorser,  the  bank 
becomes  a  bona  fid^  holder  of  the  mortgage  for  value  under  the  Recording 
Act  and  the  lien  of  such  mortgage  is  superior  to  the  lien  of  a  prior  mort- 
gage executed  by  the  mortgagor  and  which  was  not  known  to  the  bank 
and  was  not  recorded  until  after  the  recording  of  the  mortgage  given  to  the 
-bank.    Douglas  «.  Miller 94 

6.  An  instrument  extendi ug  t?is  time  of  payment  of  a  ^mortgage  and 

reducing  the  interest  payable  tJiereunder  is  covered  by  t/ie  Recording  Act.]  A 
written  assignment  of  a  mortgage  and  a  wiitten  instrument  extending  the 
time  for  the  payment  of  the  mortgage  and  reducing  the  rate  of  interest 
payable  thereon  are  both  conveyances  of  real  property  within  the  meaning 
of  the  Real  Property  Law  (Laws  of  1896,  chap.  547,  |  240),  which  defines 
the  term  "conveyance"  as  including  "every  written  instrument  by  which 
any  estate  or  interest  in  real  property  is  created,  transferred,  mortgaged  or 
Assigned,  or  by  which  the  title  to  any  real  property  may  be  affected." 

WeIDEMAN    V.  ZlELINSKA 163 

7. An  assignee  of  the  mortgage  is  not  bound  by  such  an  instrument  unless 

rec^yrded.]  An  assignee  of  a  past  due  mortgage  for  a  valuable  consideration 
Is  nott>ound  by  a  written  instrument  executed  by  his  assignor  to  the  owner 
of  the  mortgaged  premises  prior  to  the  execution  of  the  assignment,  which 
instrument  extended  the  time  for  the  payment  of  the  mortgage  and  reduced 
the  rate  of  the  interest  payable  thereon,  where  such  instrument  was  not 
brought  to  the  assignee's  knowledge  or  recorded  until  after  the  recording  of 
the  assignment. 

Subject  to  what  equities  between  the  original  parties  an  assignment  of  a 
mortgage  is  taken,  considered.     Id. 

8.  Recital  of  a  consideration  in  the  assignment  of  a  mortgage.]     A 

recital  in  the  assignment  of  the  mortgage  that  it  was  made  **  for  a  good 
and  valuable  consideration  to  her  (the  assignor)  in  hand  paid  by  the  party 
of  the  second  part"  (the  assignee)  is  suflicient,  in  the  absence  of  evidence  to 
the  contrary,  to  establish  that  the  assignee  was  a  bona  fide  purchaser  of  the 
mortgage  for  value  and  without  notice.    Id. 
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9. &*le  in  one  parcel  c<yntrary  to  a  judgment  of  mortgage  forwloeure  — 

it  i$  an  iiregnUuity—  l/ie  sale  wiU  not  be  set  oiide  as  a  matter  of  7'igfU.] 
The  fact  that  on  a  mortgage  foreclosure  sale  the  premises  are  sold  in  one 
parcel,  in  violation  of  the  terms  of  the  judgment  of  foreclosure  and  sale, 
constitutes  a  mere  irregularit}'  rendering  the  sale  voidable.  It  does  not  entitle 
the  defendants  to  a  resale  as  a  matter  of  right.    Yingut  v.  Ketcham.   408 

10.   Tentie  impoeed.]    If  the  court  does  grant  a  resale  it  is  justifitd  in 

imposing  as  a  condition  thereof  a  requirement  that  the  defendants  file  a  bond 
or  uudei-tjiking  in  the  amount  of  $1,000  for  the  jwiyment  of  any  deficiency, 
after  application  of  the  anioiint  realized  on  the  resale,  of  the  expenses  of 
resale,  of  the  interest  for  the  time  intervening  the  sale  and  resale  and  of  the 
costs  of  the  action.     Id. 

11. Remedy  where  a  deficienetf  judgment  in  in  excess  of  a  defendant's 

liability. '\  The  remedv  of  parties  claiming  that  a  deficiency  judgment,  ren- 
dered in  a  mortgage  foreclosure  action,  is  in  excess  of  the  defendants'  lia- 
bility under  the  pleadings  and  the  bond,  is  by  appeal  and  not  by  a  motion 
to  vacate  such  judgment.     Id. 

MOTION  A.ND  OBDEB  —  AttacJiment  in  the  Municipal  Court  of  Buffalo  — 
what  affidacits  do  not  conjer  jurisdiction — effect  of  a  general  appearance  by  a 
defeivdant  not  served  and  his  neglect  to  move  to  dismiss  the  attachment  until  an 
adjourned  day  —  it  is  not  a  waiver  of  a  want  of  jurisdiction  in  t?ie  court  to 
issue  it. 

See  Franke  r.  Havens 6? 

Objection  that  contempt  pi*oceedings  were  begun  by  a  notice  of  motion 

instead  of  by  order  to  sJiow  cause  or  attachment,  when  waited  —  order  fixing 
a  fine  and  committing  the  debtor  until  the  fine  and  sheriff's  fees  be  paid  amended 
by  striking  out  the  latter. 

See  Maigille  v.  Leonard 867 

Appeal  —  an  order  directing  that  a  precious  order  '  *  stand  and  remain 

in  lull  force  and  effect''  wJien  not  appealable  —  effect  of  an  order  directing  **  tliat 
Vie  motion  to  punish  the  judgment  debtor  for  contempt  is  granted  unless"  he 
appear,  etc. 

See  Field  v.  White 365 

Supplementary  proceedings  —  affidavit  a^  to  the  issuance  of  an  execution 

to  the  county  *'  wJtere  said  judgment  debtor  has  a  place  for  the  regular  transaciion 
of  busirtess    ♦    *    ♦    in  person  or  by  agent "  —  it  is  fatally  defective. 

See  Bank  of  Pout  Jefferson  v.  Darling 431 

Motion  to  comfyel  an  attorney  to  prosecute  the  action  diligently  or  to  stipu- 
late tJuU  another  attorney  be  appointed — in  tlte  order  deciding  tlie  motion  a 
referee  slimtld  7u>t  be  appoints  to  fix  tJie  attorney's  compensation. 

See  LuiKERT  v.  Luikert 53 

When  an  order  denying  a  motioji  for  a  jury  trial  in  a  partition  suit  is 

a  bar  to  a  second  motion  therefor  —  when  a  consent  to  the  entry  of  sucJi  an  order 
continues  in  force  during  tlie  entire  litigation. 

See  Tracy  v.  Falvey •. . .  585 

Attorney  and  client  —  remedy  of  the  attorney  wJiere  a  settlement  is  made 

by  his  client  wiUiout  his  anisent  —  what  must  be  shown  on  an  application  under 
•section  66  of  the  Code  of  Civil  Procedure. 

See  Smith  o.  Acker  Process  Co 170 

Ainendment  on  tJie  trial  as  to  tJie  date  of  a  contract  stated  in  tlui  complaint 

—  motion  to  vacate  a  judgment  as  **  taken  against  the  defendant  through  his  mis- 
take," etc. — wJui'i  properly  denied. 

See  Carlisle  v.  Barnes.    (Ko.  2) 582 

Order  for  publication  —  if  the  judge  has  jurisdiction  it  cannot  be  attacked 

collaterally  by  a  purchaser  at  a  partition  sale  —  wliat  is  sufficient  to  give 
jurisdiction. 

See  Kennedy  r.  Lamb -129 
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CoiulAnfiatioii  of  land  for  a  park  in  the  city  of  Bocheater — what  objec- 

tion  is  not  atailabUfor  t^ie  firU  time  in  opposition  to  a  motion  to  confirm  the 
commissioner^  re])ort. 

See  Matter  op  City  of  Rochebteh  (Rb  McLean) 181 

An  order  upon  which  is  entered  an  interVKutory  judgment  overruling  a 

demurrer  is  in  eff-  ct  a  decision  and  is  not  appealable. 

See  Rankin  t.  Bubh 510 

Stenographer^ 8  minutes  substituted  for  the  judge's  minutes  on  a  motion 

for  a  fiea  trial  —  they  need  not.  be  filed  with  tlie  order. 

See  Scnix)TTEKEK  ©.  Buooklyn  &  N.  Y.  F.  Co 363 

Motion  for  a  relaxation  of  costs  —  it  sJwild  be  heard  on  tfie  pai>ers  before 

the  clerk.  i 

See  CiiOTTY  ».  DeDion-Bouton  Motorette  Co 405 

Affidavits  not  considered  on  a  motion  for  judgment  on  a  frivolous 

pleading. 

See  Kkne  «.  Hill 370 

Motion  for  a  new  trial. 

See  New  Trial. 

MUNIOIFAIi  COBPOBATION  —  Demand  on  tJu  city  of  New  York,  brfors 
action  on  a  claim  against  it — a  compliance  with  section  261  of  the  city  c/iarter 
is  a  condition  precedent.]  1.  Compliance  with  the  provisions  of  section  261 
of  the  Greater  New  York  charter,  which  provides,  ''No  action  or  special 
proceedinff,  for  any  cause  whatever,  shall  be  prosecuted  or  maintained 
against  The  City  of  New  Y''ork,  unless  it  shall  appear  by  and  as  an  alle- 

fation  in  the  complaint  or  necessary  moving  paplers  that  at  least  thirty 
ays  have  elapsed  since  the  demand,  claim  or  claims  upon  which  such  action 
or  spocial  proceeding  is  founded  were  presented  to  the  comptroller  of  said 
citv  for  adjustment,  and  that  he  has  neglected  or  refused  to  make  an 
adjustment  or  payment  thereof  for  thirty  days  after  such  presentment/'  is 
a  condition  precedent  to  the  maintenance  of  an  action  against  the  city  of  New 
York,  and  although  the  statute  is  silent  as  to  the  person  from  whom  the 
notice  required  by  said  section  shall  emanate,  such  notice  must  emanate  from 
the  claimant  or  his  agent.     Ruprbcht  v.  City  of  New  York 309 

2. A  compliance  with  section  149  of  tlie  city  charter  is  insufficient]    A 

compliance  by  an  official  of  one  of  the  city  departments  with  section  149 
of  the  Greater  New  York  charter,  which  re(fuires  the  submission  of  all  bills 
and  vouchers  to  the  department  of  finance,  is  not  available  to  the  persons 
rendering  such  bills  as  a  compliance  with  the  provisions  of  section  261  of 
the  Greater  New  York  charter,  so  as  to  entitle  such  persons,  in  the  event  of 
the  rejection  of  their  bills,  to  maintain  an  action  against  the  city  without 
following  the  course  of  procedure  prescribed  by  section  261.      Id. 

3. Municipal  contract — improper  directions  of  a  city  representative  as 

to  the  manner  of  doing  tJte  work  —  j-ight  of  election  possessed  by  the  ermtraetor  to 
refuse  to  proceed  or  to  continue  tlie  toork  and  recover  on  a  qu&ntum  meruit.] 
Where  a  representative  of  a  municipality,  authorized  to  give  directions 
respecting  the  performance  of  a  contmct  between  the  municipality  and  an 
individual,  gives  the  contractor,  and  insists  upon  his  compliance  therewith, 
erroneous  directions  respecting  the  execution  of  the  contract,  which  directions 
necessitate  the  performance  of  more  work  than  the  contract  properly  inter- 
preted requires,  the  contnictor  has  an  election  whether  to  refuse  to  proceed 
with  the  work  and  to  recover  upon  a  quantum  ineruit  for  the  work  already 
done,  or  to  continue  the  work  under  protest  and  recover  the  value  of  the 
<;xtra  work  upon  a  quantum  meruit.     Lentilhon  v.  City  of  Neav  York.  .     548 

4. Damages  for  the  city's  improperly  rejecting  materials,  for  its  delay, 

for  its  failure  to  i)erform  conditions  precedent  and  for  its  interference  with  the 
work.]  While  the  contractor  may  not  ordinarily  recover  damages  for  the 
acts  of  an  inspector  of  a  municipafitv.  in  improperly  rejecting  materials  and 
thus  dehiying  the  work,  he  ma)'  recover  damages  for  unreasonable  delay,  on 
the  part  of  the  municipality,  in  permitting  him  to  proceed,  or  for  its  failure 
to  perform  conditions  precedent  to  his  duty  to  proceed,  or  for  unreasonable 
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iuterferetice  by  the  municipality  with  the  coDtract  work  or  with  other  con- 
tract jrs  over  whom  the  municipality  has  reserved  control.    Id, 

5.  W/ien  tilt  contractor  may  recoter  for  erroneous  repraerUatiom.]    It 

is  only  where  there  is  an  express  representation  in  a  plan  or  specifications, 
inserted  for  the  purpose  of  showing  bidders  that  something  exists  which  will 
facilitate  and  render  less  expensive  the  performance  of  the  work,  that  the 
contractor  may  recover  damages  sustained  by  him  in  consequence  of  the  fact 
that  the  representation  is  found  to  be  erroneous.     Td. 

6.  -^^  When  the  contractor  assumes  the  risk  of  the  correctness  oftlie  estimates.] 
As  a  general  rule,  a  contractor,  who  submits  a  gross  bid  for  the  entire  per- 
formance of  a  (riven  work  for  a  municipality,  must  assume  the  risk  as  to  the 
nature  and  quantity  of  the  work  to  be  performed,  even  though  approximate 
estimates  of  the  quantities  of  such  work,  prepared  by  the  municipal  authori- 
ties for  the  guidance  of  bidders,  prove  to  be  materially  incorrect.    Id, 

7. liepresentations  in  the  specifleations  f&r  the  voork.]    When  a  person 

who  enters  into  a  contract  with  the  city  of  New  York,  to  remove  for  a  gross 
sura  the  walls  of  a  reservoir,  is  not  entitled  to  recover  extra  compensation  in 
con.<«equence  of  the  fact  that  the  plan  of  the  reservoir  referred  to  in  the 
specifications  incorrectly  represented  the  angle  of  the  slope  of  the  reservoir 
walls,  and  thus  necessitated  the  performance  by  the  contractor  of  consider-  • 
able  more  work  than  would  have  been  necessary  if  the  plan  had  correctly 
indicated  the  slope  of  the  reservoir  walls,  considered.    Id. 

8.   How  far  t?te  contractor  may  rely  thereon.]    How  far  plans  for  a 

public  work  involving  the  removal  of  an  entire  structure,  are  to  be  treated  as 
designed  to  indicate  the  location  of  walls  to  be  removed  and  the  levels  and 
extent  of  excavation  and  of  filiin.jr,  but  not  to  be  used  by  contractors  pro- 
posing to  bid  for  the  doing  of  such  work  as  a  basis  for  figuring  the  quan- 
tities of  material  to  be  removed,  considered.     Id. 

9. Pumping  water  from  an  excavation.]    When  the  contractor  is  not 

entitled  to  recover  extra  compensation  for  the  expense  inonrred  by  him  in 
pumping  water  from  an  excavation  which  he  made  in  the  performance  of 
the  contract,  considered.     Id. 

10.  TuH?  causes  of  delay,  fnr  only  one  of  which  the  city  is  liable.]    Where 

the  contractor  was  delayed  in  the  performance  of  his  work  by  two  ciuses, 
for  only  one  of  which  the  city  was  responsible,  it  is  incumbent  upon  the 
contractor,  if  he  wishes  to  recover  damages  from  the  city  for  such  delay,  to 
make  specific  proof  as  to  the  extent  of  the  delay  resulting  from  the  cause  for 
which  the  city  was  liable.     Id. 

11. Ta.r payer's  action  — proof  of  fraud,  etc. ,  essential  to  its  maintenance.] 

The  taxpayer's  action  authorized  by  section  1925  of  the  Code  of  Civil  Proced- 
ure and  chapter  801  of  the  Laws  of  1892  cannot  be  maintained  without 
proof  of  fraud,  collusion,  corruption,  bad  faitli  or  illegality. 

Hearst  t.  McClellan 8S6 

12.  ■^—  Section  59  of  the  Neto  York  charter  does  not  autJiorize  such  an  a-etion 
witfioyi  proof  of  fraud  or  had  faith.]  Section  59  of  the  Greater  New  York 
charter  (Laws  of  1901,  chap.  466),  which  provides,  "The  board  of  aldermen 
and  the  several  members  thereof  and  all  officers  and  employes  of  the  city  are 
hereby  declared  trustees  of  the  property,  funds  and  effects  of  said  city  respec- 
tively* so  far  as  such  property,  funds  and  effects  are  or  may  be  committed  to 
their  manairement  or  control,  and  every  person  residing  in  said  city,  when 
authorized  to  pay  taxes  therein,  and  who  shall  pay  taxes  therein,  is  hereby 
d(^cl:ired  to  be  a  cestui  que  trust  in  respect  to  the  said  properly,  funds  and 
effects,  respectively  ;  and  nny  cotrustees,  or  any  cestui  que  trust,  shall  be 
entitled,  as  against  said  trustees,  and  in  regard  to  said  property,  funds  and 
effects,  to  all  the  rights  and  privileges  provided  by  law  for  an}'  co-trustee 
or  eestui  que  trust  to  prosecute  and  maintain  any  action  to  prevent  waste 
and  injury  to  any  property,  funds  and  estate  held  in  trust.  Such  trustees 
are  hereby  made  subject  to  all  the  duties  and  responsibilities  imposed  by 
law  on  trustees,  and  such  duties  and  responsibilities  may  be  enforced  by 
the  city  or  by  any  co-trustee  or  cestui  que  trust  aforesaid,*'  does  not  author- 
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izc  the  maintenauce  of  u  taxpayer's  action  without  proof  of  fraud  or  bad 

faith.     Id. 

13. **  Wcuits"  and"  injury**  defined.]    The  terms  "watte  "and  *'  injury  "  ' 

as  used  in  aection  li»25  of  the  Code  of  Civil  Procedure  aii<l  section  59  of 
the  Greater  New  Yoric  charter  arc  identical  in  meaning  and  include  only 
illegal,  wrongful  or  dishonest  acts.    Id. 

14. W/hU  statement  as  to  proposed  illegal  audits  constitutes  merely  a  con- 
clusion.] An  allegation  contained  in  a  complaint  in  an  action  brought  by 
a  resident  taxpayer  of  the  city  of  New  York  against  the  mayor,  coioptroller 
auii  chamberlain  of  that  city  to  restrain  them  from  auditing  and  paying  cer- 
tain bills  for  gas  and  electric  light  furnished  to  the  city  in  excess*  of  sixty 
and  eighty  per  cent  of  the  face  of  such  bills  resix^ctively,  which  avers  that 
the  defendants,  *'  in  violation  of  law,  in  disregani  of  their  duties  to  the 
public,  and  in  bad  faith,  have  agreed  Avith  one  another  and  with  the  afore- 
said companies  to  pay  to  said  companies  the  entire  amount  of  the  bills  ren- 
dered. ♦  ♦  ♦  That  the  payment  of  the  said  bills  would  be  a  waste  of 
more  than  $1,200,000  of  the  public  funds  of  the  city  of  New  York,  would  be 
a  fraud  upon  the  public  and  illegal,"  is  an  allegation  of  a  conclusion  and  not 
of  an  issuable  fact.     Id. 

.15. Evidential  facts  must  be  alleged.]    Where  a  fact  is  averred  in  a 

complaint  as  a  deduction  from  evidential  facts  alleged,  such  evidential  facts 
must  warrant  the  deduction.     Id. 

16. Avennep.ts  as  to  t?ie  price  paid  for  gas  in  otfier  places.]     Avennents 

that  the  average  price  paid  for  gas  and  electric  lighting  in  the  principal 
cities  in  the  United  States  and  Great  Britain  is  a  certain  percentage  lower 
than  the  average  price  paid  for  gas  and  electric  lighting  in  the  city  of  New 
York,  will  not.  in  the  absence  of  proof  of  the  existence  of  similar  conditions 
in  the  cities  comparecf,  warmnt  the  inference  that  the  average  price  paid  in 
the  city  of  New  York  for  gas  and  elef'tric  lighting  exceeds  the  lair  value 
thereof  by  the  percentage  specified.    Id.  j 

17. What  constitutes  bad  faith.]    To  constitute  bad  faith  on  the  part 

of  a  municipal  officer  in  performing  an  official  act,  justifying  the  mainte- 
nance of  a  taxpayers  action  to  restrain  such  act,  some  improper  motive  is 
essential.  The  act  need  not  be  corrupt  in  the  sense  of  being  induced  by 
desire  for  pecuniary  gain,  but  it  must  be  done  to  accomplish  some  purpose 
foreign  to  the  interest  of  the  municipnlity  which  is  tantamount  to  fraud;  bad 
judgment,  even  gross  incompetency,  is  not  bad  faith.     Id. 

18. The  statute  was  not  intended  to  protect  against  bad  judgment.  J^    The 

taxpayers'  acts  were  not  designed  to  protect  the  public  from  mistakes, 
errors  of  judgment  or  lar-k  of  intelligent  appreciation  of  official  duties  on 
the  part  of  their  chosen  officials.     Id. 

19. Xor  against  nets  within  an  officers  jurisdiction.]    So  lon^  as  an 

auditing  officer  keeps  within  his  jurisdiction,  and  acts  with  good  faith,  his 
audit  is  not  the  subject  of  collateral  attack  no  matter  what  errors  of  judg- 
ment he  may  commit. 

A  taxpayer  residing  in  the  city  of  New  York  may  not  maintain  a  tax- 
payer's action  to  restrain  the  audit  and  payment  by  the  city  officials  of  bills 
rendered  for  gas  and  electric  lighting  furnished  to  the  city,  which  bills  were 
conceded  to  be  excessive,  although  not  to  such  an  extent  as  would  of  itself 
indicate  fraud,  where  bad  faith  on  the  part  of  the  city  officials  is  not  alleged, 
and  the  only  criticism  of  their  action  is  that  they  were  guilty  of  an  error  of 
judgment.     Id. 

Negligence  —  liability  of  a  city  discharging  its  sewage  into  a  stream 

for  its  neglect  to  prevent  injury  from  its  overflow  —  the  act  of  God  in  pro- 
ducing the  freshet  does  not  relieve  the  city  from  its  liability  —  nor  does  the 
extraordinary  character  of  the  freshet  —  nor  does  the  legislative  authority  to 
discharge  its  sewage  into  the  stream  —  nor  is  it  relieved  on  the  principle 
that  the  matter  rested  in  the  discretion  of  its  officen^^what  presentation  of 
a  claim  is  sufficient  under  section  461  of  the  chartenof  cities  of  the  second 

class.    0*Donnp:ll  7'.  City  OF  Syracuse ...1 80 

See  Negligence. 
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Mechanic's  lien  on  money  due  by  a  village  to  a  contractor  —  when 

notice  is  properly  filed  with  the  chairman  of  the  committee  on  roads  of  the 
board  of  village  trustees  —  it  need  not  be  verified  —  effect  of  the  contractor's 
abandonment  of  the  work  —  orders  given  by  contractors  for  public  improve- 
ments must  be  filed  —  the  payment  of  an  order  of  the  contractor,  invalid 
because  not  filed,  not  credited  to  the  village  as  against  lienors  —  the  village 
ia  not  obliged  to  pay  costs  in  excess  of  the  amount  due  to  the  contractor. 

BocKLAND  Lake  Co.  t?.  Port  Chester 360 

See  Lien. 

Attachment  in  the  M;inicipal  Court  of  Buffalo  —  what  affidavits  do 

not  confer  jurisdiction  —  effect  of  a  general  appearance  by  a  defendant  not 
served  and  his  neglect  to  move  to  dismiss  the  attachment  until  an  adjourned 
day  —  it  is  not  a  waiver  of  a  want  of  jurisdiction  in  the  court  to  issue  it. 

Framke  v.  Havens 67 

JSee  ATTAcnMENT. 

Condemnation  of  rights  in  an  alley  with  a  view  to  its  discontinuance 

—  an  order  overruling  preliminary  jurisdictional  objections  is  appealable  — 
what  allegations  of  a  petition  are  sufficient — objections  relating  to.curable 
defects  of  minor  import  —  how  taken. 

Matter  of  City  op  Rochester  (In  bb  Nbun) 99 

See  Eminent  Domain. 

Change  of  grade  in  highways  —  the  provisions  of  chapter  610  of  the 

Laws  of  1903  for  compensation  to  abutting  owners  are  not  unconstitutional 

—  the  mode  of  ascertaining  damages  is  proper  —  the  act  applies  to  highways 
within  the  corporate  limits  of  a  village.    Matter  of  Borup 262 

See  Highway. 

Tenement  House  Act  —  injury  to  one  slipping  on  a  wet  place  and  fall- 
ing down  steps  leading  from  a  bake  store  into  a  baKe  shop  below  —  absence 
of  banisters  and  railings,  when  not  the  cause  of  the  accident  —  qumre,  whether 

required  on  such  steps.     K uhn en  «.  White 36 

See  Negligence. 

Forcible  entry  and  detainer  —  the  forcible  removal  of  one  privileged 

to  maintain  a  refreshment  stand  near  a  public  building  is  not  within  the  pur- 
view of  the  statute  —  revocation  of  such  a  privilege,  how  it  should  be  made 

by  the  park  department.    Bbcher  v.  City  of  New  York 269 

See  FoiiCiBLE  Entry  and  Detainer. 

A  municipality  hiring  a  driver,  horses  and  truck  from  the  employer 

of  such  driver  —  it  is  liable  for  injury  resulting  from  the  driver's  negligence 
in  leaving  the  horses  unattended  in  the  street  while  reporting  for  duty  to 

the  city.     Gornky  v.  City  of  New  York .  259 

See  Negligence. 

The  determination  dismissing  an  emplovee  of  the  street  cleaning 

department  of  New  York  city  does  not  become  nnal  until  known  to  him  — 
from  what  time  the  four  calendar  months  begin  to  run. 

People  ex  bel.  Lahey  v,  Woodbury 333 

See  Civil  Service. 

Section  20  of  the  Public  Health  Law.  directing  the  county  judge  to 

fill  a  vacancy  which  has  continued  thirty  days  in  a  city  board  of  health,  is 

unconstitutional.     People  e.x  rbl.  Bush  v.  HoaoirroN 209 

See  Constitutional  Law. 

-^—Taxpayer's  action  — the  city  should  be  made  a  party  where  payment 
for  work  done  imder  a  contract  with  it  is  enjoined  because  aldermen  are 

interested  16  it.     Eabies  v.  Kellar 207 

See  Party. 

Village  election — canvass  of  votes  as  to  its  incorporation  —  proper 

method  of  dealing  with  marked  ballots,  ballots  folded  together  and  surplus 

ballots.    Matter  of  Village  of  Webster 20Z 

See  Election. 
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Proof  establish  ing  that  land  uuder  the  waters  of  Jamaica  bay  had  been 

claimed  for  one  hundred  years  by  the  town  of  Flatlands. 

Denton  v.  Bennett 454 

See  Evidence. 

—  LochI  board  of  health  —  limitations  upon  its  power  to  appoint  an 
attorney  —  duty  of  the  corporation  counsel  to  represent  it. 

Reynolds  v.  Villaob  of  Ossinino 298 

See  Health  Board.  ^ 

When  a  police  officer  of  a  city  is  not  entitled  to  a  reward  offered  for 

the  arrest  of  a  criminal.     Atwood  t>.  Armstrong.  ; 601 

See  Crime. 

A  Municipal  Court  may  vacate  its  own  void  judgment. 

Stern  v.  Fleck 272 

See  Judgment. 

Application  ofHtil  service  nUee  to  ojflcere  and  employees  of. 

See  Civil  Service. 

Mechanic's  lien  on  money  dtie  by  a  village  to  a  eontraeior. 

See  Lien. 

Injury  to  one  n*ing  a  public  street. 

See  Negligence. 

Assessment  for  taxation  in. 

See  Tax. 

HTJNICIPAIi  00T7RT  —  Of  the  city  of  Buffalo, 
See  Municipal  Corporation. 

Of  tlie  city  of  Neto  York. 

See  Municipal  Corporation. 

MTXTT7 AL  AID  SOCIETY : 

Se-e  Association. 

NEGLIGENCE  —  Failure  of  an  employee,  irijured  while  using  a  machine, 
to  notify  the  superintendent  of  defects  tfierein — a  boy's  age  and  appearance 
should  be  considered  on  t/ie  question  of  contributory  negligence.'l  1.  In  an 
action  brought  under  the  Employers'  Liability  Act,  to  recover  damages  for 
injuries  sustained  b^'  the  plaintiff,  a  lad  sixteen  years  of  age,  while  employed 
by  the  defendant  m  the  operation  of  a  machine  known  as  a  carder,  it 
appeared  that  when,  about  two  months  prior  to  the  injury,  the  plaintiff 
applied  to  the  defendant  for  employment,  the  defendant's  "superintendent 
instructed  a  boy  named  Coonan,  who  was  fourteen  years  of  age,  to  instruct 
him  how  to  operate  the  carder.  The  carder  consisted  first  of  a  creel  to  which 
sixty  spools  of  fluffy  coarse  thread  were  attached.  Next  to  the  creel  and 
about  eighteen  inches  off  was  the  guide  plate,  an  iron  plate  five  feet  by 
twelve  inches  and  which  contained  the  holes,  sixty  in  number  for  the 
thread  to  psiss  through  from  the  spools.  Still  further  along  and  about 
two  inches  from  the  guide  plate  were  two  wooiien  feed  rollers  two  inches  in 
diameter  and  of  the  same  length  as  the  plate.  One  roller  was  above  the 
other  with  a  small  si>ace  between  and  they  were  covered  with  cloth  filled 
with  small  wire  teeth.  The  thread  was  caught  by  these  rollers  and  pulled 
through  to  a  tumbler  or  cylinder  just  beyond  the  rollers  and  which  was  a 
large  1  oiler  covered  with  leather  and  containing  many  sharp  wire  teeth  or 
pronirs.      This  tumbler  made  ab<uit  400  revolutions  a  minute. 

Cooniui,  for  nearly  half  a  day,  instructed  the  plaintiff  in  the  operation  of 
the  machine.  The  plaintiff's  chief  duty  was  to  poke  the  threads  as  they 
came  from  the  spools  through  the  opposite  holes  in  the  guide  plate  in 
order  that  they  might  be  taken  up  by  the  rollers.  The  plaintiff  testified 
that  the  threads  would  clog  the  rollers  and  that  when  that  occurred  he  was 
instructed  to  reac^h  his  hand  over  the  guide  plate  and  push  the  threads 
through  the  rollers  towards  the  tumbler.  While  engaged  in  this  work  on 
the  day  of  the  aocid<Mit  his  hand  was  caught  by  the  wire  prongs  of  the 
tumbler,  drawing  it  through  betwe^en  the  small  rollers,  tearing  off  and  lace- 
rating the  fiesh  of  his  arm  and  rendering  amputation  necessary.     lie  testi- 
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fled  also  that  one  end  of  one  of  these  rollers  was  apt  to  work  up  at  times 
and  that  it  was  in  that  condition  when  the  accident  occurred,  thus  giving 
nK>in  for  his  hand  and  arm  to  go  in  between  them. 

The  negligence  charged  bv  the  plaintiff  was  the  alleged  failure  of  the 
(iefendant  to  instruct  him  adequately  in  the^  use  of  the  machine  and  also 
its  failure  to  supply  a  reasonably  safe  machme  or  appliance.  The  plain- 
tiff testifled  that  Uay thorn,  the  superintendent  in  charge,  attempted  to 
adjust  this  machine  when  one  of  the  rollers  was  heaved  up  as  it  was  at  the 
time  of  the  accident,  that  at  another  time  Haythorn  showed  him  how  to 
push  the  thread  through  the  ffuide  plate;  that,  as  it  did  not  go  through,  the 
plaintiff  put  bia  hand  back  oi  the  plate  and  tucked  the  threads  in  through 
between  the  rollers,  and  that  Haythorn  watched  the  performance,  saying 
nothing. 

The  court  charged  the  jury  that  "If  the  plaintiff  understood  that  the 
miu'hine  was  out  of  order  and  dangerous  for  two  weeks  prior  to  the  acci- 
dent, there  can  be  no  recovery,  because  it  would  be  clearly  unreasonable  to 
omit  informing  the  superintendent  during  that  period  of  time." 

Held,  that  such  charge  required  the  reversal  of  a  judgment  entered  upon  a 
verdict  in  favor  of  the  defendant; 

That,  in  view  of  the  evidence  tending  to  show  that  the  defendant's  super- 
intendent knew  that  the  rollers  were  out  of  gear  and  that  the  plaintiff 
was  aware  that  he  possessed  such  knowledge,  it  could  not  be  said  as  a 
matter  of  law  that  the  plaintiff's  failure,  for  a  period  of  two  weeks,  to  notify 
the  defendant's  superintendent  of  such  alleged  defect  in  the  machine  con- 
stituted negligence,  which,  under  section  3  of  the  Employers'  Liability  Act, 
would  bar  a  recovery  by  the  plaintiff; 

That  it  was  also  error  for  the  court  to  refuse  to  charge  **  that  the  jury  must 
take  into  consideration  the  boy's  age  and  his  appearance  on  the  stand  here 
upon  the  question  of  contributory  negligence  and  upon  the  question  of  how 
much  instruction  and  care  he  was  entitled  to  upon  the  part  of  the  su*p^rin- 
teudent."    Ebatii^g  c.  Coon 113 

2.  Liability  of  a  city  discharging  it§  sewage  into  a  stream  for  its  negUct 

to  prevent  injury  from  its  overflow  —  the  act  of  God  in  producing  tJie  freshet 
does  not  relieve  the  city  fivm  its  liability  —  nor  does  the  extfoordinary  char- 
acter of  the  freshet  —  nor  does  the  legislative  authority  to  discharge  its  sewage 
into  tJie  stream  —  nor  is  it  relieved  on  the  principle  that  the  matter  rested  in 
the  discretion  of  its  officers  —  ichnt  presentation  if  a  claim  is  sufficient  under 
section  461  of  the  cfiarter  of  cities  of  t/te  second  classA  In  an  action  brought 
against  the  city  of  Syracuse,  it  appeared  that  Onondaga  creek,  which  ptisses 
through  the  heart  of  the  9aid  citv,  has,  for  more  than  nfty  years,  been  used, 
with  the  consent  of  the  Legislature,  as  the  main  or  trunk  sewer  of  the 
city;  that  tm  December  15, 1901,  during  a  freshet,  which,  while  unusual,  was 
not  ui^preoedented,  the  creek  overflowed  its  banks  and  that  the  w^ater.  sew- 
age and  filth  overran  the  premises  of  the  plaintiff,  carrying  off  the  sidewalk, 
the  soil,  growing  trees,  vines  and  shrubbery,  filling  her  cellar  and  leaving 
a  deposit  of  sewage,  slime  and  filth  after  the  water  receded. 

It  further  appeared  that  while  the  .city  authorities  had  assumed  to  exer- 
cise constant  supervision  over  the  creek,  they  had  permitted  the  flow  of  the 
same  to  be  measurably  retarded  by  an  accumulation  of  ashes,  cinders  and 
rubbish  upon  the  bed  of  the  creek;  also  by  the  encroachment  of  adjacent  pro- 
])rietors  obstructing  the  channel  and  by  the  construction  of  bridges  across 
it  with  abutments  in  the  water;  that  the  e.\tent  of  the  overflow  during  the 
freshet  was  measurably  enhanced  by  the  presence  of  these  obstructions. 

It  also  appeared  that  for  many  years  the  capacity  of  the  stream  had  been 
overtaxed  with  sewage,  and  that  the  sewage  clemands  upon  the  stream  were 
constantly  increasing;  that  while  the  freshet  of  1901  was  unusual  in  its 
severity,  a  freshet  just  as  great  had  occurred  in  1865,  and  that  freshets 
almost  as  great  as  that  of  1901  had  occurred  on  at  least  two  occasions 
between  1865  and  1901;  that  it  would  have  been  feasible  and  within  the 
financial  compass  of  the  city  to  prevent  the  overflow  of  the  creek  or  to 
make  another  disposition  of  the  sewage. 

Held,  that  the  city,  with  the  notice  it  had  of  the  inadequacy  of  the  creek 
in  the  condition  in  which  it  was,  and  witii  the  rapidly  increasing  demands 
upon  it  by  the  growth  of  the  city  and  the  extension  6t  the  sewage  system, 
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was  bound  to  adopt  and  carry  out  some  effective  plan  to  avert  the  evils 
likely  to  result  from  its  overliow ; 

That,  having  failed  to  perform  this  duty,  the  city  became  liable  for  the 
damages  caused  by  its  neglect; 

That  the  city,  being  responsible  in  a  substantial  measure  for  the  daroazes 
inflicted,  was  not  exonerated  from  liability  by  the  fact  that  the  act  of  ^o>d 
in  CKus.ng  the  freshet  also  contributed  materially  to  such  damages,  and  that 
it  was  impossible  to  determine  what  proportion  of  the  damages  had  been 
caused  by  the  acts  of  the  city  and  what  by  the  tul  of  GkMl; 

That  an  act  of  God  relieves  from  responsibility  only  whee  no  human 
aid  or  intervention  has  contributed  to  the  loss; 

That  the  extraordinary  character  of  the  freshet  of  IftOl  did  not  relieve  the 
city  from  liability; 

That  the  Legislature,  by  granting  the  municipality  permission  to  dis- 
charge its  sewage  in  the  creek,  did  not  grant  it  the  right  to  injure  the  plain- 
tiff's property  by  creating  a  nuisance; 

That  the  city  was  not  discharged  from  liability  by  virtue  of  the  rule 
which  relieves  a  city  from  the  consequences  of  acts  resting  in  the  discre- 
tion of  its  ofiicers; 

Tliat  the  presentation  of  the  notice  of  the  plaintiff's  claim  to  the  acting 
president  and  to  the  clerk  of  the  common  council  was  a  sufficient  compli- 
ance Avith  section  461  of  the  charter  of  cities  of  the  second  class,  which 
requires  claimants  to  present  the  notices  of  their  claims  to  the  common 
council.    O'DoNNELL  tJ.  City  OF  Syuacuse 80 

3.  Iinury  to  an  enfjineer  from  a  collision  with  a  train,  the  crew  of  which 

has  icorked  **for  more  tlian  twenty -four  cnnaecutive  Jiours"  in  violation  of  ths 
Labor  Law.^  In  an  action  brought  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  it  appeared  that  at  the  city  of  Oswego  at 
three  a.  ft.  on  April  4,  1901,  the  defendant  railroad  company  called  a  crew 
to  take  a  freight  train  a  distance  of  thirty -five  miles  and  return;  that  by 
reason  of  an  accumulation  of  freight  and  other  obstacles  the  train  was  much 
retarded  and  on  its  return  trip  arrived  at  Hannibal  about  two  o'clock  on  the 
following  morninsr,  where  it  was  sidetracked  to  permit  the  passing  of  a  train 
known  as  the  Wabiish  Flyer  which  was  due  at  the  station  about  four-twenty, 
but  was  about  thirty  minutes  late;  that  on  the  morning  in  question  the  flyer 
was  being  oyxjrated  in  two  sections. 

The  engineer  of  the  locomotive  drawing  the  first  section  testified  that  there 
were  i-reen  markers  on  his  locomotive  denoting  that  he  was  followed  by  a 
second  section  and  that  as  he  passed  the  freight  train  he  gave  the  signal  blasts 
which  were  intended  to  inform  the  crew  of  the  freight  train  that  the  second 
section  was  following.  After  the  first  section  of  the  flyer  passed,  the  freight 
tnan  was  run  on  th(^  main  track  where  it  collided  with  the  second  section  of 
the  fl3'er,  in  consequence  of  which  the  plaintiff's  intestate,  who  was  a  fireman 
employed  on  the  locomotive  attached  to  the  6ect)nd  section,  received  injuries 
from  which  he  died. 

The  fireman  on  the  freight  train  testified  that  he  was  asleep  when  the  first 
section  of  the  flyer  came  along  and  that  he  was  awakeneil  bv  it,  but  that  he 
did  not  see  the  green  markers  or  hear  the  signal  blasts.  He  testified  that 
when  he  awoke  the  engineer  of  the  freight  tram  was  sitting  in  his  place  with 
his  head  on  his  arm.  but  that  the  witness  did  not  know  whether  or  not  he 
was  asleep.  Ttie  engineer  of  the  freight  train  testified  that  he  was  awake, 
but  that  he  did  not  hear  the  signal  blasts  or  observe  the  markers  on  the 
locomotive  attached  to  the  first  section  of  the  flyer. 

Section  7  of  the  Labor  Law  (Laws  of  1897,  cliap.  415)  provides  as  follows: 
"No  person  or  corporation  oi)eratinp  a  line  of  railroad  of  thirty  miles  in 
length  or  over,  in  whole  or  in  part  within  this  State,  shall  permit  or  require 
a  conductor,  engineer,  fireman  or  trainman,  who  has  worketl  in  any  capacity 
for  twenty-four  consecutive  hours,  to  go  again  on  duty  or  perform  any  kind 
of  work,  until  he  has  had  at  least  eight  hours*  rest." 

Held,  that  a  judgment  dismissing  the  plaintiff's  complaint  should  be 
reversed; 

That  the  reasons  which  impelled  the  railroad  company  to  violate  the 
statute  quoted  werc  immaterial,  and  that  such  vioktion  constituted  proof 
of  negligence  on  its  part; 


Digitized  by 


Google 


INDEX.  685 

jnBGLIGENCE  —  Continued.  PAom 

That  a  railroftd  companj,  which  violates  the  statute  quoted,  runs  the  risk 
of  liability  for  any  personal  injuries  sustained  by  its  employees  which  »rc 
the  proximate  result  of  exhaustion  or  inattention  caused  by  working  overtime; 

That,  in  tiie  case  at  bar.  the  jury  might  properly  find  a  caus»il  connection 
between  the  violation  of  the  statute  and  the  collision. 

Pelin  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 71 

4.  Injury  from  falling  over  a  skid  left  on  a  sidewalk — failure  to  allege 

thai  the  skid  u>aa  slippeiy  doee  not  prevent  procf  therettf —  what  does  not  call  (he 
jury*»  attention  to  trie  fact  that  an  insurance  company  is  del  ending  an  action.'^ 
In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff,  the  latter  gave  evidence  tending  to  show  that,  while  passing 
along  the  sidewalk  of  a  city  street  in  front  of  the  defendant's  premises,  he 
slipped  and  fell  upon  a  skid  which  the  defendant  was  accustomed  to  use  in 
conveying  merchandise  to  and  from  its  wagons  and  building;  that  the  skid, 
Avhich  was  about  four  feet  wide  and  was  constructed  of  planks,  was  covered 
with  a  pasty,  slippery  substance  owing  to  its  having  been  used  in  the  unload- 
ing of  flour:  that  it  was  not  in  use  at  the  time  of  the  accident  and  that  one 
end  thereof  rested  upon  the  sidewalk  and  the  other  upon  the  defendant's 
premises,  the  latter  end  being  about  eight  inches  higher  than  the  sidewalk 
end.  It  appeared  that  there  was  a  space  between  the  skid  and  the  curb  in 
which  two  persons  could  walk  abreast,  but  the  plaintiff  testified  thnt  at  the 
time  of  the  accident  he  was  in  a  crowd  and  did  not  discover  the  skid  until  he 
stepped  upon  it. 

The  evidence  given  by  the  defendant  in  explanation  of  the  use  of  the  skid 
was  to  the  effect  that  it  was  used  from  about  three  o'clock  each  morning 
until  about  five  in  the  loading  of  wagons;  that  it  was  then  generally  taken 
in;  that  at  seven  o'clock  in  the  morning  the  skid  was  again  brought  into 
use  in  the  unloading  of  wagons;  that  at  the  time  when  the  accident  hap- 
pened, which  was  shortly  after  seven-fifteen  iu  the  morning,  the  defendant's 
wagons  were  either  preparing  to  load  or  were  actually  loa'  ;ing. 

The  complaint  did  not  set  forth  that  the  skid  was  slippery,  but  it  did  allege 
that  the  skid  was  placed  and  maintained  in  such  a  manner  as  to  make  it 
unsafe  and  dangerous  to  foot  passengers;  that  the  plaintiff  received  his 
injuries  by  reason  of  the  placing  of  the  skid  on  the  sidewalk,  and  that  the 
defendant  negligently  maintained  it  there.  Upon  the  trial  it  appeared  that 
a  few  days  after  the  accident  the  plaintiff  was  called  upon  by  an  attorney, 
who,  according  to  the  plaintiff,  tohi  the  latter  that  he  had  been  sent  by  the 
plaintiff's  employer  in  regard  to  the  insunxnce,  and  that  he  wanted  to  get  a 
statement  from  the  plaintiff.  A  number  of  questions  were  then  asked  the 
plaintiff  with  reference  to  the  statement  as  to  the  insurance. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  affirmed; 

That  the  questions  of  the  defendant's  negligence  and  of  the  plaintiff's 
freedom  from  contributory  negligence  were  properly  submitted  to  the 
jurv; 

That  the  failure  of  the  plaintiff  to  specially  aver  in  his  complaint  that  the 
skid  was  in  a  slippery  condition  did  not  prevent  the  jury  from  considering 
such  slippery  condition  upon  the  question  of  the  defendant's  negligence; 

That  the  defendant  was  not  entitled  have  the  judgment  reversed  on  the 
theory  that  the  plaintiff  s  counsel  had  unwarrantably  brought  the  attention 
of  the  jury  to  the  fact  that  an  insurance  company  was  defending  the  action. 

Shane  v.  National  Biscuit  Co 188 

5. Death  fmm  the  fall  of  a  bucket  in  which  th^  deceased  employee  was 

descending  the  shaft  of  a  mine  —  evidence,  equally  consistent  with  both  the  plain- 
tiff's and  tJiedefendanVs  theory,  will  not  sustain  a  verdict  for  the  plaintiff.]  In 
an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiff's intestate,  it  appeared  that  the  intestate  was  employed  in  the  defend- 
ant's mines,  and  that  while  being  l.)wered  into  <»ne  of  the  mines  by  means 
of  a  bucket  suspended  upon  a  cable  an  inch  in  diameter  the  cable  broke, 
precipitating  the  intestate  to  the  bottom  of  the  shaft;  that  encircling  the 
cable  at  the  point  where  the  cable  was  attached  to  a  short  chain  which 
connected  it  with  the  bucket  was  a  rubber  buffer  two  or  three  inches  thick; 
that  encircling  the  cable  and  resting  upon  this  buffer  was  a  construction 
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of  timbers  nnd  planks,  weighing  from  HOO  to  400  pounds,  moving  in  guides 
up  each  side  of  the  shaft  and  dci^igued  to  keep  the  bucket  from  swinginir  as 
it-passed  up  and  down;  t  liat  this  construction,  which  was  known  as  a  "billy." 
ordinarily  movfni  up  and  down  with  the  bucket,  but  that  if  it  in  an}'  manner 
became  stuck  or  stationary  in  the  shaft  while  the  bucket  was  being  lowered, 
the  cable  would  puss  through  it  and  allow  the  bucket  to  descend,  without 
the  "billy.'* 

The  accident  happened  when  the  bucket  had  reached  a  depth  of  750  feet, 
and  after  the  cable  was  mised  it  Was  found  that  it  had  parted  at  a  point 
within  the  space  covered  by  the  billy  when  in  ])ositiou  upon  the  bucket. 
The  bell  wire,  which  extcniled  through  the  entire  shaft  and  communicated 
with  the  engine  rootn  ai.  tii*;  top  thereof,  was  found  to  be  broken  at  a  point 
50  or  75  feet  from  the  top  of  the  shaft.  There  were  no  eye-witnesses  of  the 
accident. 

The  plaintlfTclaimHl  that  the  defendant  had  carelessly  allowed  the  cable 
to  become  old,  rualy  nnd  weakenetl  and  that  this  defective  condition  was 
the  cause  of  the  accident.  She  gave  evidence  tending  to  show  that  the  cable 
had  been  in  use  for  ten  or  fourteen  yenrs  and  that  the  conditions  were 
naturally  calculated  to  produce  rust,  especially  nt  the  p>int  where  the  cable 
was  enrlrcl(Ki  by  the  "  billy,"  One  of  the  plaintiff's  witnesses  however,  tes- 
tified from  actual  observation  that  the  cable  Was  kept  oiled  to  prevent  its 
rusting  and  that  the  broken  end  showed  a  bright,  clean  break  free  from  rust, 
and  that  the  wires  in  the  cable  wcr^.'  not  brittle  or  impaired.  The  cable  and 
bucket  l^ad  been  repeatedly  used  without  accident  for  raising  much  heavier 
loa(!s. 

Hel<l,  that  a  judgment  entered  upon  a  veniict  in  favor  of  the  plaintiff 
should  bo  reversed,  for  the  reason  that  the  evidence  produced  by  her  was 
not  suffliMcnt  to  warrant  a  tinding  that  the  accident  resulted  from  "the  cause 
assigned  Ijy  her: 

That  if,  on  the  trial  of  a  negligence  action,  the  defendant  would  be  liable 
upon  tlie  theory  of  the  accident  advanced  by  the  plaintiff,  and  would  not 
be  liable  upjii  the  theory  of  the  accident  advanced  by  tlKMlefendant,  and  the 
evidence  given  in  the  action  may  be  reconciled  equally  well  with  either  theciry 
and  compels  the  court  to  enter  into  the  realm  of  guesswork  in  order  to  deter- 
mine from  which  cause  the  accident  happened,  the  plaintiff  must  lail. 

Owen  r.  Rktsof  Mining  Co 130 

6.  Injury  from  a  (teftctire  Ma  fold  —  the  duty  to  furnish  a  safe  seaf 

fold  canmd  he  delegated  by  the  master —  %t  is  not  affected  ^  a  usage  of  eo/af ruc- 
tion—  the  question  is  one  of  fact  —  assumption  of  risk.]  In  an  action  brought 
to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff  through 
the  alleged  negligence  of  the  dcfendar.t.  his  employer,  it  appeared  that  the 
defendant  was  engaged  in  constructing  a  dock;  that  in  such  construction 
rows  of  piles  were  driven  lengthwise  and  crosswise  of  the  dock;  that  sta}' 
laths  were  nailed  to  the  rows  of  piles  running  crosswise  of  the  dock,  for  the 
purpose  of  keepinic  such  rows  of  piles  in  place  and  in  alignment,  and  for  the 
purpose  of  affording  a  support  for  ]ilanks  which  were  laid  across  them  and 
formed  a  scaffold  for  the  etuployees  to  stand  upon;  that  planks  known  as 
spreaders  also  extended  along  the  Uvo  outside  rows  of  piles  running  length- 
wise of  the  dock,  the  office  of  which  was  to  prevent  the  piles  from  spread- 
ing and  hold  them  rigidly  in  position;  that  these  spreaders  were  usi*d  only 
on  the  outer  rows  of  piles  last  mentioned:  that  on  the  day  of  the  accident  the 
sUiy  laths  and  rows  of  piles  spread  enough  to  let  the  scafrold  upon  which  the 
plaintiff  stood  fall  into  the  water,  in  consequence  of  which  the  plaintiff's 
right  hand  was  caught  and  crushed  between  a  plank  and  the  piles. 

The  plaintiff  had  not  patticipated  in  any  of  the  work  connected  with  driv- 
ing or  placing  the  piles  in  position,  or  with  the  stay  lathings  or  the  con- 
struction of  the  platform  or  scaffold. 

The  theory  of  the  plaintiff  was  that  the  scaffolding  furnished  him  by  the 
defendant  upon  which  to  perform  his  work  was  "unsafe,  unsuitable  or 
improper"  and  "not  so  constructed,  placed  and  operated"  as  to  give  him 
propel  protection  by  reason  of  the  omission  of  '*  spreaders  "  in  the  center  of 
the  dock. 

Held,  that  it  was  the  duty  of  the  defendant  to  furnish  the  plaintiff  with 
a  safe  and  suitable  scaffold  i!i)o:i  which  to  perform  his  labor; 
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That  this  duty  was  absolute  and  that  the  defeodant  could  not  delegate  the 
performance  thereof  to  another,  and  thus  shield  himself  from  liability  if  the 
structure  furnished  was  in  fact  unsuitable  or  unsafe; 

That  the  fact  that  the  scaffolding  furnished  plaintiff  for  his  use  as  an 
employee,  by  the  defendant,  was,  through  negligence  in  its  construction, 
arising  from  the  omission  of  the  use  of  **  spreaders"  or  from  any  other  cause, 
"unsafe,  unsuitable  or  improper"  and  "not  so  constructed,  placed  and 
operated  as  if^  give  pn)per  protection  to  the  life  and  limb"  of  plamtiff.  war- 
ranted a  verdict  in  his  favor  without  reference  to  the  question  of  an  estab- 
lished custom  among  dock  builders  as  to  the  use  or  omission  of  spreaders  in 
the  CTnter  of  the  dock; 

That  the  question  whether  the  defendant  had  furnished  an  unsuitable, 
unsafe  or  improjjer  scaffold  was  for  the  jury  and  that  their  determination  of 
that  question  in  favor  of  the  plaintiff  should  n:  t  be  disturbed; 

That  it  could  not  be  said  as  mi\tter  of  law  that  the  plaintiff  voluntarily 
assumed  the  risk  of  the  falling  of  the  scaffold.     Sivbrsen  v,  Jenks 313 

7. Iiijitry  to  an  employee  from  (he  breaking  of  a  bfom  extending  through 

the  front  of  a  building  over  tlie  Btreet,  to  which  a  tackle  was  attac/ied — where 
a  cause  of  action  at  common  Uiw  is  stateff,  allegations  as  to  notice  required  by 
the  Employe7'S*  Liability  Act  tcill,  whre  they  are  not  proved,  be  regarded  as  sur- 
plusage.] In  a  common-law  action  brought  to  recover  damages  resulting 
from  the  death  uf  the  plaintiff's  intestate,  it  appeared  that  the  latter  was  a 
foreman  in  the  carpenters'  department  of  the  defendant's  business:  thai  on 
the  day  in  question  the  intestate,  with  the  other  employees  of  the  defendant. 
was  engaged  in  removing  machinery  from  the  defendant's  old  factory  to  a 
new  factory;  thtit  upon  the  top  of  the  old  factory  was  a  boom  constructed  of 
wiiite  oak,  which  pjissed  through  the  front  wall  of  the  building  and  extended 
over  the  street;  that  one  of  the  defendant's  employees  (at  whose  request  did 
not  appear)  went  up  to  the  top  of  the  building  and  af&xed  to  this  boom  a 
tackle;  that  subsequently  the  plaintiff's  intestate,  with  other  employees  of 
the  defendant,  connected  this  tackle  tc  a  heavy  piece  of  machinery  and 
commenced  to  lower  it  into  the  street;  that  during  the  lowering  process  the 
boom  broke  and  fell,  striking  the  plaintiff's  intesUxte  and  killing  him. 

Subsequent  examination  of  the  boom  disclosed  that  it  broke  in  conse- 
quence of  the  fact  that  it  had  become  rotten  inside  the  wall  where  it  Avas 
covered.  The  plaintiff's  witnesses  testified  that  there  was  no  appearance  of 
rot  anywhere  upon  the  boom,  and  that  it  was  apparently  in  the  same  con- 
dition that  it  had  been  in  since  it  had  been  used  by  the  defendant's  employees. 
One  of  the  witnesses  testified  that  in  his  opinion  it  would  have  taken  at  least 
ten  years  after  deterioration  commenced  for  the  boom  to  rot  through.  Tes- 
timony was  also  given  tending  to  show  that  the  rotten  condition  of  the  boom 
could  have  been  ascertained  by  the  hammer  test  or  by  boring  a  diagonal  hole 
into  the  boom  and  examining  the  shavings.  There  was,  however,  no  evi- 
dence that  the  defendant  had  in  any  way  authorized  the  boom  to  be  used  for 
the  purpose  of  lowering  the  machinery  or  that  it  had  not  made  the  neces- 
sary tests  to  ascertain  the  condition  of  the  boom,  or  that  it  wa^  the  owner 
of  the  factory  building  or  had  installed  the  bo.>m  therein. 

Held,  that  there  was  no  eviilence  which  would  sustain  a  finding  of  negli- 

fence  on  the  part  of  the  defendant,  and  that  the  complaint  was  properly 
ismissed  on  this  ground: 

That  the  testimony  that  it  would  have  taken  at  least  ten  years  after 
deterioration  commenced  for  the  boom  to  rot  through  did  not  warrant  the 
inference  that  the  defendant  hiul  not  inspected  the  boom; 

That  had  the  complaint  in  the  action  stated  a  cause  of  action  maintainable 
against  the  defendant  at  common  law,  an  averment  therein  to  the  effect  that 
the  notice  required  by  the  Employers'  Liabilit^y  Act  hat!  been  served,  might, 
in  the  event  of  the  plaintiff's  failure  to  sustain  such  averment  at  the  trial, 
be  regarded  as  surplusage.    Holm  v.  Empire  Hardware  Co 505 

8. Death,  from  stepping  upon  a  defeciitie  cleat  and  falling  from  a  gang- 

way,  of  one  whose  duty  it  was  to  rejilace  tlte  defective  dent  —  the  absence  of  huful- 
rails  does  not  Justify  a  efiarge  of  negligence  —  assumption  of  risk.  ]  In  an  action 
brought  under  the  Employi  fs*  Liability  Act  (Laws  of  1902,  chap.  600)  to 
recover  damau-es  result  in  i^  from  the  death  of  the  phiintiff's  intestate,  it 
appe»ired  that  the  floor  of  one  portion  of  the  defendant's  factory  was  about 
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three  feet  lower  than  that  of  aoother  portion  of  ancU  factory,  and  that  ia 
order  to  enable  truck  loads  of  wire  to  be  wheeled  from  one  portion  of  the 
factory  to  another,  an  inclined  ganj^way  had  been  constructed  consisting  of 
three  planks,  each  twelve  inches  wide  and  twelve  feet  long,  placed  side  by 
side;  that  the  floor  of  the  factory  was  made  more  or  less  slippery  by  a 
greasy  fluid  used  in  the  process  of  manufacture,  and  that  cleats  li&d  been 
placed  upon  the  middle  plank  of  the  gangway  to  prevent  employees  from 
slipping;  that  there  never  bad  been  any  railing  upon  either  side  of  the 
gangway,  and  that  employees,  when  using  such  gangway,  sometimes  walked 
its  entire  length,  and  at  other  times  steppe<l  off  or  on  at  the  sides. 

There  was  evidence  that  while,  on  the  night  of  the  accident,  the  intes- 
tate was  helping  to  push  a  truck  load  of  wire  up  the  incline,  his  foot  slipped 
upon  a  cleat,  causing  him  to  fall  off  the  gangway  and  to  receive  injuries 
from  which  he  died;  that  the  clejits  had  become  worn  and  slippery,  so  as  not 
to  fully  serve  the  purpose  of  preventing  slipping;  that  the  intestate  had 
been  employed  in  the  factory  for  over  three  years,  during  which  time  the 
construction  of  the  gangway  and  the  general  condition  in  the  shop  had 
remained  unchanged;  that  for  a  year  prior  to  the  accident  the  intestate  had 
been  the  night  superintendent  or  foreman  thereof,  and  had  full  charge 
thereof  at  that  time;  that  as  such  night  superintendent  and  foreman  he  had 
the  right  to,  and  did,  discharge  men  and  to  order  the  repair  of  machines: 
that  at  various  times  he  repaired  the  inclined  gangway  itself  and  renewed 
the  cleats  thereon;  that  in  the  course  of  his  work  he  repeatedly  passed  up 
and  down  over  the  gangway,  and  that  upon  the  night  of  the  accident  he  h  .d 
been  up  and  down  it  several  times;  that  there  were  on  hand  in  the  factory 
cleats  to  replace  those  in  use. 

Ilehl^  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  reversed,  for  the  reasons: 

FivHt,  that  it  was  the  duty  of  the  intestate  to  replace  the  cleats  upon  the 
gangway  if  they  were  worn  and  defective,  and  that  his  failure  to  do  so 
barred  a  recovery  by  the  plaintiff; 

SfCOHiU  that  it  was  error  for  the  trial  iudge  to  permit  the  j\iry  to  predicate 
negligence  upon  the  absence  of  handrails  on  the  gangway;  and. 

Third,  because  the  verdict  of  the  jury,  that  the  intestate  did  not  under- 
stand and  assume  any  risks  incident  to  the  construction  and  use  of  the  gang- 
way, was  against  the  weight  of  evidence.    Bakek  r.  Empiue  Wirk  Co 125 

9.  Injvry  to  one  employee  from  an  excesfdve  current  furnished  to  an 

electrical  machine  by  another  empl>t/ee — UaMlity  of  the  master  where  there  w 
no  automatic  current  breaker —  tthat  charge  m  to  the  negligence  of  tfie  ftlloft- 
SfrrantiH  not  a  ground  for  rerernal  —  verdict  for  $19.0()0  gvttained'l  In  an 
action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff,  it  appeared  that  the  defendant  maintained  a  number  of  electrical 
generating  stations  in  the  city  of  New  York;  that  the  plaintiff  was  em  ployed 
as  an  oiler  at  the  Dunne  street  station,  and  that  one  Brinkraan  waa  employed 
in  the  One  Hundred  and  Twenty-flrst  street  station;  that  on  the  night  of 
the  accident  Hrinkman  turned  a  wrong  switch,  thus  transmitting  an  electrical 
current  of  an  excessive  voltage  to  a  machine  in  the  Duane  street  station, 
which  current  caused  the  latter  machine  to  fly  into  pieces,  some  of  which 
struck  and  injured  the  plaintiff. 

It  appeared  that  the  machine  in  question  was  fitted  with  a  current  breaker 
which  was  not  automatic  in  its  action;  that  the  presence  of  an  automatic 
current  breaker  on  the  machine  Avould  have  prevented  the  accident,  and 
the  evidence  was  sufficient  to  warrant  a  flnding  that  automatic  current 
breakers  were  in  general  use  on  similar  machine-). 

jitfd,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  atBrmed; 

That,  assuming  that  Brinkman  was  a  fellow-servant  of  the  plaintiff,  and 
that  he  was  guilty  of  negligence  in  turning  the  wrong  switch,  the  defendant 
WHS  not  t  hereby  relieved  from  liability,  as  the  evidence  warranted  a  finding  that 
the  defendant,' in  the  exercise  of  reasonable  care,  should  have  anticipated  tlmt 
the  machine  in  question  might  be  subjected  to  a  current  of  dangerous  voltage 
from  a  variety  of  causes  other  than  the  negligence  of  the  plaintiff's  fellow- 
servants,  and  was  negligent  in  not  providing  the  automatic  current  breaker, 
which  would  have  effectually  prevented  such  an  oocurrenoe; 


Digitized  by 


Google 


INDEX.  689 

NEGLIGENCE  —^Continued,  pagb. 

That  the  absence  of  the  automatic  current  breaker  was  a  juridical  cause 
of  the  accident,  and  that  consequently  the  defendant  could  not  escape  lia- 
bility on  the  theory  that  the  act  of  Brinkman  in  turning  the  wrong  switch, 
and  not  the  failure  to  furnish  an  automatic  current  breaker,  was  the  cause  of 
the  accident; 

That  error  prejudicial  to  the  defendant  could  not  be  predicated  upon  the 
charge  of  the  trial  judge,  the  effect  of  which  was,  that  if  the  defendant,  in 
the  exercise  of  reasonable  care,  should  have  apprehended  that  from  some 
cause,  not  the  result  of  negligence  of  the  plaintiff's  fellow-servants,  an 
overcharge  of  current  was  likely  to  enter  this  machine,  and  failed  to  use 
reasonable  care  to  guard  against  it,  the  plaintiff  could  recover,  irrespective 
of  what  did  in  fact  produce  the  overcharging; 

That,  after  a  consideration  of  the  evidence,  the  Appellate  Division  could 
not  say  that  a  verdict  for  $19,000  rendered  in  favor  of  the  plaintiff  was 
excessive.     Kke^ibr  v.  New  York  Edison  Co 483 

10.  Injui-y  to  a  longslwrAman  engaged  in  loading  a  vessel — a  condition 

of  the  luitctiiDay  common  in  such  work  gives  no  cause  of  action —  nor  does  the 
manner  of  attaching  tJiefall  rope  to  tlie  winch —  it  is  the  act  of  a  fellow-sertantj] 
In  an  action  brought  to  recover  for  personal  injuries  sustained  bv  the  plain- 
tiff, an  experienced  longshoreman,  while  employed  by  the  defend,ant  in  load- 
ing bales  of  paper  into  the  hold  qf  a  vessel,  it  appeared  that  the  covering 
of  the  hatchway  through  which  the  loading  was  done  consisted  of  three 
pieces  each  about  eighteen  feet  long  and  six  feet  wide;  that  at  the  time 
of  the  accident  both  the  forward  and  aft  sections  were  in  place,  and  that  the 
middle  section  was  alone  open;  that  a  steam  winch  was  used  in  lowering  the 
bales  of  paper  into  the  hold;  that  the  fact  that  the  forward  section  of  the 
hatchway  was  in  place  prevented  the  workmen  from  moving  the  bales  as  far 
forward  as  was  necessary  for  proper  storage;  that  to  meet  this  difficulty  each 
bale  of  paper  was  lowered  to  the  floor  of  the  hold,  the  hooks  were  detached 
and  the  tackle  was  carried  around  a  stanchion  and  again  fastened  to  the  bale, 
when,  by  starting  the  winch,  the  bale  was  brought  forward  to  the  position 
desired;  that  while  the  latter  operation  was  being  conducted  a  baW  was 
brought  forward  and  whipped  around  the  stanchion,  throwing  it  back  into 
practically  the  same  position  as  when  it  started,  and  causing  the  plaintiff  to 
be  knocked  down  ana  to  receive  the  injuries  for  which  he  sought  to  recover. 

The  charges  of  negligence  preferred  against  the  defendant  were,  first, 
that  it  allowed  the  forward  section  of  the  hatchway  to  remain  in  place,  thus 
compelling  resort  to  the  expedient  of  placing'  tackle  around  the  stanchion; 
and,  second,  that  the  fall  rope  was  fastened  to  the  drumhead  of  the  winch 
instead  of  to  the  barrel  or  main  drum  of  the  winch. 

HeUd,  that,  as  the  method  adopted  in  doing  the  work  was  a  common 
method  of  procedure,  and  as  the  plaintiff  was  familiar  with  the  work  and 
knew  what  was  being  done,  he  was  not  in  a  position  to  complain  because  the 
forward  section  of  the  hatchway  covering  was  not  removed; 

That  the  defendant  was  not  obliged  to  personally  see  to  it  that  the  fall 
rope  was  properly  fastened  to  the  winch; 

That  it  performed  its  full  duty  when  it  had  provided  a  reasonably  safe 
place  for  the  plaintiff  to  work,  and  when  it  had  supplied  the  plaintiff  and  his 
fellow-servants  with  reasonably  safe  tools  and  appliances  for  the  performance 
of  such  labor,  and  had  provided,  an  adequate  number  of  competent  men  to 
perform  the  work; 

That,  in  any  event,  the  accident  resulted  from  the  negligence  of  fellow- 
servants,  and  that,  as  such  fellow-servants  were  not  shown  to  have  been 
incompetent,  the  plaintiff  was  not  entitled  to  recover. 

Tydeman  v.  Pkince  Line,  Limited 279 

11.  Tenement  House  Act  —  injury  to  one  slipping  on  a  wet  place  and 

faUing  down  steps  leading  from  a  hake  store  into  a  hake  sfiop  helow  —  absence  of 
banisters  and  railings,  when  not  the  cause  of  tlie  accident.']  In  an  action 
brought  against  the  owner  of  a  tenement  house  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  in  consequence  of  falling  down  a 
Stairway  therein,  on  the  ground  that  the  defendant  was  guilty  of  negligence 
or  that  ne  maintained  a  nuisance  in  violation  of  the  Tenement  House  Act 

App  Div.— Yol.  oil        44 
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(Laws  of  1901,  chap.  884,  §§  86, 41),  which  prescribes  that  in  every  tenement 
house  all  stairways  shall  be  provided  with  proper  banisters  and  railings,  and 
be  kept  in  good  repair;  and  that  there  shall  be  no  openings  either  by  door 
or  window,  or  otherwise,  between  a  bakery  in  a  tenement  house  and  the 
other  parts  of  the  building,  it  appeared  that  the  plaintiff  was  employed 
as  a  baker  by  a  tenant  in  a  tenement  house  owned  by  the  defendant;  that 
the  bake  store  was  located  on  the  ground  floor  of  the  premises,  and  that  the 
bake  shop  was  underneath  and  that  access  thereto  was  obtained  by  going 
through  a  trap  door  and  down  a  stairway.  The  stairway  consisted  of  a  steep 
descent  of  five  wooden  steps.  One  side  was  close  to  the  wall,  upon  which 
was  a  rail  apparently  capable  of  being  grasped  by  the  hand  of  a  person 
going  down  the  steps;  the  outer  side  was  open,  save  that  an  upright  beam 
extended  from  the  foot  of  the  steps  to  the  veiling  of  the  bake  shop. 

The  plaintiff  in  his  complaint  alleged  that  the  tenant,  his  employer,  care- 
lessly and  negligently  permitted  some  water  to  run  upon  the  stairway,  and 
that  by  reason  of  its  dangerous  and  slippery  condition  the  plaintiff  slipped 
and  fell.  Upon  the  trial  he  gave  the  following  version  of  the  accident: 
"  When  coming  to  work  on  November  17th,  1902,  at  ten  minutes  to  five 
o'clock  in  the  morning,  he  walked  towards  the  stairway  leading  into  the  bake 
shop:  put  his  left  hand  on  the  wall  near  the  stairway,  then  put  his  left  foot 
on  the  first  step,  and  as  he  was  about  to  draw  his  tight  foot  after  and  make 
the  step  he  fell  clear  down."  Cross-examination:  "  At  the  head  of  the  stair- 
way was  an  ice  box.  It  was  dark  at  the  time  of  the  accident,  but  there  was 
a  little  gas  light  burning  in  the  store  on  the  other  side  from  the  stairway. 
There  wiis  no  light  on  the  stairway.  I  put  out  my  hand  because  I  was  afraid 
that  I  was  ^oing  to  fall  and  to  be  careful.  After  my  fall  I  went  up  the  stairs 
and  I  saw  that  it  was  wet.  moisty;  I  did  not  see  no  water." 

Held,  that  the  plaintiffs  complaint  was  properly  dismissed; 

That,  assuming  that  the  provisions  of  the  Tenement  House  Act  cited  had 
been  violated,  the  plaintiff  had  not  established  any  causal  relation  between 
the  violation  and  the  accident.    Kctunen  v.  Whitb 86 

12. Qu£ere,  wJutlier  banisters  were  required  on  such  steps,]     (^ucere^ 

whether  the  series  of  steps  in  question  constituted  a  stairway  withm  the 
contemplation  of  section  36  of  the  Tenement  House  Act,  which  seems  to  apply 
to  staircases  intended  for  the  common  use  of  the  tenants  generally.    Id, 

18. Injury  to  a  passenger  on  a  street  raHvoay  from  a  collision  between  an 

ice  wagon  and  t?ie  car  —  charge  that  proof  of  the  accident  creates  a  presumption 
of  neglience  on  tlie  part  of  the  raily>ay  company  which  it  must  disprove  —  refusal 
to  cfiarge  that  Vie  burden  of  proof  rested  on  tJie  plaintiff.']  In  an  action  brought 
against  a  street  railway  company  and  an  ice  company  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff,  it  appeared  that  on  the  day 
in  question  the  plaintiff  was  a  passenger  on  one  of  the  defendant  railway 
company's  street  cars  and  occupied  a  seat  on  the  rear  platform;  that  as  the 
car  approached  a  street  intersection  the  driver  of  one  of  the  defendant  ice 
company's  wagons  undertook  to  cross  in  front  of  it;  that  he  did  not  notice 
the  car  until  he  was  about  twenty  feet  from  it.  and  that  before  he  could  stop 
the  pole  of  the  wagon  came  in  contact  with  a  portion  of  the  car,  passed 
along  the  side  of  it  until  it  came  to  the  rear,  when  it  struck  and  injured  the 
plaintiff. 

Upon  the  trial  the  court  charged  as  follows:  '*  In  a  case  of  this  character 
the  law  raises  a  presumption  of  negligence  on  the  part  of  the  railroad  com- 

gany.    That  does  not  mean  that  it  was.  in  fact,  negligent,  but  only  that  the 
urden  rests  upon  it  to  prove  to  your  satisfaction  that  the  accident  was  not   • 
due  to  its  negligence." 

The  railway  company  excepted  to  the  charge  and  asked  the  court  to 
charge  as  follows:  "That  the  burden  rests  upon  the  plaintiff  in  this  case  to 
establish,  by  a  fair  preponderance  of  credible  testimony,  that  the  injury  to 
him  was  caused  by  some  negligence  on  the  part  of  the  Railroad  Company 
before  a  verdict  against  the  Railroad  Company  can  be  given." 

The  request  was  declined  and  the  jury  rendered  a  verdict  against  both 
defendants. 

Held,  that  the  judgment  entered  upon  the  verdict  should  be  affirmed  as 
to  the  defendant  ice  company; 
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That  the  judgment  should  be  reversed  as  to  the  defendant  railway  com- 
pany, on  the  ground  that  that  company  was  entitled  to  have  the  jury  charged 
as  was  requested; 

That  while  it  might  be  conceded  that  when  the  pkintiff  proved  that  he 
was  injured  by  a  collision,  while  a  passenger  on  the  defendant  railway  com- 
pany's car,  this,  by  aid  of  legal  presumption,  made  out  his  cause  of  action 
agamst  the  railway  company  prima  facie,  yet,  when  the  proof  was  all  in,  the 
burden  of  proof  was  precisely  where  it  was  at  the  beginning  of  the  trial, 
viz.,  upon  the  plaintiff.     Mauer  v.  Metropolitan  Street  K.  Co 517 

14. Injury  from  a  wa^on  being  overturned  by  a  horse  frightened  by  an 

automobile — care  exercised  by  t/ie  plaintiff  riding  in  the  wagon  —  duty  of  the 
driver  of  an  automobile  on  a  highway.]  In  an  action  brought  to  recover  dam- 
ages for  personal  injuries,  it  appeared  that  while  the  plaintiff  was  riding 
aK>ng  a  highway  in  a  wagon  drawn  by  a  horse  driven  by  her  husband,  the 
defendant's  automobile  came  in  view;  that  the  horse,  being  afraid,  the  plain- 
tiffs husband  got  out  of  the  wagon,  motioned  with  his  hand  for  the  auto- 
mobile to  stop,  went  to  the  horse  s  head  and  took  him  by  the  bit;  that  the 
automobile  stopped  once  and  then  started  on  toward  the  horse;  that  as  it 
approached  him  the  horse  became  unmanageable,  reared  and  plunged;  that 
the  plaintiff's  husband  struggled  to  control  him  and  hallooed  "whoa"  con- 
tinually; that  the  automobile  nevertheless  proceeded  in  its  course  and  passed 
near  the  horse,  not  turning  from  him  at  all;  that  the  horse  forced  the  wagon 
into  the  ditch  where  it  was  turned  over  and  the  plaintiff  thrown  out  and 
injured. 

Section  8  of  chapter  625  of  the  Laws  of  1908,  which  took  effect  about  a 
month  before  the  accident,  provides:  ' '  Every  person  driving  an  automobile 
or  motor  vehicle  shall  at  req^uest  or  signal  by  putting  up  the  hand,  from  a 
person  driving  or  riding  a  restive  horse  or  horses,  or  driving  domestic  animals, 
cause  the  automobile  to  immediately  stop  and  to  remain  stationary  and  upon 
request  shall  cause  the  engine  of  such  automobile  to  cease  running  so  lon^  as 
may  be  necessary  to  allow  said  horses  or  domestic  animals  to  pass.  This 
provision  shall  apply  to  automobiles  going  in  the  same  or  in  an  opposite 
direction." 

Held,  that  a  judgment  dismissing  the  plaintiff's  complaint  should  be 
reversed. 

That  the  jury  would  have  been  justified  in  finding  that  the  defendant  was 
negligent  in  not  stopping  the  automobile,  turning  out  and  remaining  quiet 
until  the  horse  passed  it; 

That  whether  the  plaintiff  exercised  the  care  of  a  reasonably  prudent 
woman  under  the  circumstances  surrounding  her  was  a  question  of  fact  for 
the  jury. 

While  a  person  may  travel  along  a  public  highway  with  a  conveyance  or 
loaded  vehicle  liable  to  frig^hten  horses,  he  must,  while  doing  so,  exercise 
reasonable  care  to  avoid  accident  and  injury  to  others  traveling  along  such 
highway.    Murphy  v.  Wait 121 

15. Injury  to  an  employee  falling  upon  a  reviving  hhaft  because  of  the 

breaking  of  a  defective  ladder  furnished  by  his  employer — presumption,  on  an 
appeal  from  a  judgment  of  nonsuit.]  In  an  action  brought  to  recover  dam- 
ages resulting  from  the  death  of  the  plaintiff's  intestate,  it  appeared  that 
the  intestate  was  employed  by  the  defendant  as  a  helper  to  one  Wilson,  a 
steamfitter.  who  was  also  in  the  defendant's  employ;  that  on  the  day  of  the 
accident  the  intestate  and  Wilson  were  engaged  in  removing  a  water  pipe 
wl^ich  was  located  adjacent  to  a  revolving  shaft;  that  the  intestate  and  Wil- 
son were  each  using  a  bidder  in  the  work,  both  of  which  ladders  had  been 
placed  in  position  by  Wilson  and  another  one  of  the  defendant's  employees, 
during  the  absence  of  the  intestate;  that  the  ladder  upon  which  the  Intestate 
was  mounted  was  fifteen  Inches  wide  and  eighteen  feet  long,  and  was  con- 
structed by  nailing  slats  to  two  parallel  pieces  of  scantling.  It  was  described 
as  being  old.  worn  and  broken,  the  rungs  being  worn  about  half  way  through. 

Wilson,  the  only  witness  to  the  accident,  testified  that  he  was  on  the 
ground  about  a  foot  from  the  bottom  of  the  ladder  upon  which  deceased  was 
working,  when  he  heard  breaking  wood  overhead  and  instantly,  upon  look- 
ing up,  saw  deceased  with  one  hand  holding  to  the  ladder,  *'and  then 
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instantly  as  I  was  watching  him,  he  fed  backwards  totoards  the  sliaft  and  then 
there  was  another  instant  perhaps,  and  somehow  he  seemed  to  catch  on  to 
the  shaft  and  go  over  like  that  (indicating)." 

Held,  that  it  was  improper  for  the  court  to  dismiss  the  plaintiff's  complaint; 

That  it  was  the  duty  of  the  defendant  to  provide  the  plaintiff's  intestate 
with  a  safe  ladder  upon  which  to  perform  his  hibor; 

That  upon  the  evidence  the  questions  of  the  defendant's  negligence  and 
of  the  intestate's  freedom  from  contributory  negligence  should  Save  been 
submitted  to  the  jury; 

That,  in  reviewing  a  judgment  upon  a  nonsuit,  the  plaintiff  is  entitled 
to  the  benefit  of  every  fact  that  the  jury  could  have  found  from  the  evi- 
dence given.    McCoNNKLL  v.  Morse  Iron  Works 824 

16. A  platform  used  for  the  mixing  of  concrete  in  a  huildirtg  under  con- 
struction is  a  scaffold — injui^y  to  a  carpenter  engaged  in  other  work  wJio  goes 
upon  it  —  liability  of  the  master. '\  Men,  eneaged  in  filling  with  concrete  the 
spaces  between  the  iron  girders  of  a  building  in  process  of  construction, 
built,  by  placing  planks  across  the  iron  girders  on  the  first  floor  of  the  build- 
ing, a  platform  from  eighteen  to  twenty  feet  in  width  for  the  purpose  of 
usmg  the  same  for  the  storage  of  materials  used  in  compounding  concrete 
and  as  a  mixing  board  or  platform,  and  not  for  the  purpose  of  working  upon 
the  same  in  the  construction  of  the  building. 

A  carpenter  employed  in  placing  the  temporary  arches  between  the  iron 
girders  went  upon  this  platform  for  the  purpose  of  obtaining  plank  with 
which  to  build  a  platform  for  his  own  use.  While  upon  the  platform  he 
fell  in  consequence  of  the  fact  that  the  planks  composing  it  had  not  been 
properly  supported.  The  carpenters  and  the  men  engaged  in  laying  the 
concrete  were  employed  by  the  same  master. 

In  an  action  brought  by  the  injured  carpenter  against  the  master  to  recover 
damages  for  the  personal  injuries  which  he  sustained,  it  was 

HeiS-t  that  it  was  improper  for  the  court  to  dismiss  the  plaintiff's  complaint; 

That  the  platform  constructed  by  the  men  engaged  in  laving  the  concrete 
was  a  scaffold  within  the  meaning  of  section  18  of  the  Labor  Law  (Laws 
of  1897,  chap.  415); 

That  it  was  the  purpose  of  the  Legislature,  when  enacting  such  sec- 
tion, to  impose  the  dutT  of  constructing  safe  scaffoldings  in  and  about  build- 
ings in  the  course  of  construction  for  the  use  of  those  who  might  be 
employed  in  the  general  work,  and  that  a  failure  on  the  part  of  the  master, 
by  which  any  employee  sustains  injury,  operated  to  give  a  cause  of  action, 
€ven  though  the  person  so  injured  was  not  necessarily  upon  such  platform; 

That  if  the  injured  carpenter  was  rightfully  on  the  platform  in  question, 
lie  had  a  right  to  assume  that  the  master  had  discharged  the  duty  of  erect- 
ing a  safe  scaffold,  unless  he  had  knowledge  of  facts  which  made  the  risk 
known  to  him.    Swenson  v.  Wilson  &  Baillib  Mfg.  Co 477 

17.  Injury  from  the  act  of  a  foreman  in  directing  an  employee  to  use 

a  cloth-cutting  rruiddne  upon  a  taole  not  suited  to  its  use —  in  so  doing  the  fore- 
man acts,  at  common  law,  as  a  fellow  servant  —  tlie  master' if  liable  unaer  the 
Employers'  Liability  Act  —  an  objection  tJiat  the  complaint  did  not  bring  Vie 
ease  unthin  tluit  act  cannot  be  first  raised  on  appeal.]  In  an  action  brought  to 
recover  damages  for  personal  injuries,  sustained  by  the  plaintiff  while 
employed  by  the  defendant  in  the  operation  of  a  cloth-cutting  machine 
which  was  designed  to  be  used  on  a  table  having  a  perfectly  smooth  sur- 
face, it  appeared  that  just  prior  to  the  accident  the  plaintiff  was  directed 
by  the  foreman  to  go  from  a  table  having  a  perfectly  smooth  surface  to  ^ 
another  table,  and  to  cut  a  pile  of  silk  placed  thereon;  that  while  he  was  ' 
engaged  in  performing  this  task  he  received  the  injuries  for  which  he 
sought  to  recover,  as  a  consequence,  as  claimed  by  him,  of  the  jumping  or 
jolting  of  the  machine,  caused  by  the  uneven  surface  of  the  table.  The 
table  at  which  the  accident  happened  was  not  designed  for  use  with  the  cut- 
ting machine,  but  with  knife  and  shears. 

Held,  that  in  directing  the  plaintiff  to  work  upon  the  table  at  which  the 
accident  happened,  the  foreman  acted  as  a  fellow- servant  of  the  plaintiff,  and 
not  as  the  alter  ego  of  the  master,  and  that,  as  it  was  not  claimed  that  the 
foreman  was  incompetent,  the  master  was  not  liable  at  common  law  for  the 
injuries  sustained  by  the  plaintiff; 
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That  UDcler  subdivision  2  of  section  1  of  the  Employers'  Liability  Act 
(Laws  of  1902,  chap.  600)  the  foreman,  however,  was  not  a  fellow -servant, 
and  that,  as  the  case  was  tried  upon  the  theory  that  the  action  was  brought 
under  the  provisions  of  the  Employers'  Liability  Act,  it  was  properly  sub- 
mitted to  the  jury; 

That  the  defendant  could  not  raise  for  the  first  time  upon  appeal  the  objec- 
tion that  the  complaint  did  not  state  facts  sufficient  to  bring  the  case 
within  the  Employers'  Liability  Act.    Braunbbrg  v.  Solomon 880 

18.  Ir\}ury  to  a  pecUstrian  %cho,  in  turning  around  on  leaving  a  com- 
panion on  tlie  street,  falls  into  a  hole — when  she  is  not  chargeable  icith  contribu- 
tory negligence,  although  tfie  defect  was  apparent  Jiad  elie  looked.']  In  an  action 
brought  against  the  city  of  New  York  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff,  the  evidence  tended  to  show  that  at  one  o'clock  on  tho 
afternoon  in  Question  the  plaintiff  stood  talking  to  a  friend  on  a  street  corner 
in  the  defendant  city;  that  while  in  this  position  there  was  directly  behind 
her  a  hole  in  the  sidewalk  which  had  existed  for  about  ten  years,  and  which 
was  from  six  inches  to  a  foot  in  depth;  that  the  plaintiff,  on  turning  around 
when  parting  from  her  friend,  stepped  into  the  hole  and  received  serious 
injuries;  that  the  plaintiff  only  passed  in  tho  vicinity  of  the  accident  at 
intervals  of  six  months;  that  she  had  never  seen  the  hole  and  did  not  know 
of  its  existence. 

The  case  was  submitted  to  the  jury,  which  found  a  verdict  in  favor  of  the 
plaintiff.  The  trial  iudge.  however,  set  aside  the  verdict  upon  the  sole 
ground  that  inasmuch  as  the  accident  occurred  in  the  daytime  the  plaintiff 
must  be  deemed  guilty  of  contributory  negligence  as  matter  of  law,  or  if 
not,  that  her  negligence  was  so  obvious,  as  a  fact,  that  no  verdict  in  her 
favor  should  be  allowed  to  stand. 

Hdd,  that  the  order  setting  aside  the  verdict  should  be  reversed  and  the 
verdict  reinstated; 

That  while  the  dangerous  condition  of  the  sidewalk  was  easily  apparent 
to  the  plaintiff  had  she  looked,  it  could  not,  in  view  of  the  right  of  pedes- 
trians to  assume  that  the  sidewalks  of  city  streets  are  reasonably  safe,  be 
presumect  that  the  plaintiff  was  guilty  of  contributory  negligence  as  matter 
of  law,  and  that  the  jury  were  justified  in  finding  that  she  was  free  from 
contributory  negligence.     Bartlet  t.  City  of  New  York 23 

19.  Ir^ury  to  an  employee  from  the  failure  of  a  eoemployee  or  the  fore- 
man to  properly  place  a  snatch  block  under  a  unndlaM.}  In  an  action  brought 
to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff  while 
employed  by  the  defendant  in  raising,  by  means  of  a  windlass,  timbers  form- 
ing part  of  a  trestle  in  the  process  of  construction,  it  appeared  that  the  legs  of 
the  windlass  were  fastened  by  screws  to  a  frame  of  timbers,  and  that  to 
prevent  the  stmin  of  the  weight  being  raised  from  being  exerted  in  a  hori- 
zontal direction  against  the  windlass,  and  thus  pulling  it  from  its  timber 
supports,  an  adjustable  appliance  called  a  snatch  block  was  provided,  which, 
when  adjuste<l  m  its  proper  place  under  the  windlass,  would  result  in  throw- 
ing the  strain  vertically  on  the  drum  of  the  windlass  and  thus  hold  it  firmly 
to  the  timber  supports;  that  the  plaintiff's  injuries  resulted  from  the  fact  that 
the  snatch  block  had  been  improperly  placed  in  front  of  the  windlass 
instead  of  under  the  windlass,  thus  throwing  the  strain  of  the  weight 
horizontally  upon  the  windlass  and  tearing  it  from  its  fastenings. 

The  defendant  had  furnished  competent  employees  and  workmen,  and 
had  instructed  the  workmen  how  to  adjust  the  snatch  block.  The  defend- 
ant's foreman  was  not  present  when  the  snatch  block  was  last  adjusted,  and 
it  did  not  distinctly  appear  who  then  adjusted  it. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  reversed; 

That  the  negligence  which  caused  the  accident  was  that  of  a  eoemployee 
of  the  plaintiff,  viz.,  either  that  of  the  foreman  in  failing  to  properly  adjust 
the  snatch  block  in  the  first  instance,  or  that  of  some  employee  in  interfering 
with  it  after  it  had  been  properly  adjusted,  and  that  in  either  event  the 
defendant  was  not  liable.    McQueen  v.  Delaware,  L.  &  W.  R.  R.  Co. . . .  195 

20.  An  allegation  that  a  railroad  company  mUfuUy  ran  owr  a  pedes- 
trian walking,  without  knowledge  of  its  approadiing  train,  on  its  tracks,  stages 
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a  cauH  of  (iction,^  The  complaint  in  an  action  brought  against  a  railroad 
company  to  recover  damages  resulting  from  the  death  of  the  plaintiff's  intes- 
tate alleged  that  while  the  intestate,  Garret  G.  Greene,  a  lad  as ed  nine  years, 
was  walking,  in  ignorance  of  the  approach  of  a  train,  along  the  defendant's 
railroad  track  at  a  point  where  such  track  was  for  a  long  distance  practically 
straight  and  free  from  curves,  grades  or  obstructions  of  any  character 
which  would  conceal  the  view  of  any  portion  thereof,  the  defendant's  serv- 
ants, in  charge  of  one  of  its  trains,  "wrongfully  and  wilfully,  and  with  a 
reckless  disregard  for  the  safety  of  the  said  Garret  G.  Greene,  and  know- 
ing him  to  be  upon  said  track  and  wholly  ignorant  of  the  approach  of  said 
engine  and  train  of  cars,  ran  its  engine  and  cars  into,  upon  and  against  the 
said  Garret  G.  Greene,  from  behind  him,  without  sounding  any  warning 
signal  ly  whistle  or  bell,  or  otherwise,  by  means  whereof  he  might  be 
informed  of  the  approach  of  said  train  in  time  to  escape  injury  therefrom 
and  so  injured,  wounded  and  bruised  him  that  within  a  few  minutes  there- 
after he  died  from  such  injuries,  wounds  and  bruises,  and  that  his  death  was 
caused  wholly  by  reason  of  the  aforesaid  wrongful  and  negligent  acts  of  the 
defendant's  servants  or  employees." 

Held,  that  a  demurrer  interposed  by  the  defendant  to  such  complaint  was 
properly  overruled; 

That,  for  the  purpose  of  the  demurrer,  it  would  be  assumed  that  the 
defendant's  servants  were  acting  within  the  scope  of  their  employment. 

Greenb  t.  New  York,  Ontario  &  W.  R.  Co 323 

21.  —  Negligence  of  a  eub-eontrctetor  in  not  guarding  obstructions  in  a  eity 
street — lie  is  liable  to  the  principal  contracts' for  a  judgment  recof>ered  against 
the  latter  by  an  injured  pedestrian,  and  for  the  cost  of  defending  the  a4AUm.\  A 
corporation  which  had  taken  a  contract,  the  performance  of  which  involved 
the  excavation  of  holes  and  the  construction  of  foundations  in  a  city  street, 
sublet  the  work  to  cx)ntractors  who  performed  the  same,  the  corporation 
taking  no  part  therein.  During  the  progress  of  the  work  the  sub  con- 
tractors negligently  left  upon  the  sidewalk  of  the  street,  in  the  night  time, 
unguarded  and  unlighted,  a  heap  of  stones  and  dirt,  in  consequence  of  wiiich 
a  pedestrian  sustained  injuries.  The  husband  of  such  pedestrian  then 
brbught  an  action  against  the  corporation  and  recovered  a  judgment  which 
the  corporation  paid. 

Held,  that  notwithstanding  that  the  corporation  bad  no  bond  or  contract 
of  indemnitor  to  secure  it  from  the  consequence  of  the  negligence  of  the  sub- 
contractors, it  was  entitled  to  receive  from  the  sub- contractors  the  amount 
paid  in  settlement  of  the  judgment  and  the  costs  and  disbursements  incurred 
in  defending  the  action  in  which  the  juds^ment  was  recovered; 

That  while  both  the  corporation  and  the  sub- con  tractors  were  equally 
culpable  and  equally  liable  to  the  traveling  public  for  the  omission  of  duty 
which  resulted  in  the  injury,  yet  as  betifieen  themselves  the  principal  con- 
tractor was  entitled  to  rely  upon  the  sub-contractors  to  discharge  the  duty 
because  of  their  contractual  relations,  and  the  former  could  onl^  be  deprived 
of  the  right  of  indemnity  by  proof  that  it  did  in  fact  participate  in  some 
manner  in  the  omission  beyond  its  mere  failure  to  perform  the  duty  imposed 
on  both  by  the  law.    Phcbnix  Bridge  Co.  v.  Creem  854 

23. An  employee  of  a  lighterage  company  injured  by  the  negligence  of  an 

engineer  employed  by  and  operating  a  steam  vinch  of  a  sugar  company  — 
such  employee  and  engineer  are  fellow-servants  where  the  lighterage  company  at 
the  time  pays  the  sugar  company  for  tlie  use  of  the  wineli  and  the  services  of  tite 
engineer.]  In  an  action  brought  against  a  sugar  refining  company  to  recover 
damages  for  personal  injuries  sustained  by  the  plaintiff  it  appeared  that  the 
plaintiff  was  in  the  employ  of  a  lighterage  company  engaged  in  unloading 
sugar  from  a  lighter  upon  a  dock  of  the  sugar  refining  company;  that  in 
transferring  the  sugar  from  the  lighter  to  the  dock,  the  lighterage  company 
made  use  of  a  winch  belonging  to  the  sugar  refining  company,  which  winch 
was  operated  by  steam  furnished  by  the  sugar  refining  company  and  was  in 
charge  of  an  engineer  in  its  employ;  that  the  lighterage  company  paid  the 
sufirar  refining  company  an  agreed  price  per  hour  for  the  use  of  the  winch 
an3  the  services  of  the  engineer;  that  while  the  plaintiff  was  at  work  he 
was  knocked  down  and  injured  by  a  load  of  sugar  which  he  claimed  had 
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been  improperly  set  in  motion  through  the  negligence  of  the  engineer  in 
starting  the  winch  before  receiving  the  proper  signal. 

Held,  that  the  plaintiff  and  the  engineer  of  the  winch  were  fellow-servants 
and  that  the  plaintiff  was  consequently  not  entitled  to  recover; 

That  where  there  is  unity  of  service  and  control  in  any  particular  employ- 
ment, even  though  one  of  the  servants  is  in  the  general  employment  of 
another,  they  are  to  be  treated  as  coservants  with  relation  to  the  particular 
employment  in  which  they  are  at  the  moment  engaged. 

QuiNN  t>.  National  ScQAR  REPmiNQ  Co 47 

23. Injury  to  a  pedestrian  from  being  struck  by  a  street  car — care  required 

of  the  pedestrian  —  care  required  of  the  motorman.]  In  an  action  brought  to 
recover  damages  for  personal  injuries  sustained  by  the  plaintiff,  in  conse- 
quence of  being  struck  by  one  of  the  defendant's  street  cars  while  crossing  a 
city  street,  it  is  improper,  where  the  plaintiff  testifies  that  he  never  saw  the 
car,  for  the  court  to  charge,  "  that  a  pedestrian  seeing  a  car  approaching  to 
what  to  him  seems  to  be  a  safe  distance  to  allow  him  to  cross  has  the  right 
to  assume  that  the  car  will  be  controlled  and  the  speed  slackened  up,  of 
course." 

8uch  charge  is  erroneous  for  the  reasons: 

Mrst,  that  the  instruction  is  not  germane; 

Second,  that  the  care  due  from  the  pedestrian  is  not  his  care,  but  the  care 
of  an  ordinarily  prudent  man  of  the  same  age  under  the  same  or  like  circum- 
stances; and 

77/ird  that  a  pedestrian  who  sees  a  car  approaching  at  what  seems  to 
him  a  safe  distance  to  allow  him  lo  cross  bis  not  *'  the  right  to  assume  that 
the  car  will  be  controlled  and  the  speed  slackened  up,  of  course,"  but  simply 
to  assume  that  the  driver  or  motorman  will  exercise  the  care  of  an  ordinarily 
prudent  and  skillful  driver  or  motorman  under  the  same  or  similar  circum- 
stance at  the  same  or  a  similar  place. 

TooHEY  V.  Interurban  Street  R.  Co.  296 

24. Injury  from  the  falling  of  a  plank  from  a  platform,  erected  on  the 

defendant's  property  to  repair  its  buildings,  over  the  place  wltere  the  injured 
employee  was  working — presumption  that  the  defendant  constructed  »/.]  In  an 
action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff,  while  employed  by  the  defendant,  in  consequence  of  a  plank  falling 
upon  him  from  a  scaffold  which  had  been  erected  above  him  some  hours 

Srior  to  the  accident,  it  appeared  that  the  scaffold  was  located  upon  the 
efendant's  property  and  was  constructed  for  the  purpose  of  making  some 
repairs  to  the  defendant's  buildings  and  appliances.  There  was  no  direct 
evidence  as  to  who  built  the  scaffold  or  directed  its  construction,  and  there 
was  little,  if  any,  evidence  as  to  what  caused  the  fall  of  the  plank.  There 
was  some  evidence  that  the  scaffold  was  not  properly  constructed. 
Held,  that  it  was  improper  for  the  court  to  dismiss  the  plaintiff's  complaint; 
That  the  jury,  in  the  absence  of  evidence  as  to  who  caused  the  scaffold 
to  be  constructed,  were  authorized  to  presume,  or  at  least  to  infer,  that  it 
was  constructed  under  the  defendant's  authority; 

That  whether  the  defendant  was  responsible  for  the  construction  of  the 
scaffold  or  not,  the  jury  might  infer  that  the  defendant  knew  it  was  there, 
and  were  also  authorized  to  infer  from  the  fact  that  the  plank  fell  without 
any  apparent  cause,  aside  from  the  vibration  and  jarring  caused  by  the 
operation  of  stationary  engines,  that  the  plank  was  not  properly  secured. 

Iesiep  v.  N.  Y.  Central  &  H.  R.  R  R.  Co 168 

25. A  municipality  hiring  a  driver,  horses  and  truck  from  the  employer 

of  such  driver  —  it  is  liable  for  injury  resulting  from  trie  driver's  negligence  in 
leaving  th^  horses  unattended  in  the  street  while  reporting  for  duty  to  the  dtyj] 
In  an  action  brought  against  the  city  of  New  York  to  recover  damages  sus- 
tained by  the  plaintiff  in  consequence  of  her  premeses  being  flooded  by 
water  flowing  from  a  broken  Are  hydrant,  it  appeared  that  the  city  of  New 
York  hired  from  the  firm  of  Hill  &  Hays  a  team  of  horses,  truck  and  driver 
to  do  street  cleaning  work;  that  the  driver  of  the  truck  drove  up  to  the  sta- 
tion of  the  foreman  of  the  street  cleaning  department,  and,  leaving  his  horses 
and  truck  unattended  in  the  street,  went  into  the  station  to  report  to  the 
foreman  for  work;  that  while  he  was  engaged  in  so  doing,  the  horses  ran 
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away  and  collided  with  a  fire  hydrant,  breaking  it  and  causing  the  injuries 
for  which  the  ])laintiff  sought  to  recover.  It  was  a  part  of  the  duty  of  each 
driver  to  report  each  morninr  to  the  foreman  for  directions  as  to  the  details 
of  the  work  which  he  was  to  ao. 

Held,  that  notwithstanding  that  the  driver  was  not  paid  by  the  city  but 
by  the  firm  of  Hill  &  Hays,  he  was  in  the  employ  of  the  city  while  engaged 
in  reporting  to  the  foreman,  and  that  his  negligent  conduct  in  leaving  nis 
h-^rses  unattended  in  the  street  must  be  regarded  as  having  occurred  within 
tlie  scope  of  his  employment  by  the  city  and  that  the  city  was  responsible 
for  such  negligence.    Ck>rnby  v.  City  op  New  York 26d 

26. An  employes  engaged  in  a  manhole  in  a  city  street,  injured  by  a 

wooden  Juyree,  need  to  toarn  travelers,  fulling  upon  him — failure  o^  a  foreman  to 
fulfill  his  promise  to  stand  guard  at  tfie  man?u>le.]  In  an  action  brought  to 
recover  damages  for  personal  injuries  sustained  by  the  plaintiff,  an  employee 
of  the  dependent,  while  at  work  splicing  wire  cables  in  a  manhole  two  and  a 
half  to  three  feet  deep  located  in  a  city  street,  in  consequence  of  being  struck 
by  a  wooden  horse  which  had  been  placed  near  the  manhole  as  a  warning  to 
travelers  and  which,  according  to  the  plaintiff's  theory,  was  disturbed  bv  a 
passing  vehicle,  it  appeared  that  the  plaintiff  entered  upon  the  work  with  a 
full  knowledge  of  the  situation  and  in  reliance  upon  the  promise  of  the 
defendant's  foreman  to  stand  on  guard  at  the  manhole;  that  at  the  time  of 
the  accident  the  foreman  was  absent,  but  that  the  plaintiff  was  unaware  of 
his  absence.  There  was  no  proof  that  the  foreman  was  an  incompetent 
servant  or  that  lie  was  called  away  either  by  the  defendant  or  to  perform 
other  duties  required  of  him  by  the  defendant. 

Held,  that  when  the  foreman  undertook  to  remain  at  the  manhole,  and 
thus  avert  dangers  which  might  arise  to  the  plaintiff  in  consequence  of  the 
acts  of  persons  passing  along  the  street,  he  acted  as  a  fellow-servant  and  that 
the  defendant  was  not  liable  for  his  negligence  in  leaving  his  post. 

WooTTON  V.  Flatbush  Gas  Co 294 

27. Injury  to  a  horse  from  falling  into  an  excavation  on  a  street,  before 

which  tTie  city  employees  had  placed  a  lantern  which  liad  been  removed  —  the 
lapse  of  1^  minutes  between  the  placing  and  removal  of  Vie  lantern  does  not 
give  constructive  notice  to  the  cityj]  Where  emplo^rees  of  the  city  of  New 
York,  when  leaving  at  nightfall  an  excavation  made  in  a  public  street  in  that 
city,  place  a  lighted  red  lantern  in  such  a  position  as  to  afford  an  efficient 
warning  to  approaching  travelers  of  the  existence  of  danger  in  that  part  of 
the  street,  the  fact  that  at  some  time  during  the  night  a  third  party  smashes 
and  removes  the  lantern  from  its  position,  does  not  render  the  city  liable  in 
damages  for  injuries  resulting  to  a  horse  which  falls  into  the  excavation  in 
consequence  of  the  absence  of  the  warning  light,  where  it  appears  that  not 
more  than  158  minutes  had  elapsed  between  the  removal  of  the  lantern  and 
the  happening  of  the  accident  and  that  none  of  the  city's  agents  or  servants 
had  actual  notice  of  its  removal. 

Semble,  that  there  may  be  cases  where  the  crowded  character  of  travol,  the 
peculiar  uses  of  the  highway  at  the  particular  point  and  various  other  con- 
ditions would  make  the  familiar  method  of  warning  persons  of  the  exist- 
ence of  an  excavation  in  a  public  highway,  by  the  use  of  red  lanterns,  utterly 
inadequate  as  a  safeguard,  and  would  even  require  the  constant  presence  of 
watchmen  by  night  to  constitute  the  exercise  of  reasonable  care. 

McFeetkrs  c.  Cfty  of  New  York 8d 

28.  ChUision  at  a  railroad  crossing  —  what  proof  as  to  the  plaintiff's 

stopping  and  listening  for  a  train  makes  the  question  of  contributory  negligence 
one  of  fact  for  the  jury.]  In  an  action  to  recover  damages  resulting  from  a 
collision,  at  a  highway  crossing,  between  the  defendant's  railroad  train  and 
a  horse  and  wagon  driven  bv  the  plaintiff,  the  defendant's  evidence,  in  the 
light  most  favorable  to  the  plaintiff,  established  the  fact  that  at  a  pomt  20 
feet  from  the  crossing  the  railroad  track  could  have  been  seen  for  a  distance 
of  from  179  to  272  feet;  that  the  train  was  moving  at  the  rate  of  sixty  miles 
an  hour,  at  which  speed  it  would  have  covered  this  distance  in  about  three 
seconds. 

The  plaintiff  and  his  son  both  testified  that  at  a  distance  of  about  150  feet 
from  the  crossing  they  stopped  and  listened  for  a  train  and  heard  none,  and 
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continued  to  listen  and  look  without  seeing  or  hearing  a  train  until  they 
reached  the  crossing. 

Held,  that  the  question  as  to  the  contributory  negligence  of  the  plaintiff 
was  one  for  the  Jury  and  not  for  the  court,  and  that  it  was  consequently 
Improper  for  the  court  to  dismiss  the  plaintiff's  complaint. 

Morse  t?.  N.  Y.  Central&H.  R.  R.R.  Co 495 

29. Ffight  as  a  basis  for  damages  in  an  action  for  negligence.]    Where, 

in  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff,  a  child  four  years  of  age.  in  consequence  of  a  collision  between 
two  railroad  trains  operated  by  the  defendant  corporation,  it  appeared  that 
the  collision  threw  the  plaintiff  from  her  seat  forward  against  the  glass  at 
the  side  of  the  car  and  then  to  the  floor  between  the  seats  from  which  she 
was  picked  up  crying  and  screaming  by  a  fellow-passenger,  and  the  medical 
evidence  and  the  testimony  in  reference  to  the  child's  exclamations  indicative 
of  bodily  pain  fully  justified  the  inference  that  an  abnormal  nervous  con- 
dition partly  manifested  by  "night  terrors"  was  produced  in  the  plaintiff 
by  the  physical  shock  which  she  suffered  in  consequence  of  the  collision,  the 
Appellate  Division  considered  that  the  injuries  were  not  solely  the  effect  of 
fright  and  that  the  plaintiff  was  entitled  to  recover  for  such  injuries. 

Fright  may  properly  be  considered  as  an  element  of  damages  when  it  is 
associated  with  actual  bodily  injuries. 

LoFiKK  t.  Inteuborough  Rapid  Transit  Co 275 

80. Bmployert^  Liability  Act  —  notice  is  a  condition  precedent  to  an 

action  thereunder.]  The  service  of  the  notice  prescribed  by  section  2  of  the 
Employers'  Liability  Act  (Laws  of  1902,  chap.  600)  is  a  condition  precedent 
to  the  commencement  of  an  action  brought  solely  under  that  act. 

Grasso  v.  Holbrook,  Cabot  &  Daly  Co 49 

31.  The  word  '*  maintained"  synonymous  with  **  begun."]    The  word 

"  maintained  "  used  in  the  Employers*  Liability  Act  with  respect  to  the  serv- 
ice of  the  notice  is  synonymous  or  equipollent  with  the  word  '* begun"  or 
*•  commenced."    Id. 

KEOOTLABLE  PAPER — Law  relating  to. 
See  Bills  and  Notes. 

NEW  TRIAL  —  Motion  for  a  new  trial  granted  because  of  thefcUsity  of  the 
testimony  of  one  of  the  plaintiff 's  witnesses —  tlie  plaintiff  shoiUd  not  be  charged 
with  the  costs  of  the  motion,  and  of  a  reference  ordered  on  tfie  motion,  but 
s^xch  costs  sliouid  be  made  to  abide  the  event.]  1.  After  an  action  brought  to 
recover  damages  resulting  from  the  death  of  the  plaintiff's  intestate,  caused 
by  the  alleged  negligence  of  the  defendant,  had  been  tried  and  had 
resulted  in  a  verdict  for  the  plaintiff,  the  defendant  made  a  motion  for  a  new 
trial  upon  the  ground  that  a  witness  for  the  plaintiff,  whose  testimony  the 
trial  court  had  charged  was  essential  to  the  plaintiffs  success,  had  testified 
falsely.  The  motion,  which  involved  charges  of  misconduct  on  the  part  of 
the  attorneys  for  the  respective  parties,  was  referred  to  a  referee,  who  found 
on  satisfactorv  evidence  that  the  testimony  given  by  the  witness  in  question 
was  false.  The  trial  judge  confirmed  the  referee's  report,  set  aside  the  judg- 
ment entered  on  the  verdict  and  directed  a  new  trial,  charging  the  plaintiff 
with  the  costs  of  the  motion  and  of  the  reference. 

Held,  that  the  order  should  be  modified  so  as  to  make  the  costs  of  the 
motion  and  of  the  reference  abide  the  event,  and  that  as  so  modified  it  should 
be  affirmed,  without  costs; 

That,  as  the  plaintiff  was  entitled  to  have  the  jury  pass  upon  the  question 
of  the  truthfulness  of  the  evidence  given  by  the  witness  in  question,  the  costs 
ought  not  to  be  awarded  as  though  the  verdict  was  certainly  procured  by 
perjured  evidence,  but  upon  the  theory  that  there  was  further  evidence 
secured  since  the  trial  as  to  the  falsity  of  the  testimony  given  by  such  wit- 
ness.    Chapman  t.  Delaware,  L.  &  W.  R.  R.  Co.  ■ 176 

2.  Because  of  newly -discovered  evidence  —  wliat  must  be  show7i  to  justify 

it.]  To  justify  the  granting  of  a  motion  for  a  new  trial  upon  the  ground  of 
newly-discovered  evidence,  it  must  appear  that  the  evidence  has  been  dis- 
covered since  the  trial;  that  it  could  not  have  been  obtained  upon  the  for- 
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mer  trial  by  the  exercise  of  reasonable  diligence;  that  it  is  material  to  the 
issue  and  goes  to  the  merits  of  the  case;  that  it  is  not  merely  cumulative, 
and  that  its  character  is  such  that  it  would  probably  have  changed  the 
result. 

Such  a  motion  is  addressed  to  the  sound  discretion  of  the  court  and  whether 
it  should  be  granted  or  refused  involves  the  inquiry  whether  substantial 
justice  has  been  done.    O'Haba  v.  Brookltn  Heiohtb  Railroad  Co 898 

8.  Verdict  based  upon  perjured  testimony.]    When  a  new  trial  of  an 

action  to  recover  damages  for  personal  injuries,  which  resulted  in  a  verdict 
for  12,000,  should  be  granted  because  of  newly-discovered  evidence  tending 
to  show  that  the  verdict  so  far  as  it  related  to  the  question  of  damages  was 
obtained  almost  wholly  by  perjury,  considered.    Id. 

'  4.  Stenogra/phei^s  minutes  substituted/or  the  judged  s  minutes  on  a  motion 

for  a  new  trial — tftey  need  not  be  filed  with  the  order.]  Where,  upon  a  motion 
for  a  new  trial  made  upon  the  minutes,  a  copy  of  the  stenographer's  minutes, 
obtained  by  the  moving  party  at  an  expense  of  several  hundred  dollars, 
is  substituted  for  the  judge's  minutes,  pursuant  to  section  1007  of  the  Code 
of  Civil  Procedure,  it  is  not  necessary,  under  rule  8  of  the  (General  Rules 
of  Practice,  that  the  copy  of  the  stenographic  minutes  thus  obtained  shall 
be  filed  in  the  clerk's  office,  and  the  moving  party  is  entitled  to  have  such 
copy  returned  to  him.    Schlotteber  v.  Brookltn  &  N.  Y.  F.  Co. 863 

An  exception  is  not  necessary  to  the  review  of  an  order  denying  a 

motion  for  a  new  trial  —  exceptions  are  properly  confined  to  rulings  on  ue 

trial.    TooHBY  o.  Intbrurban  Street  R.  Co 296 

See  Neolioence. 

Amendment  on  the  trial  as  to  the  date  of  a  contract  stated  in  the  com- 
plaint—  motion  to  vacate  a  judgment  as  "taken  against  the  defendant 
through  his  mistake,"  etc.—  when  properly  denied. 

Carlisle  v.  Barnes.    (No.  2) 582 

Bee  Pleading. 

NEW  YORK  CITY—  Taxpayev's  action --  proof  of  fraud,  etc.,  essential  to 
its  maintenance  —  section  59  of  the  New  York  charter  does  not  authorize  such  an 
4»etion  without  proof  of  fraud  or  bad  faith — the  statute  was  not  intended  to 
protect  against  bad  judgment — nor  against  acts  within  an  officer^ s  jurisdiction 
—  "  waste  **  and  "  injury  **  defined — what  st€Uement  as  to  proposed  illegal  audits 
constitutes  merely  a  conclusion — evidential  facts  must  be  alleged  —  averments  as 
to  the  price  paid  for  gas  in  other  places  —  what  constitutes  bad  faith. 

See  Hearst  v.  McClellan 886 

Tenement  House  Act —  iiyury  to  one  slipping  on  a  wet  place  and  falling 

down  steps  leading  from  a  bake  store  into  a  bake  shop  below  —  absence  of  banis- 
ters  and  railings,  when  not  tlie  cause  of  the  accident  —  quaere,  whether  required 
on  such  steps. 

See  KuHNBN  v.  WnrrE 86 

Demand  on  the  dty  of  New  York,  before  action  on  a  claim  against  it  — 

a  compliance  with  section  149  oftJie  city  charter  is  not  sufficient  as  a  aemand 
under  section  261  thereof. 

See  Ruprecht  v.  City  of  New  York 809 

Fhrcible  entry  and  detainer  —  the  forcible  removal  of  one  privileged  to 

maintain  a  rrfreshment  stand  near  a  public  building  is  not  within  the  purview 
of  the  statute. 

See  Becher  v.  City  of  New  York 269 

Application  of  civil  service  rules  in. 

See  Civil  Service. 

—  Municipal  Court  in. 

See  Municipal  Corporation. 

—  Injury  to  a  pedestrian  on  the  streets  of 

See  Negligence. 
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NEW  YORK  STATE  CONSTITUTION : 

See  Constitutional  Law. 

PAQB. 

NEW  YORK  STOCK  EXCHANGE — Belease  —  wT^en  effective  to  discJuirffe 
an  obligation  Jor  money  loaned  to  enaMe  the  borrower  to  buy  a  stock  exchange 
seat  —  the  fact  that  the  releaee  was  given  pursttant  to  a  custom  of  tlie  New 
York  Stock  Exchange  does  not  impair  its  efficiency. 

See  Sterling  v.  Ghafin 589 

NEWXY-DISCOVEBED  EVIDENCE : 

See  New  Trlal. 

NONSXTIT —  Presumption,  on  an  appeal  from  a  judgment  of  nonsuit. 

See  McConnell  v.  Morse  Iron  Works 824 

NOTICE  —  Guaranty  to  *'pay  on  demand,  upon  tlie  default  ofiJte  said  Emery 
W.  Dye,  ftdid  monthly  accounts  on  the  tenth  day  of  tlie  month  "  —  notice  result- 
ing from  knowledge  tf  the  insolvency  of  the  person  to  whom  the  credit  is  given. 

See  Wanamaker  v.  Powers 485 

Negligence  —  injury  to  a  luyrse  from  falling  into  an  excavation  on  a 

street,  before  which  Vie  city  employees  had  placed  a  lantern  which  had  been 
removed  —  tJie  lapse  ^153  minutes  between  the  placing  and  removal  of  tlie  Ian- 
tern  does  not  give  constructive  notice  to  the  city. 

See  McFeeters  t>.  City  of  New  York 83 

Gliarter  party  —  when  the  charterei^s  Jiave  thereunder  the  duties  of  oirn- 

ers  — a  consigtiee  of  t?te  cargo  is  entitled  to  notice  brfore  the  cargo  is  discharged. 

See  RosENSTEiN  v.  Vogemann SO 

Employerft  Liability  Act — notice  is  a  condition  precedent  to  an  auction 

thereunder  -  the  word  **  maintained**  synonymous  with  **  begun." 

See  OiiAsso  V.  HoLBROOK,  Cabot  &  Daly  Co 49 

Condemnation  of  land  for  a  park  in  tlie  city  of  Rochester  —  wliat  notice 

to  owners  is  sufficient. 

See  Matter  op  City  op  Rochester  (In  re  McLean) 181 

Of  mechanit^s  lien. 

See  Lien. 

OBST&XTGTION  —  Of  highways. 
See  Highway. 

Of  watercourses. 

See  Watercoctrse. 

OFFICER  —  Application  of  civil  service  rules  to. 
See  Civil  Service. 

Of  a  county. 

See  County. 

Election  of 

See  Election. 

Of  a  municipality. 

See  Municipal  Corporation. 

OFFSET : 

See  Set -OFF. 

ORAL  AGREEMENT : 

See  Contract. 

ORDER  —  For  payment  of  rtwney. 
See  Bills  and  Notes. 
See  Motion  and  Order. 

PARENT  AND  CHILD  —  An  adopted  child,  held  not  to  take  under  a  will 
giving  property  to  her  father  and  in  case  of  his  death  to  his  children. 

Matter  OF  Hopkins 458 

See  Will. 
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PABTinON—  Ordar  for  puhHeaiton—if  the  judge  has  jurisdteium  it  can- 
not be  attacked  collaterally  by  a  pure/iaser  at  a  partition  sale.]  1.  An  order  of 
publication,  made  in  an  action  to  partition  real  property,  is  not  open  to  a  col- 
lateral attack  by  the  purchaser  at  the  partition  sale,  if  the  moTing  affidavits 
vested  the  judge  granting  the  order  with  jurisdiction  to  pass  upon  the 
question  whether  the  defendant  sought  to  be  served  by  publication  could 
with  due  diligence  be  served  personally  within  the  State  of  New  York,  and 
if  the  judge  was  satisfied  that  they  could  not  be  so  served. 

Kenmedt  9.  Lamb 429 

2. What  is  sufficient  to  give  jurisdiction.]  Even  slight  and  inconclu- 
sive proof  may  confer  such  jurisdiction  on  the  judge  granting  the  order. 

Where  one  of  the  moving  affidavits  conclusively  snows  that  the  defend- 
ants sought  to  be  served  by  publication  are  non-residents  and  are  residents 
of  the  State  of  New  Jersey,  and  another  affidavit  states  that  the  plaintiff 
will  not  be  able  with  due  diligence  to  make  personal  service  of  the  sum- 
mons within  the  State  of  New  York  on  such  defendants,  "as  appears  by  the 
affidavit  of  Peter  J.  Kennedy  hereunto  annexed,"  the  judge  has  jurisdiction 
to  grant  the  order.    Id. 

Waiver  of  a  right  to  a  jurv  trial  —  when  an  order  denying  a  motion 

for  a  jury  trial  in  a  partition  suit  is  a  bar  to  a  second  motion  therefor  —  when 
a  consent  to  the  entry  of  such  an  order  continues  in  force  during  the  entire 

litigation.    Tracy  c.  Falvet > 585 

See  JuBY. 

PARTNERSHIP  — Release  — when  effective  to  discharge  an  obligation 
for  money  loaned  to  enable  the  borrower  to  buy  a  stock  exchange  seat  —  an 
entry  in  firm  books,  thereafter  made  by  one  partner,  of  his  obligation  for 

such  money  to  his  copartner  is  of  no  effect.    Sterling  v.  Cuapin 589 

See  Release. 

Agreement  by  a  retiring  partner  not  to  engage  in  a  similar  business  — 

it  is  not  violated  by  his  loaning  money  to  one  engaged  in  such  business. 

Salzman  v.  Sieqelman 406 

See  Contract. 

PABT7  —  Taxpayer* s  auction — the  city  should  be  made  a  party  where  pay- 
ment for  toork  done  under  a  contract  with  it  is  enjoined  because  aldermen  are 
interested  in  it.]  1.  Where  a  taxpayer  in  a  city  brings  an  action  to  restrain  the 
performance  oi  a  contract  made  on  behalf  of  the  city,  by  its  property  com- 
mittee, for  the  furnishing  of  a  revolving  door  at  the  entrance  or  the  city  hall, 
on  the  ground  that  certain  aldermen  of  the  city  were  financially  interested 
in  the  contract,  the  city  is  a  necessary  party  to  the  action,  particularly 
where  the  revolving  door  has  actually  been  installed  and  has  become  a  per- 
manent portion  of  the  building.    Eames  v,  Eellar 207 

2.  Tlve  practice  of  trying  together  and  reviewing  upon  a  single  record  a 

number  of  separate  actions  Jiaving  different  parties,  discouraged.]  As  many 
separate  and  distinct  actions  involving  different  parties  may  be  tried  together 
as  the  trial  court  is  willing  to  permit,  if  the  parties  to  such  actions  deSre  it, 
but  the  practice  should  not  be  encouraged,  especially  where  one  of  the  par- 
ties whose  rights  may  be  jeopardized  by  such  practice  is  an  infant. 

TcTFFEY  t.  Brooklyn  Union  Gas  Co 416 

Action  at  law  upon  contract  —  the  plaintiff  cannot,  upon  assigning 

interests  in  his  claim  to  third  persons,  discontinue  the  action  at  law  and  bring 
an  action  in  equity  making  such  third  persons  parties  defendant  —  the  inter- 
ests of  such  third  persons  can  be  determined  by  the  judgment  in  the  action 

at  law.    BuTTEKLY  c.  Deerino 3d5 

See  Equity. 

When  a  substituted  trustee  may  sue  to  set  aside  a  transfer  of  bank 

stock  made  bv  him  In  violation  of  the  will  creatine;  the  trust  and  the  orders 
appointing  him  —  the  bank  issuing  the  certificate  is  a  proper  party. 

LuDiNGTON  «.  Mercantile  National  Bank 251 

See  Trust. 
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A  judgment  that  a  deed  be  reformed  so  as  to  convey  a  title  in  fee 

simple  is  not  effective  as  against  persons  unborn  and  living  persons  not  made 

parties  to  the  action.    Downey  v.  Seib 317 

See  Specific  Pekformakgb 

Mortgage  foreclosure  —  the  failure  to  make  the  wife  of  the  mortgagor, 

who  joined  m  the  mortgage,  a  party  defendant,  is  ground  of  demurrer. 

Franklin  v.  Beeglb 412 

See  MoKTQAOE. 

PAUPER : 

SeeFoon. 

PAYMENT  —  Guaranty  to  *'  pay  on  demand,  upon  the  default  of  the  said 
^mery  W.  Dye,  said  monthly  accounts  on  the  tenth  day  of  the  month  "  — 
application  of  payments  —  credits  for  payments  by  guarantors  not  released. 

Wanamakekv  Powers 486 

See  Contract. 

Tender  of  an  amount  conceded  to  be  due  by  a  defendant  and  its  pay- 
ment into  court  —  on  the  granting  of  leave  to  the  defendant  to  amend  his 
answer  setting  up  a  counterclaim  the  amount  deposited  may  be  withdrawn. 

Mann  v.  Sprout 60 

See  Contract. 

Wlien  a  payment  hy  a  hoard  of  8upei*Ti»or8  in  auditing  claims  does  not 

constitute  an  admission  of  liability. 
See  County. 

PENAL  CODE  —  §  84  —  Crime  detected  by  means  of  a  trap  —  an  intent  to 
commit  a  cHme  must  be  connected  with  some  overt  act  —  wliat  constitutes  the 
crime  of  an  attempt  to  commit  an  abortion. 

See  People  v,  Conrad 566 

§  384g  —  Trading  stamps  —  chapter  657  of  the  Laws  of  1904  requiring 

that  tJiey  be  redeemed  in  money  is  unconstitutional  —  quaere  a^  to  its  validity ^ 
as  applied  to  goods  in  a  merchants  possession  when  it  was  passed. 

See  People  ex  rel.  Appel  v.  ZiMSiSRidAN 108 

[See  table  of  sections  of  the  Penal  Code  cited,  ante,  in  this  volume.] 

PENALTY  —  For  a  refusal  of  a  imlroad  company  to  issue  transfers. 
See  Railroad. 

PEBJUBY  —  When  a  new  trial  is  granted  because  of. 
See  New  Trial. 

PEBSONAL  PBOPEBTY— ^  common  carrier  may  not  set  up  its  own 

owners/lip  as  a  defense  to  an  action  for  goods  —  it  is  competent  on  tJie  question  of 
damages  —  a  bailee  cannot  plead  jus  tertii  —  exceptions  to  this  rule. 

See  Valentine  v.  Long  Island  R.  R.  Co 419 

Corporate  mortgage  covering  in  addition  to  personal  property  a  leasehold 

interest  in  real  estate  for  a  term  of  ten  years  —  it  need  not  be  fled  as  a  chattel 
mortgage  —  **real  property  "  defined. 

See  Westchester  T.  Co.  v.  Hobby  Bottling  Co 464 

An  adopted  child,  held  not  to  take  under  a  will  giving  property  to  ?ier 

father  and  in  case  of  his  death  to  his  children, 

/Sm  Matter  OF  Hopkins 458 

Sales  cf. 

See  Sale. 

PETIT  JTJBY  —  Selecting,  drawing  and  summoning  of. 
See  Jury. 

PLACE  OF  TBIAL: 

See  Venue. 
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PLEADING — In  an  action  for  malidoua  prosecution  it  must  be  aUeged  thai 
the  prosecution  has  terminated  —  in  an  action  for  abuse  of  process  where  tJie 
wrong  diarged  consists  in  bringing  the  action  it  must  be  aUeged  that  it  has  ter- 
minated or  that  the  party  has  been  prevented  from  anserting  his  defense.  ]  1 .  TTie 
complaint  ia  an  action  alleged  that  the  defendant  had  sold  merchandise  to 
the  plaintiff  on  four  months'  credit;  that  prior  to  the  expiration  of  the  term  of 
credit  the  defendant  executed  a  pretended  assignment  of  the  account  to  one 
Neumark  who  thereafter,  by  the  direction  of  the  defendant,  maliciously  and 
without  legal  authority,  began  an  action  to  recover  the  merchandise;  that 
Neumark,  by  procurement  of  the  defendant,  executed  an  undertaking  and 
maliciously  replevined  the  merchandise;  that  the  merchandise  was  taken  by 
the  sheriff  and  was  delivered  to  the  defendant;  that  the  replevin  acticm  and 
the  requisitions  issued  by  the  sheriff  "were  unlawfully  and  maliciously  begun 
and  issued"  by  the  defendant;  that  the  assignment  of  the  account  was  made 
without  warrant  of  law  and  maliciously  and  for  the  purpose  of  carrying  into 
effect  a  threat  by  the  defendant  to  ruin  and  injure  the  plaintiff,  and  that  it 
was  so  used  by  the  assignee  for  the  defendant's  benefit. 

The  plaintiff  further  alleged  that  by  reason  of  the  unlawful  issuance  of  the 
requisition,  the  taking  of  the  goods,  the  assignment  and  the  institution  of  the 
action,  the  plaintiff's  business  was  ruined,  she  was  compelled  to  cancel 
orders,  suffered  a  financial  loss  and  injury  to  her  trade  and  social  status,  in 
all  to  her  damage  $2,500  for  which  she  demanded  judgment. 

Hdd,  that  the  complaint  was  demurrable; 

That,  in  the  absence  of  an  allegation  that  the  litigation  instituted  by  the 
assignee  had  terminated,  the  action  was  not  maintainable  as  one  for  mali- 
cious prosecution; 

That  the  action  could  not  be  maintained  as  one  for  an  abuse  of  process, 
because  it  was  not  alleged  that  any  proceedings  were  taken  under  the  writ  of 
replevin  which  were  not  authorized  by  the  Code  of  Civil  Procedure; 

That  while  in  cases  where  wrong  is  committed  in  executing  legal  process, 
allegations  that  the  proceedings  have  terminated  may  be  unnecessary  to 
maintain  an  action  to  recover  damages  for  abuse  of  process,  ]ret,  where  it  is 
charged  that  the  wrong  consisted  in  beginning  the  action,  it  is  necessary  to 
show  its  termination  or  allege  some  fact  showing  that  the  party  aggrieved 
was  in  some  way  deprived  of  her  right  to  assert  her  defense  to  that  action. 

RiSSER  V.  LiBERMAN   BROTHERS 483 

2.  What  answer  does  not  allege  fraud  and  misrepresentation  inducing 

the  execution  of  a  mortgage  —  a  bill  of  particulars  is  ftot  available  in  its  sup- 
port—  oral  evidence  varying  recitals  in  a  mortgage,  held  to  be  incompetent. "i  In 
an  action  brought  to  recover  a  iudgment  for  a  deficiency  arising  upon  a  sale 
under  the  foreclosure  of  a  purchase- money  chattel  mortgage,  covering  prop- 
erty alleged  to  have  been  sold  by  the  plaintiff  to  the  defendant,  the  answer 
denied  the  sale  of  the  property  by  the  plaintiff  to  the  defendant,  and  for  an 
affirmative  defense  alleged  that  the  chattel  mortgage  "was  procured  to  be 
signed  and  executed  by  the  defendant  by  means  of  rraudulent  and  false  rep- 
resentations of  the  plaintiff,  its  agents  and  servants,  made  to  him,  the  said 
defendant,  at  the  time  of  the  execution  of  said  chattel  mortgage  by  the 
plaintiff,  its  agents  and  servants,  as  aforesaid.'* 

Upon  the  trial  the  defendant,  over  the  plaintiff's  objection  that  its  purpose 
was  to  vary  the  agreement  contained  in  the  chattel  mortgage,  and  also  upon 
the  ground  that  the  answer  was  insufficient  to  authorize  proof  of  fraud  or 
misrepresentation  in  procuring  the  execution  of  the  chattel  mortgage,  was 
permitted  to  give  evidence  tending  to  show  that  the  plaintiff's  agent  repre- 
sented the  mortgage  to  be  a  conditional  sale  of  the  property  which  was  to  be 
de/eated  in  case  the  defendant  did  not  remain  in  the  possession  of  the  prop- 
erty or  in  the  event  that  he  purchased  beer  from  any  other  person  than  the 
plaintiff. 

Held,  that  the  evidence  in  question  was  inadmissible  for  each  of  the  reasons 
specified  in  the  plaintiff's  objection; 

That  the  averments  of  the  answer  were  insufficient  to  present  the  issue  of 
fraud  and  misrepresentation  in  procuring  the  execution  of  the  mortgage, 
and  that  the  defendant  could  not  have  recourse  to  a  bill  of  particulars  served 
by  him  for  the  purpose  of  enlarging  the  scope  of  the  defense  set  up  in  his 
answer; 
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That  a  bill  of  particulars  may  not  be  resorted  to  for  the  purpose  of  enlarg- 
ing the  grounds  of  recovery;  nor  can  it  be  made  use  of  to  change  the  cause 
of  action  or  enlarge  the  defense  set  up  in  the  answer; 

That  as  the  mortgage,  the  execution  of  which  was  admitted  by  the  defend- 
ant in  his  answer,  contained  a  recital  that  the  defendant  had  sold  the  prop- 
erty to  the  plaintiff  and  that  he  would  forever  warrant  and  defend  the  title 
thereto,  parol  evidence  to  the  effect  that  there  had  been  no  sale  of  the  property 
was  inaamissible  as  tending  to  vary  or  change  the  terms  of  the  written 
instrument.    Bbadlbston  &  Woekz  v.  Fdrrek 544 

8. Amendment  on  the  tried  as  to  the  date  of  a  contract  itated  in  the  com-' 

plaint — motion  to  vacate  a  judgfnent  a$  **  taken  against  the  defendant  through 
nis  mistake/*  etc. — when  properly  denied  ]  The  complaint  in  an  action  brought 
to  recover  damages  for  the  breach  of  a  contract  alleged  that  the  contract  in 
question  was  made  in  October,  1900,  but  it  appeared  upon  the  trial  that  it 
was  really  made  in  February,  1901.  At  the  close  of  the  evidence,  the  plain- 
tiff made  a  motion  to  amend  the  complaint  to  conform  to  the  proof  by  alleg- 
ing that  the  contract  was  made  in  February,  1901.  The  defendant  having 
objected  to  the  allowance  of  the  amendment,  the  court  stated  that  if  the 
defendant's  counsel  asserted  that  the  allowance  of  the  amendment  would 
surprise  him  so  that  he  would  not  be  able  to  produce  evidence  which  other- 
wise he  might  have  been  able  to  produce,  then  the  amendment  might  be 
denied.  The  defendant's  counsel  replied:  "  I  don't  know  that  I  ought  to 
make  that  statement,"  and  the  court  then  allowed  the  amendment.  The 
case  was  submitted  to  the  jury  and  resulted  in  a  verdict  in  favor  of  the 
plaintiff. 

The  defendant  then  made  a  motion  under  section  724  of  the  Code  of  Civil 
Procedure  to  vacate  and  set  aside  the  judgment  and  for  a  new  trial  of  the 
action  claiming  that  the  judgment  "  was  taken  against  the  defendant  through 
his  mistake,  inadvertence,  surprise  and  excusable  neglect." 

Held,  that  assuming  that  the  defendant's  remedy  under  the  circumstances 
was  by  a  motion  made  under  section  724  of  the  Code  of  Civil  Procedure, 
the  motion  was  properly  denied.    Cablisle  v,  Barnes.    (No.  2) 682 

4. Plea  of  title  in  a  Justices  Court  — 11^  complaint  cannot  be  amended 

in  t/ie  County  Court  eo  as  to  set  up  a  new  dtfense  by  toay  of  counterclaim.'] 
Section  2967  of  the  Code  of  Civil  Procedure,  relating  to  the  commencement 
of  a  new  action  in  the  County  Court  after  the  dismissal  of  an  action  brought 
in  the  Justice's  Court  because  of  the  interposition  of  a  plea  of  title  therein, 
provides  that  "in  the  new  action,  to  be  brought  after  an  action  before  a 
justice  is  discontinued,  *  *  *  the  plaintiff  must  complain  for  the  same 
cause  of  action  only,  upon  which  he  relied  before  the  justice;  and  the  defend- 
ant's answer  must  set  up  the  same  defence  only,  which  he  made  before  the 
justice." 

In  an  action  in  a  Justice's  Court  the  defendant  interposed  an  answer  setting 
forth  facts  showing  that  the  title  to  real  property  would  come  into  question, 
and  not  setting  forth  any  other  matter  of  defense,  and  in  the  County  Court 
action  he  interposed  the  same  answer  which  he  Interposed  in  the  justice's 
Court  action. 

Held,  that  the  County  Court  had  not  power  to  permit  him  to  amend  such 
answer  so  as  to  set  forth  a  new  and  additional  defense  by  way  of  counter- 
claim.   Hoisen  v.  Burr 248 

6. AUemative  allegations.  ]    Alternative  allegations  are  bad. 

Bank  OF  Port  Jefferson  f.  Darling 431 

The  objection  that  evidence  as  to  a  possible  loss  which  the  plaintiff 

would  have  sustained  by  carrying  out  the  provisions  of  a  contract,  for  the 
breach  of  which  he  seeks  to  recover,  was  incompetent  under  the  pleadings, 
is  not  available  for  the  first  time  on  appeal. 

Snbll  V,  Remington  Paper  Co 188 

JSee  Contract. 

Bond  of  a  bank  cashier  —  liability  of  the  sureties  thereon  where  the 

cashier  certifies  his  own  check  upon  the  bank,  his  account  in  which  is  over- 
drawn, to  pay  his  note  held  by  a  third  party  —  when  the  complaint  in 

an  action  against  them  is  not  demurrable.    Rankin  o.  Bush 610 

See  Banking. 
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Creditor's  action  to  set  aside  a  voluntary  trust  created  by  the  judg- 
ment debtor  for  her  own  benefit  —  an  answer  that  the  income  is  insufficient 
for  her  support  is  frivolous  —  affidavits  not  considered  on  a  motion  for  judg- 
ment on  a  frivolous  pleading.     Kene  v.  Hill 870 

See  Trust. 

Tender  of  an  amount  conceded  to  be  due  by  a  defendant  and  its  pay- 
ment into  court  —  on  the  granting  of  leave  to  the  defendant  to  amend  his 
answer  setting  up  a  counterclaim  the  amount  deposited  may  be  withdrawn. 

Mann  v.  Sprout 60 

See  Contract. 

Where  a  cause  of  action  at  common  law  is  stated,  allegations  as  to 

notice  required  by  the  Employers*  Liability  Act  will,  where  they  are  not 

proved,  be  regarded  as  surplusage.    Holm  v.  Empire  Hardware  Co 505 

See  ITboligemce. 

Interpleader  —  payment  of  the  amount  of  an  insurance  policy  into 

court  —  the  insurance  company  should  not  be  allowed  costs  to  be  deducted 
from  that  amount  before  such  payment. 

Lane  v.  Equitable  Life  Assurance  Soot '. . .    470 

See  Insurance. 

A  failure  to  sustain  the  meaning  attributed  to  words  by  an  innuendo 

does  not  preclude  the  plaintiff  from  insisting  that  the  words  are  libelous 

per  se,    Wuest  v.  Brooklyn  Citizen 480 

See  Libel. 

Action  on  a  judgment  of  another  State  —  sufficiency  of  an  answer  set- 
ting up  the  Statute  of  Limitations  of  such  other  State  as  a  bar. 

Chesapeake  Coal  Co.  «.  Msnois 15 

See  Limitation  of  Action. 

Negligence — injury  from  falling  over  a  skid  left  on  a  sidewalk  — 

failure  to  allege  that  the  skid  was  slippery  does  not  prevent  proof  thereof. 

Shank  t>.  National  Biscuit  Co 188 

See  Negligence. 

Taxpayer's  action  —  what  statement  as  to  proposed  illegal  audits  con- 
stitute merely  a  conclusion  — evidential  facts  must  be  alleged. 

Hearst  «.  McClellan 836 

See  Municipal  Corporation. 

Mortgage  foreclosure  —  the  failure  to  make  the  wife  of  the  mortgagor, 

who  joined  m  the  mortgage,  a  party  defendant,  is  ground  of  demurrer. 

Franklin  v.  Beegle 412 

See  Mortgage. 

A  judgment  more  favorable  to  the  plaintiff  than  that  demanded  by 

the  complaint  should  be  reversed.    Mathot  v.  Triebel 426 

See  Judgment. 

What  is  not  "doing  business"  in  the  State  of  New  York — it  is  an 

affirmative  defense.    New  York  Terra-Cotta  Co.  v,  Williams 1 

See  CORPOHATION. 

POLITICAL  PABTT : 

See  Election. 

POOR  —  Support  of  insane  erimincUs, 
See  Insane. 

TKACTICE  —  Action  at  law  upon  contract  —  the  plaintiff  cannot,  upon 
assigning  interests  in  his  claim  to  third  persons,  discontinue  the  action  at  law 
and  bring  an  action  in  equity  making  such  third  persons  parties  drfendant  — 
the  interests  of  such  third  persons  can  he  determined  by  the  judgment  in  the 
action  at  law. 

See  Butterlt  t>.  Dkerino 895 

Attachment  in  the  Municipal  Court  of  Buffalo  —  what  affidavits  do  not 

confer  jurisdiction  ^^eet  of  a  general  appearance  by  a  dejendant  not  served 
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and  his  neglect  to  move  to  diemiee  the  attachment  until  an  adjourned  day — it  is 
not  a  teaiwrof  a  toant  ofjuriedution  in  tlie  ejurt  to  issue  tt. 

See  Frakkb  «.  Hayens 67 

Supplementary  proceedings — they  may  be  instituted  by  an  assignee  of 

the  judgment  creditor — olffeetion  that  contempt  proceedings  toere  begun  by  a 
notice  cf  motion  instead  of  by  order  to  show  cause  or  attachment,  when  waived — 
ordering  a  fine  and  committing  the  debtor  until  the  fine  and  sheriffs  fees 
be  paid  amended  by  striking  out  the  latter. 

See  Maioillb  v.  Leonard .  867 

Sale  in  one  parcel  contrary  to  a  judgment  of  mortgage  foreclosure  —  it 

is  an  irregularity  —  the  sale  will  not  beset  cuide  as  a  matter  of  right  —  terms 
imposed — remedy  where  a  deftdenq/  judgment  is  in  excess  of  a  dtfendanfs 
liability. 

i860  YnrauT  V.  Ebtcham 408 

Supplementary  proceedings — affidavit  as  to  the  issuance  of  an  execution 

to  the  county  "where  said  judgment  debtor  has  a  place  for  the  regular  transac- 
tion of  business    *    *    *    in  person  or  by  agent" — it  is  fatally  dtfective. 

See  Bank  of  Port  Jefferson  v.  Darlino 481 

Waiver  of  a  right  to  a  jury  trial — when  an  order  denying  a  motion  for 

a  jury  trial  in  a  partition  suit  is  a  bar  to  a  second  motion  therefor  —  when  a 
consent  to  the  entry  of  such  an  order  continues  in  force  during  the  entire 
litigation. 

See  Tracy  v.Falyky 685 

2fortgage  foreclosure—  stay  until  the  decision  of  an  action  to  set  aside 

the  deed  under  which  the  mortgagor  acquired  title  —  when  a  violation  thereof 
will  not  be  considered  on  an  appeal  from  a  final  judgment  of  foreclosure. 

See  Franklin  v,  Beeglb 418 

Condemnation  of  land  for  a  park  in  the  city  of  Rochester —  the  Con* 

demnation  Law  is  inapplicable — what  notice  to  owners  is  sufficient — what 
obfection  is  not  available  for  the  first  time  in  opposition  to  a  motion  to  confirm 
the  eommissionert^  report. 

See  Matter  of  Citt  of  Rochester  (In  re  McLean) 181 

Motion  to  compel  an  <Utomey  to  prosecute  the  action  diligently  or  to 

stipulate  that  another  attorn^  be  appointed — in  the  order  deciding  the  motion  a 
rtferees7unUd  not  be  appointed  to  fix  the  eUtomey's  compensation. 

See  Luikbrt  v,  Lcikert 68 

Tender  of  an  atnount  conceded  to  be  due  by  a  defendant  and  its  payment 

into  court  —  on  the  granting  of  leave  to  the  drfendant  to  amend  his  anewer  set- 
ting up  a  counterclaim  the  amount  deposited  may  be  withdrawn. 

See  Mann  v.  Sprout 60 

CondemnoUion  of  rights  in  an  aUey  with  a  view  to  its  discontinuance — 

what  allegations  of  a  petition  are  sufficient — objections  relating  to  curabte 
dtfects  of  minor  import,  how  taken. 

See  Matter  of  City  of  Rochester  (In  re  Neun) 99 

Attorn^  and  client  —  remedy  of  the  attorney  where  a  settlement  is  made 

by  his  client  without  his  consent  —  what  must  be  shown  on  an  application  under 
section  M  cf  the  Code  of  Civil  Procedure. 

See  Smith  v.  Acker  Process  Co 170 

Amendment  on  the  trial  as  to  the  date  of  a  contract  stated  in  the  com- 
plaint — motion  to  vcuate  a  judgement  cut  **  taken  against  the  defendant  through 
his  mistake"  etc.-- when  properly  denied. 

See  Carlisle  v.  Barnes.    (No.  2) 583 

Order  for  publication — if  the  judge  hcu  jurisdiction  it  cannot  be  cUtacked 

coUaterally  by  a  purcJiaser  at  a  partition  sale  —  what  is  sufficient  to  give 
jurisdiction. 

See  Kennedy  v.  Lamr 4S9 

App.  Div.— Vol.  OIL        45 
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Taxpayei^B  action^  the  diy  should  be  made  a  party  where  payment  for 

teork  doiie  under  a  contract  with  it  is  enjoined  beeauee  aldermen  are  interested 
in  it. 

See  Eames  v.  Kellar 807 

The  practice  of  trying  together  and  reviewing  upon  a  single  record  a 

number  of  separate  actions  having  different  parties,  discouraged. 

See  TuFFET  v.  Brooklyn  Union  Gas  Co 416 

Stenographer's  minutes  substituted  for  the  judge's  minutes  on  a  motion 

for  a  new  ti-ial  —  they  need  not  be  filed  with  the  order. 

See  SCHLOTT£RER  V.  BROOKLYN  &  N.  Y.  F.  Qo 868 

Effect  of  an  order  directing  "that  the  motion  to  punish  the  judgment 

dAtorfor  contempt  is  granted  unless  **  he  appear,  etc. 

/Sw  Field  «.  White 865 

An  order  upon  which  is  entered  an  interlocutory  judgment  overruling  a 

demurrer  is  in  effect  a  decision. 

iS90  Rankin  V.  Bush 610 

Motion  for  a  retaxation  of  costs  —  it  should  be  heard  on  the  papers  before 

the  clerk. 

See  Crotty  v.  DeDion-Boxjton  Motorettb  Co 465 

^-—  A  tender  without  offer  of  the  money  or  ability  to  produce  it  is  ineffective. 

See  Leask  v.  Dew 589 

EmpUyertf  Liability  Act  —  notice  is  a  condition  precedent  to  an  action 

thereunder. 

See  Grasso  v.  Holbrook,  Cabot  &  Daly  Co 49 

Affidavits  not  considered  on  a  motion  far  judgment  on  a  frivolous 

pleading. 

See  Eene  v.  Hill 870 

-^  As  to  making  a  case  and  exceptions  on  appeal. 
See  Appeal. 

—  In  regard  to  the  review  of  adjudications. 
See  Appeal. 

— —  As  to  allowance  and  recovery  of  easts. 
See  Costs. 

— -  Bdating  to  proceedings  by  mandamus. 
See  Mandamus. 

— -  Relating  to  the  granting  of  new  trials. 
See  New  Trial. 

— »  BekUing  to  pleadings. 
See  Pleading. 

*—  Relating  to  the  trial  of  actions. 
SeeTniAij, 

^—  Application  for  change  of  venue. 
See  Venue. 

PBBSTJMPnON: 

See  Evidence. 

PBINCIPAL  AND  AQiSST-^Beal  estate  broker -- he  earns  his  commisdone 
when  an  enforcible  contract  is  made  for  the  purchase  of  the  real  property.^  1. 
A  broker  who,  under  a  general  contract  of  employment  for  the  sale  of  real 
property,  obtains  a  purchaser  satisfactory  to  his  principal,  with  whom  Uie 
principal  makes  an  enforcible  contract  of  purchase  and  sale,  without  being 
induced  so  to  do  by  any  representation  of  the  broker  as  to  the  ability  of  the 
proposed  purchaser  to  perform  his  contract,  and  without  any  bad  faith  on 
the  part  of  the  broker,  can  recover  his  commissions,  although,  without  any 
fault  on  the  part  of  the  principal,  the  vendee  fails  to  perform  his  contract 
solely  because  of  the  lack  of  sufficient  financial  responsibility  at  the  time  of 
the  making  of  the  contract.    Alt  v.  Dobcher 844 
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2.  When  ?ie  muit  prate  thai  the  propaeed  purehaeer  i$  reepoimble.] 

Semble,  that  the  rule  that  the  broker,  in  order  to  recover  must  show  that  he 
produced  a  customer  not  only  willing,  but  able  to  purchase,  only  applies 
where  no  enfordble  contract  for  the  sale  of  the  real  estate  has  been  maae. 

Such  proof  is  required  not  because  the  broker  contracts  to  guarantee  the 
proposed  purchaser's  responsibility,  but  because  he  must  prove  that  the 
failure  to  make  a  contract  was  the  lault  of  his  principal.    Id. 

3.  EecU  estate  broker — he  is  not  entitled  to  a  commission  where  the  pro- 
posed purchaser  simply  agrees  to  and  does  pay  a  specified  sum  for  an  option.  ]  A 
broker  employed  by  an  owner  of  real  estate  to  execute  a  sale  thereof,  who 
secures  the  execution  of  a  contract  which  obligates  the  vendor  to  sell  the 
premises  in  question  upon  certain  specified  terms,  but  which  does  not  obli- 

fate  the  vendee  to  purchase  the  property,  but  only  to  pay  $200  (which  he 
oes)  for  an  option  to  purchase  the  premises  on  the  terms  stated,  is  not 
entitled,  in  the  event  of  the  refusal  of  the  vendee  to  complete  his  purchase 
to  recover  commissions  from  the  vendor.    Milstein  v.  Doring 849 

Insurance  broker,  obtaining  insurance  for  his  principal  from  an 

apparent  agent  of  an  insurance  company  —  right  of  the  principal,  where  the 
premium  was  paid  by  him  to  the  broker  and  by  the  latter  to  the  alleged 
'agent,  but  was  not  paid  by  the  latter  to  the  insurance  company,  to  recover 
against  the  broker  —  the  broker  must  exercise  ordinary  care  and  prudence 

and  good  faith.    Marriak  v.  Bobbins 214 

See  Insurance. 

Ratification  of  an  unauthorized  sale  of  property  of  a  corporation  bjr 

its  president  —  the  application  of  the  proceeds  to  the  payment  of  its  debts  is 

not.    Giebler  Mfo.  Co.  v.  Kranbnberg 471 

See  Corporation. 

Injury  through  the  negligence  of  an  agent  or  employee. 

See  Negligence. 

PBINCIPAL  AND  SXTSETY  —  Contract  of  guaranty. 
See  Contract. 

PBivJXiBQE —  Granted  by  a  munidpai  corporation. 
See  Municipal  Corporation. 

PROOEDXTSE : 

See  Practice. 

PB00E8S—  Order  for  publication  —  if  the  judffe  has  jurisdiction  it  cannot 
be  attacked  collaterally  by  a  purchaser  at  a  partition  sale  —  what  is  sufficient 

to  give  jurisdiction.    Kennedy  v.  Lamb 429 

See  Partition. 

Abuse  of. 

See  Abuse  of  Process. 

PS0MZ8S0RT  NOTE : 

See  Bills  and  Notes. 

PBOOF: 

See  Evidence. 

PSOPE&TY  —  Personal. 

See  Personal  Property. 

Real. 

See  Real  Property. 

PUBLIC  STEBET: 

See  Municipal  Corporation. 

PT7BLZC  ATION  —  Sennet  of  j^ocess  by. 
See  Process. 

FUNISHEmNT  —  For  a  contempt. 
See  Contempt. 
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FUB0HA8X  ^  CfpenoncU  property. 

iXUAXBY  —  Right  to  operate  it  under  a  JUghway, 
6u  Highway. 

AAILnrGS  —  On  etcUrcaaee  in  teneinent  houses  -^  tohen  the  absence  ef,  is  not 
the  cause  of  an  accident. 

ate  KEOLiesKCE. 

PAOB. 

RAILBOAD  —  Street  railroad  company  —  refusai  of,  to  issue  tranrfers  —  the 
pencUty  is  not  cumulative.]  Section  104  of  the  Railroad  Law,  impoaing  a  pen- 
alty of  fifty  dollars  upon  a  corporation  operating  a  street  railway  in  the  city 
of  New  York,  wliich  refuses  to  transfer  a  passenger  from  one  of  its  connect- 
insr  lines  to  another  of  such  lines  does  not  authorize  the  recovery  in  one 
action  of  cumulative  penalties  for  each  refusal  to  compl)r  with  the  require- 
ments of  the  statute,  but  limits  the  right  of  recovery  in  each  action  to  a 
single  penalty.    McLean  t>.  Ikterukban  Street  R.  Co.    (No.  2) 18 

A  common  carrier  may  not  set  up  its  own  ownership  as  a  defense  to 

ftn  action  for  ^oods  —  it  is  competent  on  the  question  of  damages  —  a  bailee 
cannot  plead  jns  tertii  —  exceptions  to  this  rule. 

Valentine  «.  Lono  Island  R.  R.  Co " 419 

See  Bailment. 

Liability  of  for  a  violation  of  t?te  Labor  Law. 

See  Negligenck. 

— —  J/yt/rvon. 

See  Negligence. 

BATIFICATION  —  Of  a  contract  between  attorney  and  client — what 
constitutes. 

See  Attorney  and  Client. 

—  Of  a  sale  by  the  president  of  a  manufacturing  corporation. 

See  Corporation. 

—  Of  ads  of  agents. 

See  Principal  and  Agent.   . 

BEAL  ESTATE  BBOKEB : 

See  Principal  and  Agent. 

SEAL  FSOPE&TY  —  Subrogation  of  executors  to  the  rights  of  a  mortgaoee  in 
a  mortgage,  giten  by  tite  grantor  of  their  testator,  and  paid  by  them  —  rights  ef 
judgment  creditors  of  the  mortgagor  whose  conveyance  to  the  testator  has  been 
adjudged  to  be  bad  as  against  n-editors  of  Vie  mortgagor 

^  Lilianthal  f>.  Leaser 500 

— -  Charge  upon  land  devised  to  a  son  of  debts  due  from  such  son  to  the  testa- 
tor— ejfect  of  tJie  refusal  of  t?ie  son  to  take  under  the  devise  in  consequence  of 
which  a  part  interest  in  such  Utnds  passes  by  descent  to  his  children. 

See  Youngs  v.  Youngs 444 

An  innirjiment  extending  the  titne  of  payment  of  a  mortgage  and  reduc- 
ing the  interest  payable  thereunder  is  covered  by  tfie  Recording  Act —  recital  of  a 
c-ousideration  in  the  assignment  of  a  mortgage. 

See  Weideman  v.  Zielinska 163 

Surrender  by  a  bank  of  an  ordtrfor  t  fie  payment  of  money  to  the  indorser 

thfiTof  in  return  Jor  a  mortgage  executed  by  sitch  indorser — such  mortgage  has 
priority  over  a  mortgage  given  before  but  recorded  after  it. 

See  Douglas  v.  Miller 94 

-^ —  Specific  performance  —  the  title  to  a  lot  encroached  upon  by  buildings  **» 
an  ad  joining  lot  is  unmarketable  —  a  deposit  andeo<s  sfiould  not  be  adjudged  to 
be  a  lien  on  the  lot  —  effect  of  on  encroachtneni  on  the  street. 

/6;m  Klim  t.  Sachb 44 
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BBAL  TBJOiPEKTY  —  Continued.  paqa 

Change  of  wnue  ~  an  action  to  compel  contribution  towards  the  expense 

of  a  real  estate  venture  is  not  an  action  **  to  recover,**  etc.,  **  recU  property" 
mikin  tectiou  982  of  the  Code  of  Civil  Procedure, 

Bee  Barnes  v.  Bahnhakt 424 

Specific  performance — a  judgment  that  a  deed  be  rtformed  eoae  to  con- 
vey a  title  in  fee  simple  is  not  effective  as  against  persons  unborn  and  living 
persons  not  made  parties  to  tJie  action  —  what  is  a  marketable  tide. 

See  Downey  v,  Skib 817 

Corporate  mortgage  covering  in  addition  to  personal  property  a  leasehold 

interest  in  real  estate  for  a  term,  of  ten  years  —  it  need  not  be  filed  as  a  chattel 
mortgage  —  *  *  real  property  "  defined. 

See  Westchester  T.  Co.  v.  Hobbt  Bottling  Co 464 

Fbrcible  entry  and  detainer—  the  forcible  removal  of  one  privileged  to 

maintain  a  r^eshment  stand  near  a  public  building  is  not  toithin  the  purview 
of  the  statute. 

See  Bechsr  v.  Citt  of  New  York 269 

Evidence  on  an  issue  as  to  a  boundai^y  line  —  t?ie  plaintiff's  grantor  may 

testifif  that,  w/ien  he  purchased,  his  grantor  pointed  out  the  extent  of  his  occupancy. 

^  Dibble  t>.  Cole 229 

Highway — right  of  an  abutting  owner,  owning  the  fee  thereof,  to  guany 

stone  under  the  surface  of  the  road  —  under  what  conditions  it  may  be  done. 

See  Town  of  Clarendon  v.  Medina  Quarry  Co 217 

Proof  establishing  that  land  under  the  waters  of  Jamaica  bay  had  been 

claimed  for  one  hundred  years  by  the  town  of  Flatlands. 

See  Denton  v.  Bennett 454 

An  adopted  child,  hdd  not  to  take  under  a  wiU  giving  property  to  her 

father  and  in  case  of  his  death  to  his  cfnldren. 

See  Matter  of  Hopkins 458 

Presumption  from  the  recording  of  a  deed — testimony  of  interested 

parties  in  contradiction  thereof  presents  a  question  for  the  jury. 

See  RosENSTEiN  v.  Traders'  Insurance  Co 147 

Dower  in. 

See  Dower. 

Lease  of. 

See  Landlord  and  Tenant. 

Jjien  on. 

See  Lien. 

Paitition  of. 

See  Partition. 

Action  by  a  real  estate  broker  to  recover  commissions. 

See  Principal  and  Agent. 

Assessment  for  the  purposes  of  taxation. 

See  Tax. 

BBOOBD — Surrender  by  a  bank  of  an  order  for  the  payment  of  money  to 
the  indorser  thereof,  in  return  for  a  mortgage  executed  bv  such  indorser  — 
such  mortgage   has  priority  over  a  mortgage  given  before  but  recorded 

after  it.    Douglas  v.  Miller 94 

See  Mortgage. 

An  instrument  extending  the  time  of  payment  of  a  mortgage  and 

reducing  the  interest  payable  thereunder  is  covered  by  the  Recording  Act. 

Weideman  v.  Zielinska 168 

See  Mortgage. 

Presumption  from  the  recording  of  a  deed  —  testimony  of  interested 

parties  in  contradiction  thereof  presents  a  question  for  the  jury. 

ROSBNBTEIN  V.  TRADERS*  INSURANCE  Co 147 

See  Insurance. 

On  appeal. 

jSm  Appeal. 
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BEDEMFTION  ^  Qf  land  from  idles  far  taxa. 
See  Tax. 

PAOB. 

BEFERENCOI— Motion  for  a  new  trial  granted  because  of  the  falsity  of 
the  testimony  of  one  of  the  plaintiffs  witnesses  —  the  plaintiff  should  not  be 
charged  with  the  costs  of  the  motion,  and  of  a  reference  ordered  on  the 
motion,  but  such  costs  should  be  made  to  abide  the  event. 

Chapman  v.  Delaware,  L.  &  W.  K.  R.  Ck) 176 

See  New  Trial. 

Motion  to  compel  an  attorney  to  prosecute  the  action  diligently  or  to 

stipulate  that  another  attorney  be  appointed — in  the  order  deciding  the 
motion  a  referee  should  not  be  appointed  to  fix  the  attorney's  compensation. 

LUIKERT  V.  LUTKERT 58 

See  Attorney  and  Client. 

BEFOBMATION  —  Cf  deeds. 
SeeDEES}. 

BJEOISTRATION  —  €f  inetruments. 
See  Record. 

BELEASE  —  Wlisn  effective  to  discharge  an  obligation  for  money  loaned  to 
enable  t?ie  borrower  to  buy  a  stock  exchange  seat  —  the  fact  that  the  release  foas 
given  pursuant  to  a  custom  of  the  New  Fork  Stock  mcchange  does  not  impair 
its  efficiency —  an  entry  in  firm  books,  thereafter  made  by  one  partner,  of  his 
obligation  for  such  money  to  his  copartner  is  of  no  effect,]  In  an  action  brought 
to  obtain  an  accountinc;  of  the  assets  of  a  partnership,  composed  of  the  plain- 
tiff's testator  and  the  defendant,  it  appeared  that  the  books  of  the  partner- 
ship contained  an  item  in  the  defendant's  handwriting  charging  him  with  tiie 
cost  of  a  seat  in  the  New  York  Stock  Exchange,  the  amount  of  which  cost 
was  apparently  due  to  the  plaintiff's  testator  from  the  defendant.  The 
defendant  produced  an  instrument  executed  two  weeks  prior  to  the  date  of 
the  item  contained  in  the  books,  by  which  the  testator  released  and  dis- 
charged the  defendant  from  all  demands  in  law  and  in  equity  which  he  had 
against  the  defendant,  ''and  more  particularly  by  reason  of  an  advance  of 
the  sum  of  $29,000  made  to  the  said  Albert  K.  Chapin  (the  defendant) 
to  enable  him  to  purchase  a  membership  in  the  New  York  Stock  Exchange." 
The  release  was  produced  from  the  records  of  the  New  York  Stock  Exchange, 
but  it  did  not  appear  whether  it  had  been  delivered  there  by  the  plain tilrB 
testator  or  the  defendant.  The  secretary  of  the  New  York  Stock  Exchange 
testified  that  if  the  money  for  the  purchase  of  a  seat  in  the  exchange  had  been 
advanced  or  given  to  the  applicant  the  latter  was  required  to  furnish  a  release 
for  the  amount  of  money  so  given  or  advanced. 

Hdd,  that  the  release  was  effective  to  discharge  the  defendant  from  all 
liability  to  the  plaintiff's  testator  for  the  amount  advanced  for  the  purchase 
of  the  seat  in  the  stock  exchange,  whether  such  money  was  advanced  by  the 
testator  individually  or  out  of  the  partnership  funds; 

That  the  fact  that,  after  the  execution  of  the  release,  the  defendant  made 
an  entry  in  the  books  of  the  partnership  charging  himself  with  the  amount 
of  such  advance,  did  not  create  a  liability  on  his  part  to  the  plaintiff's  testator 
or  to  the  partnership; 

That  the  fact  that  the  release  was  given  pursuant  to  a  custom  of  the 
stock  exchange  requiring  it  did  not  prevent  full  force  and  effect  being  given 
to  such  release.    Sterling  v,  Chapin ^ •  580 

BEPRE8ENTATI0N  —  FraudulenUy  made. 
See  False  Representation. 

BEFODIATION  —  Of  a  contract. 
See  Contract. 

BESGISSION  —  Cf  contracU. 
See  Contract. 

BEVOOATION  ^  Cf  a  privilege  granted  by  a  municipality 
See  Municipal  Corporation. 
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PAOB. 

BEWABD  —  Offered  far  the  arreit  cr  irtfomuUian  leading  to  the  arreet  of  a 
eriminal  —  what  entitlee  a  party  thereto, 

^  Atwood  9.  Armstrong 601 

BIPABIAK  KiaHT  — Negligence  — liability  of  a  city  discharging  ito 
sewage  into  a  stream  for  its  neglect  to  prevent  injury  from  its  overflow  — 
the  act  of  Qod  in  producing  the  freshet  does  not  relieve  the  city  from  its  lia- 
bility —  nor  does  the  extraordinary  character  of  the  freshet  —  nor  does  the 
legislative  authority  to  discharge  its  sewage  into  the  stream  — nor  is  it 
relieved  on  the  principle  that  the  matter  rested  in  the  discretion  of  its  officers. 

O'DONNBLL  V.  CrTT  OF  SYRACUSE 80 

See  Nboliobncb. 

Proof  establishing  that  land  under  the  waters  of  Jamaica  bay  had 

been  claimed  for  one  hundred  years  by  the  town  of  Flatlands. 

Dbnton  v.  BBNiin&TT , 454 

See  EviDBNCB. 

BI8X — Aesumption  of 
See  Nboliobncb. 

BIVEBBAKK: 

See  Riparian  Right. 

BOAB: 

See  Highway. 

B00HB8TEB  —  Condemnation  of  land  for  a  park  in  the  city  qf  Boeheeter — 
a  park  tea  **  public  place**  icilhin  the  repealing  dauee  of  the  Condemnation 
Law  —  the  Condemnation  Law  ie  inapplicaUe — a  provision  that  the  eoet  of  the 
land  taken  shall  not  exceed  a  certain  sum  is  not  uneonstitutional — what  notice 
to  owners  is  sufficient — what  defection  is  not  awUkMe  for  the  first  time  in 
opposition  to  a  motion  to  confirm  the  commissioner^  report. 

See  Mattbr  of  City  of  Rochbstbr  (Rb  McLean) 181 

BULE: 

[See  table  of  Rules  cited,  ante,  in  this  volume.] 

SALE  —  Duty  of  one  buying  property  from  a  trustee  to  ascertain  his  powers,'] 
1.  A  person  purchasing  trust  securities  from  a  trustee  is  bound  to  look  into 
the  instrument  creating  the  trust  for  the  purpose  of  ascertaining  the  power 
of  the  trustee.    Ludington  v.  Mercantile  National  Bank 251 

•2.  Action  in  tort  for  a  breach  of  warranty  of  goods,']    An  action  upon 

the  case  in  tort  will  lie  for  the  breach  of  a  warranty  of  merchandise. 

MacDonald  v.  Winchester  R  Arms  Co 875 

Ratification  of  an  unauthorized  sale  of  property  of  a  corporation  bv 

its  president  ^  the  application  of  the  proceeds  to  the  payment  of  its  debts  is 

not.    GiEBLER  Mfg.  Co.  o.  Ebanbnbebo 471 

See  Corparation. 

Cf  property  under  a  judgment. 

See  Judicial  Sale. 

In  partition,  effect  of 

See  Partitxon. 

Cf  land  for  tasm, 

SeeTAX. 

Cf  real  property. 

See  Vendor  and  Pubohasbb. 

80A7F0U>  ^  If^ry  on. 
See  Nbguobncb. 

8E&VANT : 

See  Mastbr  and  Sbbyant. 

8B&VZCB  —  Cf  process  by  publication . 
/SwPbogbsb. 
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PAOB. 

SESSION  LAWS  — 1868,  chap.  lU— It  does  not  eonatittUe  a  legislative  die- 
aiftrmance  of  tfie  claim  of  the  town  of  FkUlande  to  the  otonerehip  and  control  of 
F'latlande  or  Jamaica  bay  under  its  colonial  patents, 

8ce  Dekton  u.  Bbnnktt 454 

1874,  cfiap.  446,  tit.  1,  §  14  — A  resident  of  one  county  committed  to  an 

asylum  for  insane  criminals  for  an  offens&  committed  in  another  county — the 
latter  county  cannot  recover  from  the  former  the  expense  of  his  support  —  effect 
of  payments  having  been  made  —  vested  rights  under  a  statute — presumption  as 
to  its  being  a  town  rather  t/ian  a  county  Marge. 

See  County  of  Jeffsrson  v.  County  of  Oswego 2SS^ 

1880,  chap.  164  —  A  resident  of  one  county  committed  to  an  asylum  for 

insame  criminals  for  an  offense  committed  in  another  county  —  the  latter  county 
cannot  recover  from  the  former  the  expense  of  his  support  —  eflect  of  payments 
having  been  made —  vested  rights  under  a  statute  — presumption  as  to  its  being 
a  town  rather  than  a  county  charge. 

See  County  of  Jefferson  v.  County  of  Oswboo 2S^ 

1888,  chap.  114 — Ahsessment  for  taxation — it  should  not  include  in  one 

assessment  several  parcels  of  land  belonging  to  different  owners — the  land 
assessed  should  be  described  by  stating  its  amount  or  by  rtference  to  a  map  or  by 
other  description  adeqwUe  to  point  it  out. 

See  Gehrhardt  v.  Schwartz 889 

1885,  chap.  168 — Assessment  for  taxation  —  it  should  not  include  in  one 

assessment  several  parcels  of  land  belonging  to  different  owners — the  land 
assessed  should  be  described  by  stating  its  amount  or  by  rtference  to  a  map  or  by 
other  description  adequate  to  point  it  out. 

See  Gehrhardt  v.  Schwartz 889 

1888,  chap.  198,  §  4  —  Condemnation  of  land  for  a  park  in  the  dty  of 

Bochester  —  a  park  isa  ^*  public  place  "  within  tfte  repealing  clause  cf  the  Con- 
demnation Law  —  the  Condemnation  Law  is  inapplicable  —  a  provision  that 
the  cost  of  the  land  taken  sfiall  not  exceed  a  certain  sum  is  not  uneonstitutumal 
—  what  notice  to  ovmers  is  sufficient  —  what  oMection  is  not  available  for  the 
first  time  in  opposition  to  a  motion  to  confirm  the  commissioner/^  report. 

See  Matter  of  City  of  Rochester  (In  re  McLean) 181 

1890.  chap.  568,  §  90  — Highway  less  than  three  rods  in  width— when 

t7ie  approval  oftM  County  Court  and  of  the  Appellate  Division  is  necessary. 

See  Matter  of  Adolfh 871 

1890,  chap.  569,  g§  37,  89  —  Village  election  — canvass  cf  votes  as  to  its 

incorporation — proper  method  of  dealing  with  marked  ballots,  ballots  folded 
together  and  surplus  ballots. 

See  Matterof  Village  of  Webster 20d 

1892,  chap.  801  —  T(txpayer*s  action  —  proof  tf  fraud,  etc.,  essential  to 

its  maintenance  —  section  59  of  the  New  York  charter  does  not  authoriee  such  an 
action  without  proof  of  fraud  or  bad  faith  —  the  statute  was  not  intended  topnh 
tect  againU  bad  judgment  —  nor  against  acts  within  an  offket's  jurisdiction — 
*' waste**  and  **  injury"  dtfir^ed  —  what  statement  as  to  proposed  illegal  audits 
constitutes  merely  a  conclusion — evidential  facts  must  be  alleged  —  averments  as 
to  the  price  paid  for  gas  in  other  places — what  constitutes  ball  faith. 

See  Hearst  v.  McClellan 386 

1892,  c^tap.  488,  §§  197,  198  —  Proof  establishing  that  land  under  the 

waters  of  Jamaica  bay  had  been  claimed  for  one  hundred  years  by  the  town  of 
Flatlands. 

See  Denton  v.  Bennett 454 


2,  chap.  687,  §15  —  A  mechanic s  lien  may  be  filed  by  a  foreign  cor- 
poration—  whal  is  not  **  doing  business"  in  the  State  of  New  York  —  it  is  an 
affirmative  defense — proof  as  to  t?ie  place  where  a  contract  is  made. 

See  New  York  Terra-Cotta  Co.  v.  Williams 1 

1892,  chap.  688,  §  30—  Corporation— failure  of  to  file  an  annual 

report  —  what  is  not  doing  business  **  without  the  United  SteUes." 

See  West  v.  Grosvenor 366 
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BB8SI0N  ULWS-^  Continued,  paqb. 

1892,  chap.  689,  §86  —  ApprawU  of  stock  in  a  hank  which  it  is  ptoposed 

to  merge  in  another  bank  —  the  actual,  not  the  mefe  record,  owner  of  the  etock 
muMt  inatitutet  the  proceeding  therefor. 

See  Matter  of  Rogers 466 

1898,  cAap.  d88—  Proaenttion  for  the  tale  of  adulterated  milk --it 

maybe  instituted  by  an  inspector  of  a  city  health  board — the  test  of  a  herd 
sample  may  not  be  put  in  evidence  —  legislative  power  to  define  ** adulteration** 
and  to  impose  a  civil  as  weU  as  a  criminal  liability  therefor. 

See  People  v,  Beahan 151 

1893,  chap,  661,  §  20— Section-^  cftlie  Public  Health  Law,  directing 

the  county  judge  to  fill  a  vacancy  which  has  continued  thirty  days  in  a  city  board 
of  health,  is  unconstitutional. 

See  People  ex  rbl.  Bush  v,  Houghton 209 

1893,  chap.  661,  §  21  —  Local  board  of  health — limitations  upon  its 

power  to  appoint  an  attorney  —  duty  of  the  corporation  counsel  to  represent  it. 

See  Retkoldb  v.  village  of  Ossining.  * 298 

1895,  c?iap.  882  —  Appraisal  of  stock  in  a  bank  which  it  is  proposed  to 

merge  in  another  bank  —  the  actual,  not  the  m>ere  record,  owner  of  the  st(ck  must 
institute  the  proceeding  thertfor. 

See  Matter  of  Rogers 466 

1895,  chap,   Z^^— Proof  establishing  that  land  under  the  watere  of 

Jamaica  bay  had  been  claimed  for  one  hundred  years  by  the  4own  of  Flatlands. 

See  Denton  v,  Bennett 454 

1895,  c/iap.  508  —  Highway  less  than  three  rods  in  width — when  the 

approval  of  t?ie  County  Court  and  of  t/ie  Appellate  Division  is  necessctry, 

i&s0  Matter  OF  Adolph 371 

1895,  chap.  974  —  Proof  establishing  that  land  under  the  waters  of 

Jamaica  bay  had  been  claimed  for  one  Jiundred  years  by  the  town  of  Flatlands, 

See  Denton  v,  Bennett 454 

1895,  chap.  1042  —  Action  against  an  innkeeper  on  his  common-law,  not 

his  statutory ,  liability. 

See  Cornell  v,  Huber 293 

1896,  chap.  545  —  A  resident  of  one  county  committed  to  an  asylum  for 

insane  criminals  for  an  offense  committed  in  another  county —  the  latter  county 
cannot  recover  fivm  the  former  the  expense  of  his  support — effect  of  payments 
haning  been  made — vested  rights  under  a  statute — presumption  as  to  its  being  a 
town  rather  than  a  county  charge,  * 

See  County  of  Jefferson  v.  County  of  Oswego 232 

1896,  chap,  547,  §  240  --An  instrument  extending  the  time  of  payment 

of  a  mortgage  and  reducing  the  interest  payable  thereunder  is  covered  by  the 
Juecording  Act — recital  of  a  consideration  in  the  assignment  of  a  mortgage. 

See  Weidebcan  v,  Zielinbka.   168 

1896,  chap.  547,  S  240  —  A  corporate  mortgage  covering  in  addition  to 

personal  property  a  leasehold  interest  in  real  estate  for  a  term  of  ten  years  — 
,it  need  not  be  filed  as  a  chattel  mortgage  —  **real  property  **  denied. 

See  Westchester  T.  Co.  v.  Hobby  Bottling  Co 464 

1896,  chap,  653  —  Proof  establishing  that  land  under  the  waters  of 

Jamaica  bay  had  been  claimed  for  one  hundred  years  by  the  town  of  Flatlands, 

iSstf  Denton  o.  Bennett 454 

- —  1896,  chap,  908,  |§  150,  151  —  Duty  of  a  county  treasurer  to  sell  for 
unpaid  taxes  — when  enforced  by  mandamus — what  is  an  unreasonable  delay  — 
land  purchased  by  the  county  but  still  subject  to  redemption  sfwuld  be  sold. 

See  People  ex  rel.  Carman  v,  Lewis 408 

1896,  chap.  909,  §  110,  suhd,  1  —  Village  election  — canvass  of  votes  as  to 

its  incorporation  —  proper  method  of  dealing  with  marked  ballots,  ballots  folded 
together  and  surplfis  ballots. 

See  Matter  of  Village  of  Webster. 202 

1897,  chap.  378,  §  537  —  Removal  of  a  member  of  the  uniformed  force  of 

the  New  Fork  street  cleaning  department — what  notice  does  not  indicate  that 
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the  employee's  position  was  abolished  and  his  services  no  longer  required — recory- 
ery  qfpay  during  t?ie  period  ofrematal  in  the  reinstatement  proceedings. 

See  PsoPLB  EX  rbl.  Guthbil  v.  Woodbury 462 

1897,  c^iap.  884 —  Corporation  —failure  qf,  to  file  an  annual  report  — 

tohat  is  not  doing  business  **  without  the  united  States.'* 

See  West  c.  Grosvenor » . . .  266 

1897,  chap.  414.  §  11  —  Village  election — cantass  of  votes  as  to  its  incor- 
poration — proper  method  of  dealing  with  marked  ballots,  ballots  folded  together 
and  surplus  baUots. 

See  Matter  op  ViiiLAGB  op  Webster 202 

1897,  chap.  415,  §  7  —  Negligence  —  injury  to  an  engineer  from  a  col- 
lision with  a  train,  the  crew  of  which  has  worked  **for  more  than  twenty  four 
consecutive  hours"  in  vioUUion  of  the  Labor  Law. 

SeeV^ix&v.  N.  Y.  Central  &  H.  R  R.  R.  Co , 71 

1897,  cKap.  416,  §  18  —  Negligence — a  platform  used  for  the  mixing  of 

concrete  in  a  building  under  construction  is  a  scaffold —  ir\fury  to  a  carpenter 
engaged  in  other  work  who  goes  upon  it  —  liability  of  the  master. 

See  SwBNSOK  v.  Wilson  &  Baillie  NlVQ.  Co 477 

1897,  chap.  418,  §  8  —  A  mechanic's  lien  may  be  fled  by  a  foreign  cor- 
poration—  what  is  not  **  doing  business  "  in  the  State  of  New  Fork  —  it  is  an 
affirmative  defense. 

See  New  York  Terra-Cotta  Co.  v.  Williams 1 

1897,  chap.  418,  §§  12,  15  —  Mechanic's  lien  on  money  due  by  a  village 

to  a  contractor  —  wlien  notice  is  properly  fled  with  tlie  chairman  of  the  commit- 
tee on  roads  qf  the  board  of  village  trustees  —  it  need  not  be  verifled  —  ^ect  of 
the  contractor's  abandonment  of  the  work  —  orders  given  by  contractors  for  pub- 
lic improvements  must  be  filed  — the  pavmcTit  of  an  order  of  the  contractor, 
invalid,  because  not  filed,  not  credited  to  the  village  as  againsi  lienors  —  the  vil- 
lage is  not  obliged  to  pay  costs  in  excess  of  the  amount  due  to  the  contractor. 

See  Rockland  Lake  Co.  v.  Port  Chester 860 

1897,  chap.  418,  §  91  —  Corporate  mortgage  covering  in  addition  to  per- 
sonal property  a  leasehold  interest  in  real  estate  for  a  term  of  ten  years  —  it 
need  not  be  filed  as  a  chattel  mortgage —  *'real  property"  d^ned. 

See  WESTCHESTER  T.  Co.  v.  Hobbt  Bottling  Co 464 

1897,  chap.  481  — Village  election — canvass  of  votes  as  to  its  incorpora- 
tion — proper  method  of  dealing  with  marked  ballots,  ballots  folded  together  and 
surplus  ballots. 

See  Matter  op  Village  op  Webster 202 

1897,  chap.  612,  §  208  —  Promissory  note  —  what  writing  is  sufficient  as 

a  renunciation  of  the  right  to  enforce  it  —  a  tefider  without  offer  of  the  money 
or  ability  to  produce  it  u  ineffective. 

See  Leask  v.  Dew 529 

1898,  chap.  182,  §  148  —  Condemnation  of  rights  in  an  alley  with  a 

view  to  its  discontinuance  —  an  order  overruling  preliminary  jurisdictional 
olpectionsis  appealable — what  allegations  of  a  petition  are  sufficient — affec- 
tions relating  to  curable  defects  of  minor  import,  now  taken. 

See  Matter  op  Citt  op  Rochester  (In  re  Neun) 99 

1898,  chap.   182,  |  461  —  What  presentation  of  a  claim  is  suffkierU 

under  section  461  of  the  charter  of  cities  of  the  second  doss. 

See  O'DoNNELL  v.  Citt  op  Stracuse 80 

1898,  chap,  885  —  Village  election — canvass  of  votes  as  to  its  incorpora- 
tion--proper  method  of  dealing  with  marked  ballots,  ballots  folded  together  and 
surplus  ballots. 

See  Matter  op  Village  op  Webster 202 

1898,  chap.  458  —  Procf  establishing  that  land  under  the  waters  of 

Jamaica  bay  had  been  claimed  for  one  hundred  years  by  the  town  ef  FlaUands. 

iSM  Denton  V.  Bennett 454 
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1808,  chap,  557 — Prosecution  for  the  iole  of  adulterate  milk — it  may  be 

instituted  by  an  inspector  of  a  city  Jiealth  board — the  test  of  a  herd  sample  may 
not  be  put  in  emdenee — leffislative  power  to  define  **  aduUeration  "  and  to  impose 
a  ciml  as  well  as  a  erimiruU  liability  thertfor. 

See  People  v.  Bbaman 151 

1899,  chap,  168  —  Village  election — canvass  of  votes  <w  to  its  incorpora' 

Hon — proper  method  of  dealing  with  marked  boUlots,  ballots  folded  together  and 
surplus  ballots. 

See  Matter  of  Yillaob  op  Webster , 202 

1901,  cTiap.  334,  §|  36.  41  —  Tenement  House  Act  — injury  to  one  slip- 
ping on  a  wet  place  and  falling  down  steps  leading  from  a  bake  store  into  a  bake 
shop  below — absence  of  banisters  and  railings,  whin  not  the  cause  of  the  accident 

—  quaere,  whether  required  on  such  steps. 

See  EuHNBN  v.  White 86 

1901,  cTiap.  466 —  Removal  of  a  member  of  the  uniformed  force  of  the 

Ifew  Fork  street  cleaning  department  —  what  notice  does  not  indicate  that  the 
employee*s  position  was  abolished  and  his  services  no  longer  required — recovery 
of  pay  duringthe  period  of  removal  in  the  reinstatement  proceedings. 

See  People  ex  rel.  Gutheil  v,  Woodbury 462 

1901,  chap.  466,  §  59 —  Taxpayer's  action — proof  of  fraud,  etc.,  essen- 
tial to  its  maintenance — section  tilQ  of  the  New  York  charter  does  not  authorize 
such  an  action  without  proof  of  fraud  or  bad  faith  —  the  statute-was  not  intended 
to  protect  against  bad  judgment  —  nor  aaainst  acts  within  an  officer^ s  jurisdiction 
— ' '  waste  "  and  "  injury  "  defined — what  statement  as  to  proposed  illegal  audits 
constitutes  merely  a  conclusion — evidential  facts  must  be  alleged — averments  as 
to  the  price  paid  for  gas  in  other  places  —  what  constitutes  bad  faith. 

See  Hearst  v.  McClbllan 336 

1901,  chap.  466,  §§  149,  2^1— Demand  on  the  dty  of  New  York,  before 

action  on  a  daim  against  it — a  compliance  with  section  149  cfthe  city  charter 
is  not  sufficient  as  a  demand  under  section  261  thereof 

See  Ruprecht  v.  City  op  New  York 309 

1902,  chap.  37  —  Mechanic* s  lien  on  money  due  by  a  village  to  a  contractor 

—  when  noticeis  properly  filed  with  the  cJiairman  of  the  committee  on  roads  of 
t/is  board  ofvillaae  trustees  —  it  need  not  be  verified —  effect  of  the  contractor's 
abandonment  oftfie  work  —  orders  given  by  eojitractors  for  pMic  improvements 
must  be  filed  —  the  payment  of  an  order  of  the  contractor,  invalid  because  not 
filed,  not  credited  to  the  village  as  against  lienors — the  village  is  not  obliged  to 
pay  costs  in  excess  of  the  amount  due  to  the  eontrctctor. 

See  RocKLAKD  Lake  Co.  v.  Port  Chester 360 

1902,  chap.  580.  §§  230,  254,  257  —-4  Municipal  Court  may  vacaU  its 

own  void  judgment  —^the  order  is  appealable  —  the  appellate  court  is  concluded  by 
the  return — it  cannot  consider  statements  in  contravention  thereof  in  the  brief 
of  counsel. 

See  Stern  v.  Fleck 272 

1902,  chap.  600 — Negligence — deaih,  from  stepping  upon  a  drfeetive 

cleat  and  falling  from  a  gangway,  of  one  whose  duty  it  was  to  replace  the  defec- 
tive clecU  —  the  absence  of  handrails  does  not  justifif  a  charge  of  negligence — 
assumption  of  risk. 

See  Baker  v.  Empire  Wire  Co 125 

1902,  chap,  600,  §  1,  subd.  2— Negligence— ir^ury  from  the  act  of  a 

foreman  in  directing  an  employee  to  use  a  cloth-cutting  machine  upon  a  table 
not  suited  to  its  use — in  so  doing  the  foreman  acts,  at  common  law,  as  a  fellow- 
servant  —  the  master  is  liable  under  the  Employers*  Liability  Act  —  an  objec- 
tion that  the  complaint  did  not  bring  the  case  within  that  act  cannot  be  first 
raised  on  dppeal. 

See  Braunberg  v,  Solomon 880 

1902,  chap.  600,  §  2— Employers*  Liability  Act  — notice  is  a  condition 

precedent  to  an  action  thereunder— the  word  **  maintained  **  synonymous  with 

See  Grasso  v.  Holbrook,  Cabot  &  Dalt  Co 49 
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1902.  chap.  800,  §  8  ~  Nefj^iffenee  --^failure  cf  an  mnplfoyee,  injured  while 

%mng  a  machine,  to  notify  the  euperintendent  cf  defeeU  therein — a  hoj/e  offe  and 
appearance  should  be  eomidered  on  the  qucetion  of  eontriinUory  negligence, 

iSM  Kbatino  V.  Coon 113 

1908,  diap,  864,  §1  —  Condemnation  of  land  for  a  park  in  the  city  of 

Boehetter  —  a  park  ie  a  **  public  place  "  mthtn  the  repealing  dauee  cf  the  Con- 
demnation Law  —  the  Condemnation  Law  ie  inapplieable — a  provieion  that  the 
coet  of  the  land  taken  ehall  not  exceed  a  certain  sum  ie  not  uficonatitutional — 
w?iat  notice  to  owners  ie  euffident — what  olffeetion  ie  not  available  for  ^  firtt 
time  in  oppoeition  to  a  motion  to  confirm  the  commieeionere*  report, 

Ac  Matter  of  Citt  of  Rochbster  (In  Re  McLean) 181 

1908,  chap.  9SS  — Section  20  of  the  Public  HeaUh  Law,  directing  the 

county  Judge  to  fill  a  vacancy  which  hoe  continued  thirty  days  in  a  dty  board  cf 
hecUth,  ie  uneonetitutional. 

See  Pbofle  ex  rel.  Bush  v.  Houghton 209 

1908,  chap,  610  —  Change  of  grade  in  highways — tlie  provieione  cf  chap- 
ter 610  of  the  Lowe  of  1908 /cr  compenecUion  to  abutting  owners  are  not  uncon- 
stitutional—  the  made  of  ascertaining  damagee  is  proper — the  act  appliee  to 
highways  within  the  corporate  limits  of  a  village. 

See  Hatter  of  Borup 262 

1908,  chap,  625,  g  8  —  Negligence  —  injury  from  a  wagon  being  over- 
turned by  a  horse  frightened  by  an  automobile  —  care  exerdeed  by  the  plaintiff 
riding  in  the  wagon  —  d\Uy  of  the  driver  of  an  automobile  on  a  highway. 

See  MuRFHT  v.  Wait 121 

1904,  chap,  fUn -^  Trading  stamps --chapter  657  of  the  Laws  of  1904 

requiring  that  tney  be  redeemed  in  monty  ie  uneonetitutional — quiere  as  to  its 
validity,  as  applied  to  goods  in  a  merchant*  s  possession  when  it  was  passed. 

See  People  ex  rejl.  Appel  v,  Zimmerman 103 

[See  table  of  Session  Laws  cited,  ante,  in  this  Tolume.] 

8BT-OFF  —  Tender  of  an  amount  conceded  to  be  due  by  a  defendant  and  its 
payment  into  court — on  the  granting  of  leave  to  the  defendant  to  amend 
his  answer  setting  up  a  counterclaim  the  amount  deposited  may  be  with- 
drawn.   Mann  «.  Sprout 60 

See  Contract. 

Plea  of  title  in  a  Justice's  Court  —  the  complaint  cannot  be  amended 

in  the  County  Court  so  as  to  set  up  a  new  defense  by  way  of  counterclaim. 

MoisEN  V.  Burr 248 

See  Pleading. 

SSTTLSKSNT  —  Q^  an  action  by  a  client -^remedy  of  the  attorney. 
See  Attorney  and  Client. 

SEWAGE: 

See  Municipal  Corporation. 

8HEBIFF  —  Order  in  contempt  proceedings  fixing  a  fine  and  committing  the 
debtor  until  the  fine  and  sheriff's  fees  be  paid  amended  by  striking  out  the  latter. 

See  Maigillb  v,  Leonard. 867 

8HIPPINO —  Charter  party  —  when  the  charterers  7tave  thereunder  the  duties 
of  owners.]  1 .  Where  the  charter  party  of  a  vessel  provides  that  the  captain, 
although  appointed  by  the  owners,  shall  be  under  the  orders  and  direction 
of  the  charterers  as  regards  employment,  agency  or  other  arrangements;  and 
the  charterers  agree  **  to  indemnify  the  owners  from  all  consequences  or  lia- 
bilities that  may  arise  from  the  Captain  signing  Bills  of  Lading  or  other- 
wise complying  with  the  sac  3,"  the  charterers,  during  the  term  of  the 
charter  party,  are  subject  to  the  duties  and  responsibilities  of  ownership. 

RoSENSTEIN  V,  VOGEMANN 89 

2. A  consignee  of  the  cargo  is  entitled  to  notice  brfore  the  cargo  is  dis- 
charged.] Where,  upon  the  arrival  of  the  chartered  vessel  in  port,  the  cargo 
thereof  is  discharged  upon  the  dock  of  a  third  party,  and,  before  the  consignee 
of  the  cargo  has  been  afforded  a  reasonable  time  within  which  to  take  charge 
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of  and  secure  it,  tbe  cargo  is  destroyed  without  negligence  on  the  part  of  the 
charterers  in  consequence  of  the  collapse  of  the  dock  upon  which  it  has 
been  discharged,  the  charterers  of  Uie  vessel  are  liable  to  the  consignee  for 
the  value  thereof.     Id. 

8. WhcU  clay 96  in  the  bill  of  lading  does  not  limit  the  eharterefa  liability 

to  that  of  warehotuemen.]  A  clause  in  tbe  bill  of  lading  under  which  the 
cargo  was  shipped,  providing  "  Goods  to  be  taken  from  the  ship  by  the 
consignees  directly  they  come  to  hand  in  discharging  the  ship,  and  the  car- 
rier's responsibility  to  cease  package  by  package  immediately  the  goods  leave 
the  ship's  deck  or  tackle.  If  not  taken  from  alongside  by  the  consignees, 
they  will  be  landed  and  deposited  at  the  expense  of  the  consignee  and  at  his 
risk  of  fire,  loss  or  injury  on  the  dock  or  in  warehouse  or  in  craft/'  does  not 
in  such  a  case  relieve  the  charterers  from  liability  or  limit  their  liability  to 
that  of  a  warehouseman,  where  it  appears  that  the  vessel  did  .not  have  any 
usual  wharf  at  the  port  in  question,  or  if  she  had,  that  such  wharf  was 
unavailable  for  use  at  the  time  of  her  arrival,  thus  rendering  it  necessary 
for  her  to  go  to  another  wharf.    Id. 

Injury  lo  one  engaged  in  loading  a  vessel. 

See  Neglioence. 

SIDEWALK  —In  a  city. 

See  Municipal  Oorfobation. 

SOCIAL  OLUB: 

See  Association. 

SOCIETY: 

tee  Association. 

SPECIPIC  PERFORMANCE  — >  A  judgment  that  a  deed  he  reformed  so  as 
to  convey  a  title  in  fee  simple  is  not  effective  as  against  persons  unborn  and  liv- 
ing persons  not  made  parties  to  the  action,]  1.  By  a  deed  executed  between 
John  Scott  and  his  wife,  as  parties  of  the  first  part,  his  daughter  Marmret  F. 
Downev,  as  party  of  the  second  part,  and  his  sons  John,  James  and  William, 
as  parties  or  the  third  part,  the  said  John  Scott  conveyed  certain  premises  to 
the  party  of  the  secona  part  for  and  during  the  term  of  her  natural  life  with 
remainder  in  fee  simple  at  the  expiration  of  the  life  estate  **  unto  the  child 
or  children  lawfully  begotten  of  the  said  party  of  the  second  part  who  may 
be  living  at  the  time  of  her  death  and  the  issue,  if  any,  of  such  of  her  chil- 
dren lawfully  begotten,  as  may  then  be  dead  in  such  shares  that  each  such 
child  of  the  said  party  of  the  second  part  hereto,  living  at  the  time  of  her 
death  shall  take  one  equal  share,  and  the  child,  children  or  issue  (if  any)  of 
each  such  child  of  the  said  party  of  the  second  part  as  may  at  that  time  be 
dead  shall  take,  if  but  one  solely  and  if  more  than  one  collectively,  one 
like  equal  share." 

The  deed  further  provided:  ''But  and  if  it  shall  so  happen  that  the 
said  Margaret  shall  depart  this  life  without  leaving  her  surviving  at  the 
time  of  her  death  any  lawful  child  or  children  nor  any  lawful  child,  chil- 
dren or  issue  of  any  such  child  deceased,  then  and  in  that  case  from  and  after 
the  death  of  the  said  Margaret,  We,  the  said  John  Scott  and  Ann  his  wife, 
the  parties  of  the  first  part  hereto,  do  hereby  grant  and  convey  unto  the  said 
John,  James  and  William,  the  parties  of  the  third  part  hereto  or  to  the  sur- 
vivors or  survivor  of  them  living  at  the  time  of  the  death  of  the  said  Margaret 
and  the  lawful  children  and  issue,  if  any,  of  such  of  said  three  sons  as  may 
then  be  dead,  in  such  shares  that  each  of  the  said  three  sons  of  the  said  John 
Scott,  living  at  the  time  of  the  death  of  the  said  Margaret,  shall  take  one 
equal  share  and  the  child,  children  or  issue  (if  any)  of  each  of  said  three  sons 
who  may  then  be  dead  shall  take,  if  one  solely  if  more  than  one  collectively, 
one  like  equal  share,  the  same  as  the  parent  or  ancestor  would  have  taken 
if  then  living." 

Thereafter,  and  on  October  20,  1892,  the  parties  of  the  third  part  men- 
tioned in  the  deed  assumed  to  convey  to  the  party  of  the  second  part  therein 
the  premises  in  fee.  November  5,  1892,  John  Scott,  the  original  grantor, 
died.  Margaret  F.  Downey,  the  party  of  the  second  part  mentioned  in  the 
deed,  then  brought  an  action  against  the  widow  of  John  Scott,  the  father, 
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and  his  executor  and  all  of  the  parties  of  the  third  part  mentioned  in  the 
deed,  and  obtained  therein  on  November  2,  1893,  a  aecree  adjudging  that 
the  deed  be  so  reformed  as  to  convey  to  the  said  liargaret  F.  Downey,  the 
party  of  the  second  part  therein,  the  fee  simple  of  the  premises. 

In  a  proceeding  instituted  by  Margaret  F.  Downey  to  compel  a  person  to 
whom  she  had  contracted  to  sell  the  premises  to  accept  title  thereto,  it 
appear^,  with  reference  to  the  parties  of  the  third  part  mentioned  in  the 
deed,  that  William  Scott  died  without  having  married;  that  John  Scott,  Jr., 
and  James  Scott  both  married  and  that  their  respective  wives  were  living; 
that  John  Scott,  Jr.,  had  two  children  and  that  James  Scott  had  one;  that 
the  plaintiff  had  a  husband  living,  but  had  no  issue  and  that  it  was  quite 
likely  that  the  plaintiff  would  never  have  issue. 

Held,  that  the  title  tendered  to  the  contract  vendee  was  not  marketable, 
for  the  reason  that  as  none  of  the  parties  to  the  action  represented  the  possible 
unborn  children  of  the  plaintiff  or  the  living  children  of  John  Scott,  Jr.,  and 
James  Scott,  such  children  were  not  concluded  by  the  judgment  reforming 
the  deed.    Downey  u.  Seib 317 

2. What  is  a  marketable  title.]    To  entitle  a  vendor  of  real  estate  to 

compel  his  vendee  to  specifically  perform  his  contract  he  must  be  able  to 
tendei'  such  a  title  as  will  enable  his  vendee  to  hold  the  land  free  from  proba- 
ble claims  by  another,  and  such  as,  if  he  wishes  to  sell,  will  be  reasonably  free 
from  any  doubt  which  will  interfere  with  or  affect  its  marketable  value.    Id. 

8. The  title  to  a  lot  encroached  upon  by  buildings  on  an  adjoining  lot  is 

unmarketable.]  Evidence  that  the  buildings  erected  on  premises  adjoining  a 
lot  contracted  to  be  sold  encroach  on  such  lot  from  one  to  three  and  a  half 
inches,  justifies  the  contract  vendee  in  rejecting  the  title  and  entitles  him 
to  the  return  of  a  cash  deposit  made  by  him  on  account  of  the  purchase 
price  and  to  recover  the  reasonable  expenses  incurred  by  him  in  procuring  a 
search  and  survey  of  the  premises.    xLjam.  v.  Sachs 44 

4. A  deposit  and  costs  should  not  be  atfjudged  to  be  a  lien  on  the  lot.] 

A  judgment  awarding  the  vendee  this  relief  should  not,  however,  impress 
the  premises  contracted  to  be  conveyed  with  a  lien  for  the  amount  awarded 
together  with  interest  and  costs.    Id, 

5. Effect  of  an  encroachment  on  the  street.]     Qucere,  whether  the  fact 

that  the  show  windows  of  a  building,  erected  upon  the  premises  contracted 
to  be  conveyed,  encroached  upon  the  street  for  a  distance  of  sixteen  or  seven- 
teen inches,  or  the  further  fact  that  the  buildings  themselves,  irrespective  of 
the  show  windows,  encroached  upon  the  street  from  one  and  a  half  to  five 
inches,  rendered  the  title  unmarketable.    Id, 

STAIRCASE  —  When  the  absence  of  banisters  and  railings  are  not  the  cause  of 
an  accident. 

See  Neolioencb. 

STATX7TE  — What  rights  acquired  under  a  statute  are  not  so  vested  that 
the  Legislature  may  not  take  them  away. 

CJouNTY  OP  Jefferson  v.  County  of  Oswego 232 

See  Insane. 

See  Conflict  of  Laws. 

Constitutionality  of. 

See  Constitutional  Law. 

STATX7TE  OP  LIMITATIONS : 

See  Limitation  of  Action. 

STAT — Mortgage  foreclosure  —  stay  until  the  decision  of  an  action  to  set 
aside  the  deed  under  which  the  mortgagor  acquired  title  —  when  a  violation 
thereof  will  not  be  considered  on  an  appeal  from  a  final  judgment  of  fore- 
closure.   Franklin  v.  Beeqle 413 

See  Mortgage. 

STENOOBAPHEB'S  HIUUTES—  Substituted  for  the  judges  minutes  on 
a  motion  for  a  new  trial  —  they  need  not  be  filed  with  ihe  order. 

See  Schlotterer  v,  Brooklyn  &  N.  Y.  F.  Co 368 
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STXFULATIOK  ^  Waiver  of  a  right  to  a  jury  trial  —  when  an  order  deny- 
ing a  motion  for  a  jury  trial  in  a  partition  suit  is  a  bar  to  a  second  motion 
therefor — when  a  consent  to  the  entry  of  such  an  order  continues  in  force 

during  the  entire  litigation.    Tracy  v.  Falybt 585 

Sefi  Jury. 

STOCK  —  In  a  corporation. 
See  Corporation. 

STOCK  EXCHANGE  SEAT  —Belease'^  token  effective  to  discharge  an 
obligation  for  money  loaned  to  enable  the  borrower  to  buy  a  stock  ojoefutnge  seat  — 
the  fact  that  the  release  was  given  pursuant  to  a  custom  of  the  New  York  Stock 
MJxhange  does  not  impair  its  effleieney. 

See  Sterling  v,  Chapin 58ft 

STOCKHOLDEB  —  In  a  bank  which  it  is  proposed  to  merge  in  another  bank. 
See  Banking. 

STREAM: 

•  See  Watercourse. 

STREET  —  Ina  city. 

See  Municipal  Corporation. 

STREET  EAIUtOAD: 

See  Railroad. 

SX7B-C0NTRACT— i^  the  furnishing  of  materials'-'  construction  of 
See  Contract. 

SUBROQATIOM'  —  Negligence  of  a  sub-contractor  in  not  guarding  obstruct 
tions  in  a  city  street  —  h^  is  liable  to  the  principal  contractor  for  a  judgment 
recovered  againnt  the  latter  by  an  injured  pedestrian,  and  for  the  cost  ^defend' 
ing  the  action. 

See  Negligence. 

Cf  executors  to  the  right  of  a  mortgagee  in  a  mortgage  given  by  the  grantor 

of  their  testator  and  paid  by  thstn. 

See  Executor  and  Administrator. 

SUMMAJtT  PBOCEEDINa  —  To  ascertain  the  compensation  of  an 
attorney. 

See  Attorney  and  Client. 

8TTMM0NS: 

See  Process. 

ST7PPLE VENTABT  PEOCEEDINa  : 

See  Execution. 

SURPLUSAGE  —  In  a  pleading. 
See  Pleading. 

SURROGATE  — When  an  executor  should  not  be  allowed  only  half  com- 
missions and  be  charged  personally  with  costs.     Matter  of  Dutcher. 410 

See  Executor  and  Administrator. 

TAVERN : 

See  Innkeeper. 

TAX — Assessment  for  taxation  —  it  should  not  include  in  one  assessment  sev- 
eral parcels  of  land  belonging  to  different  owners — the  land  assessed  sTwuld  be 
described  by  staging  its  amount  or  by  reference  to  a  map  or  by  other  description 
adequate  to  point  it  out.]  1.  Chapter  114  of  the  Laws  of  1883.  as  amended 
by  chapter  163  of  the  Laws  of  1885,  provided  that  '*  the  board  of  assessors 
01  the  city  of  Brooklyn  shall  have  power  and  Jurisdiction,  and  they  are  hereby 
directed  and  required  in  all  cases  where  any  tax,  assessment  or  water  rate 
levied  or  imposed,  or  attempted  to  be  levied  or  imposed,  on  any  land  in 
said  city  prior  to  the  first  day  of  July,  eighteen  hundred  and  eighty-two. 
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remains  unpiud  and  in  arrears,  except  as  is  hereinafter  otherwise  provided,  to 
examine  into  and  lix,  adjust  and  determine  as  to  each  parcel  of  hind  how 
much  of  said  arrearages  ought,  in  the  way  of  tax,  assessment  and  water 
rate,  in  fairness  and  justice  now  presently  to  be  laid,  assessed  and  charged 
against  and  actually  collected  from  said  land,  by  reason  of  any  and  all  the 
matters  find  things  covered  or  attempted  or  intended  to  be  covered,  or  done 
or  attempted  or  mtended  to  be  done,  in  the  laying  and  assessing  the  said 
taxes,  assessments  or  water  rates  so  in  arrears  as  aforesaid,  and  the  said 
board,  in  dealing  with  said  arrearages  as  matters  of  fact  according  to  their 
Judgment  of  what  shall  be  fair  and  just  as  hereinbefore  directed,  shall 
treat  the  same  without  reganl  to  any  supposed  want  of  jurisdiction,  irregu- 
laris^ or  defect  in  any  of  the  proceedings  had  for  tlie  levying,  imposing  or 
confirming  any  of  said  taxes,  assessments  or  water  rates  so  in  arrears." 

Section  2  of  the  said  act  provided  that  tbe  board  should  keep  a  record  of 
its  proceedings,  "  in  which  shall  be  entered  their  determination  as  to  the 
amount  to  be  charged  and  assessed  upon  and  against  each  parcel  of  land  as 
aforesaid,  designating  the  same  by  the  block  and  lot  numbers  on  tbe  assess- 
ment maps  in  their  office,''  and«  further,  that  when  the  board  had  thus  acted 
and  properly  certified  the  result,  its  determination  should  constitute  a  Valid 
and  binaine  tax,  assessment  and  lien  upon  the  lands  so  designated  in  lieu 
and  instead  of  all  outstanding  claims. 

Section  8  of  the  act  provided  that  it  should  not  be  necessary  in  the  list 
of  the  property  to  be  sold,  in  the  certificate  of  the  board  of  assessors,  in 
the  advertisement  of  the  sale  or  in  any  notice  to  state  the  name  of  the 
owner  of  the  premises,  nor  "to  describe  the  premises  affected  otherwise 
than  by  the  said  block  and  lot  numbers  on  the  assessment  map  of  the  ward/' 

From  1853  down  to  July,  1882,  four  lots  In  the  city  of  Brooklyn,  although 
plotted  upon  the  assessment  maps  of  the  city  as  separate  lots  and  known 
by  different  numbers,  were,  except  in  the  year  1862,  assessed  together  as  one 
parcel.  Three  of  said  lots  and  a  half  interest  in  the  fourth  lot  were  owned 
by  one  individual,  while  the  remaining  half  interest  in  the  fourth  lot  was 
owned  by  a  number  of  other  individuals. 

In  January.  1886,  the  board  of  assessors  of  the  city  of  Brooklyn,  assuming 
to  act  under  the  provisions  of  the  statute  above  set  forth,  certified  that 
the  just  amount  oi  the  arrearages  of  taxes,  assessments  and  water  rates  due 
upon  the  four  lots  was  a  particular  sum,  and  charged  such  sum  against  the 
four  lots  as  one  parcel. 

Held,  that  the  assessment  for  arrearages  thus  fixed  by  the  board  of  assess- 
ors was  invalid  as  to  the  group  of  individuals  owning  the  half  interest  in 
one  of  the  four  lots  included  in  the  assessment,  for  tbe  reason  that,  in 
order  to  relieve  their  property  from  the  burden  of  the  assessment,  they 
would  be  obliged  to  pay  the  entire  assessment  levied  upon  all  four  lots; 

That  it  was  the  purpose  of  the  statute  to  require  the  board  of  assessors  to 
adjust  the  arrearages  to  each  parcel  of  land,  not  as  it  might  have  been 
previously  erroneously  assessed,  but  as  fixed  by  the  assessment  maps  of  the 
city  of  Brooklyn; 

That  it  is  a  fundamental  rule  of  taxation  that  the  property  to  be  assessed, 
and  which  may  ultimately  be  taken  or  sold  for  the  payment  of  the  taxes, 
must  be  described,  either  by  stating  the  amount  of  land  or  by  a  reference 
to  a  map  or  other  description,  so  that  the  same  may  be  surveyed  or  pointed 
out.    Gbhrhakdt  v.  Schwartz 889 

2.  Transfer  tax  —  where  the  articles  spedfled  in  subdivision  8  of  sec- 
tion 2713  of  the  Code  of  Civil  Procedure  do  not  eiist  tlieir  value  should  not  be 
deducted  from  tfie  taxaUe  estate.}  Under  subdivision  3  of  section  2713  of  the 
Code  of  Civil  Procedure,  entitling  the  husband,  wife  and  minor  children  of 
a  decedent  to  have  set  apart  to  them  out  of  the  decedent's  estate  the  articles 
enumerated  therein,  such  as  a  sheep,  swine,  cows,  etc..  the  husband,  wife 
and  minor  children  are  not  entitled,  if  the  decedent  was  not  possessed  of 
such  articles,  to  a  money  allowance  equivalent  to  their  value,  nor  in  such  a 
case  should  the  money  equivalent  of  such  articles  be  deducted  from  the  value 
of  the  assets  of  the  decedent's  estate  when  fixing  tbe  amount  of  the  transfer 
tax  thereon.    Matter  op  Libolt 29 

3. Duty  of  a  county  trecuurer  to  sell  for  unpaid  taxes.]  Under  sec- 
tions 150  and  151  of  the  Tax  Law.  which  provide  that  whenever  a  tax 
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charged  upon  real  estate  situated  in  the  county  shall  remain  unpaid  for 
six  months  from  the  tirat  day  of  February  after  the  same  is  levied,  the 
county  treasurer  shall  immediately  thereafter  proceed  to  sell  such  real  estate, 
the  county  treasurer  has  a  reasonable  time  within  which  to  act  and  the  ques- 
tion as  to  what  constitutes  a  reasonable  time  must  be  determined  by  the 
circumstances  of  each  case.    People  ex  kel.  Carman  «.  Lewis 408 

4.  What  is  an  unreoBonahle  delay.]    An  unexplained  delay  of  thirteen 

or  of  twenty-five  months  is  unreasonable.  A  delay  of  one  month  cannot, 
however,   be  said  to  be  unreasonable.   Id. 

5. When  enforced  by  mandamtM.]      A  writ  of  mandamus  will  be 

issued  to  compel  the  county  treasurer  to  perform  the  duty  imposed  upon 
him  by  statute  if  he  neglects  to  do  so  within  a  reasonable  time.    Id. 

6.  Land  purc^uued  by  the  county  but  still  suMect  to  redemption  should 

be  sold.]  The  county  treasurer  should  not  be  restrained  from  including  in  a 
tax  sale  lands  bid  in  by  the  county  at  a  prior  tax  sale,  where  the  county's 
title  to  the  lands  thus  purchased  has  not  become  absolute.   Id, 

Taxation  of  corporations. 

See  CoupoRATiON. 

TAXATION  —  Cf  costs. 
See  Costs. 

TAXPAYER'S  ACTION  — /V<»/  of  fratid,  etc.,  essential  to  its  mainte- 
nance —  section  59  of  the  New  York  c-harter  does  not  authorize  such  an  action 
without  proof  of  fiaud  or  bad  faith  —  the  statute  was  not  intended  to  protect 
against  bad  judgment — nor  against  acts  within  an  officer^ s  jurisdiction  — 
"  waste"  and  **  injury*^  defined  —  what  statement  as  to  pronosed  illegal  audits 
eonstitutes  ^merely  a  conclusion  —  evidential  facts  must  be  alleged — averments  as 
to  the  price  paid  for  gas  in  other  places  —  wliat  constitutes  bc^  faith. 

See  Hearst  v.  McClbllan 886 

T?ie  city  should  be  made  a  party  where  payment  for  work  done  under  a 

contract  with  it  is  enjoined  because  aldermen  are  interested  in  it. 

See  Eames  t>.  Eell.\r 207 

TENANCY  —  In  its  relation  to  tenure  under  a  lease. 
See  Landlord  and  Tenant. 

TENDER  —  Of  an  amount  conceded  to  be  due  by  a  defendant  and  its  payment 
into  court — on  the  granting  of  leave  to  the  defendant  to  amend  his  answer  set- 
ting up  a  counterclaim  the  amount  deposited  may  be  withdrawn. 

See  Mann  v.  Sprout 60 

A  tender  witJiout  offer  of  tlie  money  or  ability  to  produce  it  is  ineffective. 

See  Leask  v.  Dew 539 

In  performance  of  contracts. 

See  Contract. 

TENEMENT  HOUSE  ACT  —  Injury  to  one  slipping  on  a  wet  place  and  fall- 
ing down  steps  leading  from  a  bake  store  into  a  bake  sJiop  beloro  —  absence  of  ban- 
isters and  railings,  when  not  tJie  cause  of  the  accident  —  quaere,  whether  required 
on  such  steps. 

See  Euhnen  v.  White 86 

TIME  —  Certiorari  —  t?ie  determination  dismissing  an  employee  of  the  street 
cleaning  department  of  New  York  cUy  does  not  become  final  until  known  to  him 
— from  what  time  the  four  calendar  months  begin  to  run. 

See  People  ex  rel.  Lahey  v,  Woodbury 883 

TITLE  —  Plea  of  in  a  Justice's  Court. 
See  Justice  op  the  Peace. 

To  personal  property. 

See  Personal  Property. 
—  To  real  property. 

See  Real  Property. 

App.  Div.— Vol.  OIL        46 
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TOWK  —  A  resident  of  one  county  committed  to  an  asvlum  for  insane 
criminals  for  an  offense  committed  in  another  county  ~  the  latter  county 
cannot  recover  from  the  former  the  expense  of  his  support  —  presumption 
as  to  its  being  a  town  rather  than  a  county  charge. 

County  of  Jbfferson  «.  County  of  06WflGO 282 

See  Insane. 

Highways  in. 

See  Highway. 

TBADING  STAMPS  —  BeguirerMnt  that  they  he  redeemed  in  money. 
See  CoNSTFTUTiONAL  Law. 

TRANSFER  TAX: 

^Tax. 

TRANSFERS  —  Btfueal  of  a  railroad  company  to  issue. 
See  Railroad. 

TREASURER  —  Cf  counties. 
See  County. 

TRIAL  —  In  an  equitable  action,  where  the  court  is  to  determine  tJie  fads,  the 
oath  of  one  man  does  not  necessarily  overcome  or  batance  that  oj  another  and  thus 
prevent  the  court  from  determinina  the  fact  in  question  in  accordance  with  the 
testimony  of  one  or  tJie  other  of  such  witnesses. 

See  Huntington  v,  Enbbland 284 

Waiver  of  a  right  to  a  jury  trials  when  an  order  denying  a  motion  for 

a  Jury  trial  in  a  partition  suit  is  a  bar  to  a  second  motion  ther^or — when  a 
consent  to  the  entry  of  such  an  order  continues  in  force  during  the  entire  litigation. 

See  Tracy  v,  Palvey 585 

Amendment  on  the  tried  ae  to  the  date  of  a  contract  stated  in  the  com- 

plaint  —  motion  to  vacate  a  judgment  as  **  taJcen  against  the  dtfendant  through 
nis  mistake,**  etc, — when  properly  denied. 

See  Carlisle  v,  Barnes.    (No.  2) 582 

Effect  of  a  motion  for  the  direction  of  a  verdict  —  when  not  a  waiver  of 

the  right  to  go  to  the  jury  —  disregard  of  the  general  rule  in  this  respect  where  the 
nde  works  an  injustice. 

See  RosENSTEiN  v.  Traders'  Insurance  Co 147 

Charge  as  to  the  officers  of  a  corporation  being  interested  witnesses  — 

failure  of  a  party  to  call  a  witness  —  right  of  the  jury  to  draw  inferences  therrfrom. 

See  EiRKPATRiCK  V,  Allemannia  Fire  Ins.  Co 827 

An  exception  is  not  necessary  to  t?ie  review  of  an  order  denying  a  motion 

for  a  new  tried  —  exceptions  are  properly  confined  to  rulings  on  the  trial. 

See  TooHBY  v,  Intbrurban  Street  R.  Co 296 

A  general  objection  to  the  entire  charge  of  a  trial  judge  is  not  a  sufficient 

basis  for  presenting  to  an  appellate  court  any  alleged  error  in  the  charge. 

See  People  v.  Seaman .*. 151 

The  practice  of  trying  together  and  reviewing  upon  a  single  record  a 

number  of  separate  actions  having  different  parties,  discouraged. 

See  Tufpey  v,  Brooklyn  Union  Gas  Co 41S 

Stenoffraphefs  minutes  substituted  for  tJie  judges  minutes  on  a  motion 

for  a  new  trial  —  they  need  not  be  filed  with  the  order. 

See  8GHLOTTERER  V,  BROOKLYN  &  N.  Y.  P.  Co. 863 

Evidence  equally  consistent  with  both  the  plaintiff *s  and  the  dtfend- 

anfs  theory,  will  not  stistain  a  verdict  for  the  plaintiff. 

See  Owen  v.  Retsof  Mining  Co 180 

What  does  not  call  the  jury's  attention  to  the  fact  than  an  insurance  com- 
pany is  defending  an  action. 

See  Shane  v.  National  Biscuit  Co 188 

Effect  of  the  submission  to  the  jury  of  a  question  which  should  be  decided 

by  the  court. 

iSs«  West  V.  Grosyenor 266 
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Condemnation  proeeedinge  — -  obfeetions  relating  to  curable  dtfecte  of 

minor  import,  how  taken. 

Bee  Hatter  of  Citt  of  Rochester  (In  re  Nbun). 99 

Charqe  in  negligence  eaeee. 

See  Inegligemce. 

Plaee^, 

See  Venue. 

See  New  Trial. 

TBX7ST  —  When  a  eubitituted  trustee  maj^  sue  to  set  aside  a  transfer  of  bank 
ttock  made  by  him  in  violation  of  the  toiU  creating  the  trust  and  the  orders 
appointing  him.]  1.  Where  the  substituted  trustees  under  a  will,  in  viola- 
tion  of  the  limitations  imposed  upon  their  powers  and  authority  by  the  will 
and  by  the  orders  of  the  Supreme  Court  appointing  them,  exchange  a  certifi- 
cate of  stock  in  one  bank,  which  constituted  part  of  the  principal  of  the  trust 
estate,  for.  a  certificate  of  stock  in  another  bank  under  such  circumstances  as 
to  charge  both  the  banks  with  constructive  knowledge  that  the  transaction 
was  in  violation  of  the  powers  of  the  trustees,  such  trustees  may  main- 
tain an  action  to  recover  the  possession  of  the  certificate  so  transferred  by 
them  against  the  bank  to  which  it  was  transferred. 

LuDiNGTON  V.  Mercantile  N'ational  Bank 261 

2.  The  bank  iwuing  the  certificate  is  a  proper  partg.]    The  bank  issuing 

the  certiflcate  so  transferred  by  the  trustees  is  a  proper  partv  to  such  an 
action,  where  it  appears  that  the  interests  of  such  bank  will  be  directly 
affected  if  the  trustees  succeed  in  enforcing  their  equitable  demand  against 
the  other  bank.    Id, 

8.  What  complaint  is  not  demurrable,]    When  the  complaint  in  such 

an  action  brought  by  the  trustees  affainst  both  the  banks  is  not  demurrable 
as  to  either  of  the  defendants,  considered.    Id, 

4.  Duty  of  one  buying  property  from  a  trustee  to  ascertain  his  powers.] 

A  person  purchasing  trust  securities  from  a  trustee  is  bound  to  look  into  the 
instfument  creating  the  trust  for  the  purpose  of  ascertaining  the  power  of 
the  trustee.    Id, 

5. Creditor's  action  to  set  aside  a  voluntary  trust  created  by  the  judgment 

debtor  for  fier  own  benefit  —  an  answer  tJiat  the  income  is  inmfflcientfor  her  sup^ 
port  is  frivolous.]  Where,  in  an  action  brought  to  reach  the  beneficial  inter- 
est of  the  defendant  in  a  voluntary  trust  which  she  had  created  for  her  own 
benefit,  the  defendant  interposes  an  answer  alleging  that  the  rents  of  the 
premises  which  were  the  subject  of  the  trust,  after  paying  therefrom  the 
interest  on  the  mortgage,  the  taxes,  repairs  and  insurance,  were  wholly 
insufficient  for  the  proper  support  and  maintenance  of  the  defendant  and 
that  there  was  no  surplus  income  derived  from  the  said  premises,  the  plain- 
tiff is  entitled  to  judgment  on  the  ground  that  the  answer  is  frivolous. 

Kens  v.  Hill 870 

Proof  that  a  trustee  for  creditors  acted  gratuitously  is  competent  upon 

the  question  whether  he  assumed  a  liability  incurred  in  the  management  of 
the  trust  individually  or  in  his  representative  capacity. 

Megowan  v.  Peterson 850 

See  Evidence. 

Created  by  will, 

SeeWiLJ., 

UNDUE  INFLtrBNCE  AND  DUBBSS : 

See  Fraud. 

USAGE  —  Release  —  when  effective  to  discharge  an  obligation  for  money 
loaned  to  enable  the  borrower  to  buy  a  stock  exchange  seat —  the  fact  that 
the  release  was  given  pursuant   to  a  custom  of  the  New  York    Stock 

Exchange  does  not  impair  its  efficiency.    Sterling  v.  Chapin 689 

See  Release. 

The  duty  co  furnish  a  safe  scaffold  cannot  be  delegated  by  the  master 

«— it  is  not  affected  by  a  usage  of  construction.    Siversen  v.  Jsnkb 818 

See  Negligence. 
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VENDOB  AKD  FURGHASEB  —  Specific  performance— a  judgment 
tiiat  a  deed  be  reformed  so  as  to  convey  a  title  in  fee  simple  is  not  effective 
as  against  persons  unborn  and  living  persons  not  made  parties  to  the  action 

—  what  is  a  marketable  title.    Downbt  v,  Seib 817 

See  8PECIVIG  Pbkformancb. 

Specific  performance  —  the  title  to  a  lot  encroached  upon  by  build- 
ings on  an  adjoming  lot  is  unmarketable  —  a  deposit  and  costs  should  not  be 
adjudged  to  be  a  lien  on  the  lot  —  effect  of  an  encroachment  on  the  street. 

Elim  V,  Sachs 44 

See  Specific  Performaitce. 

Evidence  on  an  issue  as  to  a  boundary  line  —  the  plaintifTs  grantor 

may  testify  that,  when  he  purchased,  his  grantor  pointed  out  the  extent  of 

his  occupancy.    Dibble  v.  Cole 239 

See  Evidence. 

Presumption-from  the  recording  of  a  deed  —  testimony  of  interested 

parties  in  contradiction  thereof  presents  a  question  for  the  jury. 

See  Rosekstein  «.  Traders'  Insurance  Co 147 

See  Insurance. 

VENUE — Change  of  venue — anadian  to  compel  corUributum  Uneardi  the 
expenees  of  a  real  e>^tate  wnture  is  not  an  action  *'  to  r^oww,"  €<c.,  "  real  prop- 
erty "  within  section  982  of  tTie  Code  of  Civil  Procedure.]  Upon  a  motion  to 
change  the  place  of  trial  of  an  action  from  the  county  of  Westchester  to  the 
county  of  Erie,  it  appeared  that  the  parties  to  the  action  had  entered  into 
a  written  agreement  for  the  purchase  and  sale  of  lauds  in  the  city  of  Buffalo, 
Erie  county,  and  for  the  division  of  the  profits  or  losses  among  the  parties 
in  certain  specified  proportions;  that  the  title  to  the  lands  purchased  pursuant 
to  the  agreement  was  taken  in  the  names  of  the  plaintiff  and  the  defendant 
Barnhart  in  trust  for  their  benefit  and  that  of  their  associates.  The  plaintiff 
alleged  that  the  venture  had  resulted  in  loss  of  which  be  had  contributed 
more  than  his  proportionate  share;  that  the  defendants  had  not  sustained 
their  proportionate  share  of  the  loss  and  that  Barnhart  had  mismanaged* 
affairs.  He  demanded  judgment  for  an  accounting  and  for  the  sale  of  the 
real  estate  and  the  disposition  of  the  proceeds  according  to  the  respective 
rights  of  the  parties. 

The  defendant  Barnhart  interposed  an  answer  asking  that  it  be  declared 
that  the  best  interest  of  all  the  parties  demanded  that  the  property  be  held  in 
trust  as  provided  by  the  agreement  until  a  profitable  price  could  be  obtained. 

Held,  that  the  action  was  not  one  **  to  recover,  or  to  procure  a  judgment, 
establishing,  determining,  defining,  forfeiting,  annulling,  or  otherwise  affect- 
ing an  estate,  right,  title,  lien,  or  other  interest,  in  real  property,  or  a  chattel 
real,"  within  the  meaning  of  section  982  of  the  Code  of  Civil  Procedure, 
and  that  the  defendant  Barnhart  was  consequently  not  entitled,  as  a  matter 
of  right,  to  have  the  venue  changed  to  Erie  county. 

Barnes  v.  Barnhart 424 

VEBBAL  AGREEMENT : 

See  Contract. 

VEBDICT  —  Baaed  upon  perjured  testimony  —  when  granted. 
See  New  Trial. 

€f  a  jury. 

See  Trial. 

VESSEL: 

See  Shippino. 

VrLLAGE: 

See  Municipal  Corporation. 

VILLAGE  ELECTION  : 

See  Election. 

VOTE — At  an  election. 
See  Election. 
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WAIV^Bf  —  AtiachmefU  in  ths  Municipal  Court  of  Buffalo-^  what  affidavits 
do  not  confer  jwisdiction  —  effect  of  a  generai  appearance  by  a  defendant  not 
eerved  and  his  neglect  to  move  to  dismiss  the  attachment  until  an  a^oumcd  day 
—  it  is  not  a  waiver  of  a  want  ofjuritdiction  in  the  court  to  issue  it. 

See  Franks  v.  Havens 67 

Of  a  right  to  a  jury  trial  —  wTien  an  order  denying  a  motion  for  a  jury 

trial  in  a  partition  suit  is  a  bar  to  a  second  motion  therefor  —  wlten  a  consent  to 
the  entry  of  such  an  order  continues  in  force  during  the  entire  litigation. 

See  Tracy  v,  Falvey 585 

County  judge  of  Kings  county  —  compensation  of,  for  drawing  jurors  — 

waived  by  Wfiitijig  to  demand  the  same  until  two  years  after  his  term  expired  — 
the  statute  contemplates  its  being  determined  in  advance  of  the  service. 

See  People  ex  rel.  Hurd  v.  McClellan 21 

Incompetent  testimony  —  the  proffer  and  acceptance  thereof  constitutes  a 

waiver  of  the  objection  that  evidence,  offered  in  eorUradictton  of  it,  is 
inco7npetent. 

See  McCoRMACK  v.  Mandelbaum 302 

Oral  contract  —  when  enforced  although  not,  as  contemplated,  reduced  to 

wanting  —  waiver  of  the  writipg. 

See  Carlisle  v.  Barnes.    (No.  1) 573 

WATWANTY—  On  sales  of  personal  property. 
See  Sale. 

WATEROOURSE  — Negligence  — liability  of  a  city  discharging  its  sewage 
into  a  stream  for  its  neglect  to  prevent  injury  from  its  overflow  —  the  act  of 
God  in  prolucing  the  freshet  does  not  relieve  the  city  from  its  liability  — 
nor  does  the  extraordinary  character  of  the  freshet  —  nor  does  the  legislative 
authority  tu  discharge  its  sewaee  into  the  stream  —  nor  is  it  relieved  on  the 
principle  that  the  matter  rested^in  the  discretion  of  its  officers. 

O'Donnell  «.  City  OP  Syracuse 80 

See  Negligence. 

WIDOW  —  Right  of,  to  dower. 
See  Dower. 

WILL — A  provision  giving  executors  discretionary  power  to  decide  whether  the 
beneficiary  of  a  trust  is  of  good  moral  habits,  and  in  such  case  to  pay  over  the 
truetfund  to  ?mn,  does  not  contemplate  an  arbitrary  or  capricious  exercise  of 
the  vower  so  conferred  —  right  of  one  of  the  executors  to  exercise  sucJi  discretion.^ 
1.  Robert  S.  Cushman,  by  his  will,  bequeathed  his  residuary  estate  to  his 
executors  in  trust  to  pay  the  income  thereof  to  his  three  sons  until  the 
youngest  son  should  attain  the  age  of  twenty -five  years  or  would,  if  living, 
nave  attained  that  age.  The  will  then  contmued  as  follows :  *'  And  upon 
the  happening  of  that  event,  I  order  and  direct  the  executors  hereinafter 
mentioned  of  this  my  will,  to  divide  my  said  estate  into  as  many  equal  parts 
or  shares  as  there  shall  then  bo  living  of  my  said  three  sons  above  mentioned, 
and  one  of  which  said  equal  shares  or  parts  I  then  order  and  direct  shall  be 
paid  to  each  of  said  three  sons  or  to  the  survivors  or  survivor  of  them,  by  my 
siud  executors  subject  to  the  provisions  hereinafter  mentioned.  Provided, 
however,  that  such  sons  are  then  or  shall  at  that  time,  be  of  good  moral 
habits  and  shall  be  in  the  judgment  of  my  said  executors  competent  to  take 
charge  of  and  prudently  use,  manage  and  dispose  of  such  shares  so  respec- 
tively to  them  bequeathed,  in  my  said  residuary  estate,  but  in  case  my  said 
sons  or  either  of  them,  shall  at'the  time  or  period  above  mentioned  when 
the  youngest  shall  so  have  attained  to  the  age  of  twenty-five  years,  be  of  so 
immoral,  prodigal  or  improvident  habits  and  character,  as  shall  render  him 
or  them  or  either  of  them  incompetent  to  properly  and  prudently  use  and 
manage  such  share  or  shares  of  my  estate  in  the  judgment  and  opinion  of 
my  said  executors,  I  do  then  and  in  such  case  order  and  direct  my  said 
executors  to  withhold  from  such  son  or  sons  his  share  or  portion  aforesaid 
and  to  retain  the  same  in  the  possession  of  my  said  executors  as  trustees 
thereof  to  continue  to  collect  and  receive  the  income  annually  or  oftener 
accruing  upon  such  share  or  shares  so  withheld  and  retained,  and  to  pay 
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over  or  in  their  discretion  to  apply  such  annual  income  to  the  use,  main- 
tenance and  support  of  such  son  or  sons,  from  whom  such  share  or  shares 
is  or  may  be  withheld  as  aforesaid,  in  each  and  every  year,  during  the 
lifetime  of  such  child  or  children,  and  in  case  of  the  death  of  such  child  or 
of  either  of  such  children  or  of  either  of  my  said  three  children  leaving  no 
lawful  issue  surviving  before  receiving  actual  possession  of  his  share  or 
portion  aforesaid  of  my  estate,  then  and  in  such  case,  I  give  and  bequeath 
the  share  or  portion  of  such  child  or  children  so  dying  to  my  brother  Paul 
and  to  his  heirs  forever,  but  otherwise  then  to  the  lawful  issue  of  sudi  of 
my  children  as  may  die  leaving  such  lawful  issue  him  or  them  surviving. 
But,  I  do  further  hereby  expressly  provide  and  it  is  my  will  that  in  case 
either  of  my  said  sons,  who  shall  or  may  be  incompetent  at  the  period  above 
mentioned  in  the  judgment  of  my  executors  to  receive  and  properly  man- 
age his  share  or  portion  of  my  estate,  shall  at  any  time  afterwards  so 
reform  his  habits  and  so  conduct  himself  as  to  render  him  in  the  judgment 
of  my  said  executory  competent  to  manage  and  prudently  use  and  dispose  of 
his  said  share  or  portion  of  my  estate,  that  then  and  in  such  case  my  said 
executors  shall  be  at  liberty  in  their  discretion  to  pay  over  and  transfer  such 
share  to  such  son  or  sons  absolutely.  It  is  hereby  expressly  declared  to  be 
my  desire,  wish  and  intention  to  vest  my  said  executors  and  their  survivor 
with  the  discretion  of  judging  in  regard  to  the  capacity,  moral  character 
and  habits  of  my  said  sons  in  respect  to  their  competency  respectively,  to 
properly  and  prudently  manage  and  dispose  of  their  respective  shares  in 
my  residuary  estate,  and  to  withhold  the  said  principal  of  said  shares  from 
either  or  any  or  to  convey  and  transfer  the  same  to  either  or  any  of  my 
said  sons,  as  the  exercise  of  their  sound  discretion  and  honest  judgment  in 
the  preniises  shall  deem  lit  and  proper  and  in  accordance  with  my  will 
herem  expressed  in  regard  to  my  sons,  but  neither  of  my  said  execu- 
tors shall  in  any  manner  be  held  liable  for  any  error  of  judgment  in  the 
premises." 

The  will  nominated  Theodore  Townsend  and  Henry  Martin  executors,  but 
by  a  codicil  to  the  will  the  testator  revoked  such  nomination  and  appointed 
his  brother,  Paul  Cushman.  and  S.  O.  Shepard  sole  executors.  Letters 
testamentary  under  the  will  were  issued  only  to  Paul  Cushman.  The 
testator's  youngest  son,  Thomas  H.  Cushman,  'died  in  1898  at  the  age  of 
forty-four  years  without  having  received  his  share  of  the  trust  estate. 

In  an  action  brought  by  the  sole  legatee  of  the  said  Thomas  H.  Cushman 
to  recover  his  share  of  Uie  trust  estate,  the  complaint  alleged:  '*  That  the 
plaintiff's  husband,  Thomas  H.  Cushman,  attained  the  a^e  of  twenty-five 
years  in  or  about  the  year  1879,  and  prior  to  the  death  of  said  Paul  Cushman. 
and  down  to  the  time  of  his  own  death,  was  of  good  moral  habits  and  com- 
petent to  receive,  take  charge  of  and  to  properly  and  prudently  use,  manage 
and  dispose  of  the  entire  share  bequeathed  or  intended  to  be  bequeathed  to 
him  under  the  will  of  his  father,  Kobert  8.  Cushman,  not  only  in  fact,  but, 
as  plaintiff  is  informed  and  believes,  also  in  the  judgment  of  the  said  Paul 
Cushman  shortly  before  his  death,  and  the  said  Thomas  H.  Cushman  was 
not  then  of  such  immoral,  prodigal  or  improvident  habits  and  character  aa 
to  render  him  incompetent  in  fact  or  in  the  ludgment  of  the  executors  of 
the  will  of  Robert  S.  Cushman  to  properly  and  prudently  use  and  manage  his 
share  of  said  estate." 

Hdd,  that  the  complaint  was  not  demurrable; 

That,  assuming  that  Paul  Cushman,  although  appointed  by  the  codicil  and 
acting  without  the  co-operation  of  the  other  executor  named  therein,  could 
lawfully  exercise  the  discretionary  power  provided  for  in  the  residuary 
clause  of  the  will  of  Robert  8.  Cushman,  he  could  not  properly  withhold 
Thomas  H.  Cushman's  share  if  the  facts  alleged  in  the  complaint  were  true; 

That  the  discretion  conferred  upon  the  executors,  although  extensive  in 
scope  and  effect,  did  not  contemplate  an  arbitrary  or  capricious  exercise  of 
power; 

That  it  was  only  if  they  adjudged  the  facts  to  be  adverse  to  a  favorable 
estimate  of  the  cliaracter  and  competency  of  the  beneficiaries  that  they  were 
to  withhold  the  principal  of  the  shares  of  such  beoeficiaries; 

That  the  sole  executor  did  not  have  authority  to  withhold  the  share  of 
Thomas  H.  Cushman,  when  it  was  not  only  the  fact  that  the  said  Thomas  H. 
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Cushman  was  competent  and  of  good  moral  character,  but  it  was  also  the 
fact  that  such  was  the  judgment  of  the  said  executor. 

CutHMAN  V,  Cushman 377 

2. An  adopted  Mid,  held  not  to  take  under  a  will  giving  property  to  her 

fcUher  and  in  eaee  of  Ms  death  to  hie  children.]  A  testator  by  hfs  will  pro- 
vided: "  If  either  of  my  sons  shall  die  before  my  wife  his  share  shall  go  to 
his  children,  and,  in  default  of  children,  to  my  surviving  children  and  the 
children  of  such  of  them  as  may  be  dead." 

At  the  time  when  the  will  was  made  the  testator's  son  Elias  was  forty-three 
years  of  age  and  was  married  to  a  woman  forty-seven  years  of  age  who  had 
several  children  by  a  former  husband.  Intermediate  the  execution  of  the 
will  and  the  death  of  the  testator  Ellas  adopted  one  of  his  stepchildren. 
Elias  died  subsequent  to  the  testator  and  prior  to  the  death  of  the  testator's 
widow  without  leaving  children  of  his  body  him  surviving. 

Held,  that  the  stepchild  adopted  by  Elias  was  not  his  child  within  the 
meaning  of  the  quoted  clause  of  the  will,  particularly  as  the  statute  in  force 
at  the  time  when  the  will  was  made  and  when  the  testator  died,  relating  to 
the  status  of  adopted  children,  provided,  "as  respects  the  passing  and 
limitation  over  of  real  and  personal  property  under  and  by  deeds,  convey- 
ances, wills,  devises  and  trusts,  dependent  upon  the  person  adopting  dving 
without  heirs,  said  child  adopted  shall  not  be  deemed  to  sustain  the  legal 
relation  of  child  to  the  person  so  adopting  so  as  to  defeat  the  rights  of 
remainderman*  "    Matter  of  Hopkiks 458 

8.  Charge  upon  land,  devieed  to  a  eon,  of  debte  due  from  such  son  to  the 

testator  —  effect  of  the  refusal  of  the  son  to  take  under  the  devise  in  conseqttenee 
of  which  a  part  interest  in  such  lands  passes  by  descent  to  his  children J\  What 
language  used  in  a  will  establishes  an  intention  on  the  part  of  the  testator  to 
male  debts  due  to  him  from  one  of  his  sons  a  charge  upon  lands  devised  to 
such  sou  by  the  will,  and,  in  the  event  of  the  refusal  of  the  son  to  accept 
the  devise  and  the  consequent  devolution  of  the  title  to  such  lands  upon  the 
heirs  at  law  of  the  testator,  to  make  such  debts  a  charge,  not  only  upon  the 
interests  in  the  lands  which  passed  to  the  children  of  such  son,  but  also  upon 
the  interests  in  the  lands  which  passed  to  all  of  the  testator's  heirs  at  law, 
considered.    Youngs  v.  Youngs 444 

WITNESS —  Charge  as  to  the  officers  of  a  corporation  being  interested  wit- 
nesses— failure  of  a  party  to  call  a  witness —  rigM  of  the  jury  to  draw  infvT' 
ences  therefrom. 

See  KiRKFATRiGK  «.  Allbmannia  Fibb  Ins.  Co 827 

See  EvmsNCE. 

WKONG  —In  an  action  for  abuse  of  process  where  the  wrong  charged  consists  in 
bringing  the  action  it  must  be  cUleged  that  it  luu  terminated  or  that  the  party 
has  been  prevented  from  asserting  his  defense. 

See  RissBR  v,  Leberman  Brothers 482 

Action  in  tort  for  a  Ireach  of  warranty  of  goods. 

See  MaoDonald  v.  Winghbstbr  R.  Arms  Co.  375 

See  Nbgugbncb. 
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